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PREFACE. 


The  original  work  which  formed  the  foundation  of  this 
treatise  was  almost  entirely  completed  and  in  type  when, 
in  the  long  vacation  of  1875,  its  early  publication  was 
announced.  The  first  sittings  (Michaelmas  1875)  of  the 
Supreme  Court  however  intervened,  and  the  author  deemed 
it  expedient  to  suspend  its  completion  until  after  some 
experience  should  have  been  gained  of  the  new  practice. 
The  additional  rules  of  1875  and  1876,  together  with 
the  passage  through  Parliament  of  the  Appellate  Juris- 
diction Act,  determined  him  still  further  to  susi  end  pub- 
lication rather  than  to  issue  an  imperfect  book. 

The  author  now  presents  a  complete  work  on  the 
practice  under  the  Judicature  Acts,  1873  and  1875  (as 
amended)  and  the  A.ppellate  Jurisdiction  Act,  1876  ;  and  on 
the  procedure  of  the  Supreme  Court  upon  appeals  from 
the  several  Courts  from  which  appeals  lie,  either  to  Divi- 
sional Courts  or  to  the  Court  of  Appeal  of  the  Supreme 
Court  and  also  on  appeals  to  the  House  of  Lords.  The 
book  contains  all  the  rules  and  orders  under  the  Judicature 
Acts  and  the  Appellate  Jurisdiction  Act  down  to  the  com- 
mencement of  the  year  1877,  and  also  the  Winter  Assizes 
Act,  1876,  and  orders  thereunder,  and  the  Bankers'  Books 
Evidence  Act,  1876. 

Every  reported  decision  in  Court  upon  the  Acts  and 
rules  of  any  preseut  practical  value  is  (as  it  is  believed) 
referred  to,  and  with  respect  to  the  more  important  cases 
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a  digest  is  given.  The  decisions  at  Chambers  in  the 
Common  Law  Divisions  are  not  introduced,  for  however 
useful  such  reports  may  have  been  at  the  onset,  they  are 
really  now  of  little,  if  any,  importance,  and  several  of 
the  points  of  practice  raised  in  such  cases  have  been  the 
subject  of  reported  decisions  in  Court. 

The  author  has  also  sought  to  give  an  outline  of  the 
statutes  which  conferred  jurisdiction  on  the  Court  of 
Chancery  and  of  the  practice  thereunder,  and  of  the 
statutes  passed  since  the  commencement  of  the  Judicature 
Acts,  conferring  jurisdiction  either  on  the  Supreme  Court 
or  the  Chancery  Division ;  and  also  to  show  the  jurisdiction 
of  the  Court  of  Bankruptcy,  the  Court  of  Chancery  of 
the  County  Palatine  of  Lancaster,  the  Court  of  the  Stan- 
naries and  the  County  Courts,  so  far  as  necessary  to 
indicate  to  what  extent  such  jurisdiction  is  exclusive  of 
or  concurrent  with  that  of  the  High  Court  of  Justice. 

The  utmost  pains  have  been  taken  to  secure  the  literal 
accuracy  of  the  citation  of  the  Acts,  rules,  and  general 
orders,  which  have  all  been  carefully  read  both  for  text 
and  punctuation  with  Queen's  printers'  copies,  and  the 
correctness  of  the  ext)*acts  from  and  references  to  the 
cases;  and  to  make  the  Index  as  complete  as  possible. 

It  only  remains  for  the  author  now  to  express  his 
warm  thanks  to  his  friends  Mr.  Thomas  Brett,  LL.B.,  and 
Mr.  Henry  John  Hood,  who  have  kindly  assisted  him  in 
finally  revising  this  volume  for  the  press,  and  to  his  friends 
Mr.  Eobert  Henry  Meyricke, '  Mr.  Edward  Arundel  Geare, 
Mr.  Stephen  James  Cracknall,  and  Mr.  Francis  Roxburgh, 
junior,  for  valuable  aid ;  and  to  express  the  hope  that  the 
work  may  prove  of  value  to  the  profession  to  which  he  has 
the  honour  to  belong.  * 

5,  New  Square,  Lincoln's  Inn, 
January  1,  1877. 
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ADDENDA. 


The  following  Gases  and  Memoranda  were  reported  in  December, 
1876,  and  in  the  first  week  of  January,  1877,  during  the 
progress  of  this  book  through  the  Press,  and  should  be  noted 
in  the  body  of  the  work  under  the  heads  indicated  in  the 
margin  of  the  Addenda. 

Aetl878fii.]B-]A  pp.  14-17.       Appeal  from  an  order  made  in  a  divorce  suit  by 
Aet  1B76«  1. 90i  p.  486.  a  single  judge  of  the  Probate  Division  refusing  an 

application  for  new  trial  does  not  lie  to  the  Court  of 
Appeal  but  to  a  divisional  court  sitting  as  the  full  Court  for  Divorce,  Ac, 
Causes,  whose  decision  is  final.     Wuihead  v.  Westhead,  25  W.  R.  35. 

Aet  mSf  SB.  19, 47f  pp.  17i  88.       No  appeal  lies  from  a  decision  of  Queen's  Bench 

]875t  8.  IBi  p.  106.  Division  upon  an  application  for  a  certiorari.    Beg. 

QrdsrIZILp  888  ^'  Fletcher,  35  L.  T.  (N.S.)  638,  W.  N.  1876, 

p.  270. 

Ast  187Si  s.  94*  sab-sect  8f  p.  88.        An  application  to  have  counter-claim  ex* 
Ordsr  XVL  it.  17, 18f  pp.  180-18L    eluded,  dismissed  with  costs.  Dear  v.  Sivorder, 

Swarder  v.  Dear,  25  W.  R.  124. 

Aet  1878.  s.  94*  sob-ieot  8t  p.  98.        A  plesding  which    asks   no    cross   relief 
Order  XVI  r.  17,  p.  180.  against  a  plainti£^  either  alone  or  with  some 

yyiy  .  K  p  AQA^  othcr  persou,  is  not  a  counter-claim,  and  there- 

fore does  not  fall  within  Order  XXII.  r.  5. 
Under  s.  24,  sub-sect  3,  of  the  Judicature  Act,  1873,  a  defence  denying  the 
plainiifTs  title,  and  making  a  counter-claim  founded  upon  covenant,  must  be 
pleaded,  and  notice  of  the  pleading  must,  under  the  Act  and  Order  XYI.  r.  17, 
be  given  to  the  co-defendant  affected  thereby.  Delivery  of  the  pleading  to  a 
person  already  a  defendant  is  sufiBcient  notice  under  that  Order.  Shephard  v. 
Beane,  2  Ch.  D.  223,  pp.  27,  181, 182, 183,  poet,  dissented  from.  Fumeee 
V.  Booth,  W.  N.  1876,  p.  306. 

Isftasy  Batfflsatian.  A  ratification  after  full  sge  of  a  debt  contracted 

90ss.  17. 0. 14«  s.  6f  p.  89.    during  infancy,  must  recognize  the  debt  as  legally 

binding  upon  the  debtor,  and  not  as  merely  "  a  debt 
of  honour.'*     Maccord  v.  OAwme,  25  W.  R.  9,  45  L.  J.  (C.P.)  727. 

d 


1  ADDENDA. 

Act  ISTSi  B.  85t  iTib  sect  li  p.  80.       This  section  applies  only  to  conflicting  ri«chts 
Act  1875i  8. 10,  p.  30.  ^  between  secured  and  unsecured  creditors, 

and  gives  no  additional  right  of  distress.    In  re 
Coed  Consumers'  Co.,  W.  N.  1876,  p.  297. 

Act  1878, 8. 28,  p.  68.  An  appeal  from  a  judge  at  chambers  must  be  within. 

Order  LIV.  r.  6,  p.  805.   eight  days,  although  the  order  appealed  against  is  made 

in  vacation.  Crom  v.  Samuels,  2  0.  P.  D.  21 ;  25 
W.  R.  45 ;  35  L.  T.  (N.  S.)  423.  See  also  Fox  v.  WaUis,  W.  N.  1876, 
p.  288. 

Act  1878, 8. 84,  p.  7L         Cross  Actions. — An  action  in  the  Exchequer  Division 
Order  LL  r.  8,  p.  885.   ^as  transferred  to  the  Chancery  Division.    Bdmes   v, 

Harvey,  25  W.  R.  80. 

Act  1878, 8. 46,  p.  84.  A  judge  at  chambers  has  no  power  to  make,  when 

Order  LYIL  r.  6,  p.  SU.    t^©  Court  of  Appeal  from  Inferior  Coiu-ts  sits,  an 

order  to  show  cause  why  a  judgment  of  a  county 
court  should  not  be  set  aside.  The  power  under  Order  LVIL  r.  6  is  not 
extended  to  proceedings  under  The  County  Court  Act,  1875,  s.  6.  Brown 
y.  Shaw,  1  Ex.  D.  425. 

Aetl878, 8. 47,  p.  86.       No  appeal  lies  on  the  taxation  of  costs  in  a  criminal 

jnatter.     Beg.  v.  Steel,  2  Q.  R  D.  37 ;   26  W.  R.  34 ; 
35  L.  T.  (N.  S.)  534. 

Act  1875, 8. 18,  p.  104.  Order  XXIX.  r.  2  does  not  apply  to  Admiralty 

Order  XXIX.  r.  2,  p.  218.   actions  in  rew.    The  S/actoria,  26  W.K  62;  dSluT. 

(N.  S.)  431. 

Order  U.  r.  4,  p.  185.       An  application  for  leave  to  serve  copy  writ  of  summona 

on  an  ambassador  was  refused  as  being  contrary  to  the 
comity  of  nations.    Stewart  v.  Bank  of  England,  W.  N..1876,  p.  263. 

Order  XL  r.  1,  p.  156.       A  statement  in  the  nature  of  slander  of  title  made  out 

of  the  jurisdiction  oonoeming  property  within  the  juris- 
diction is  not  an  act  or  thing  affecting  such  property  within  the  meaning  of 
Order  XL,  and  consequently  service  of  a  writ  in  an  action  i(x  such  statement 
cannot  be  allowed  out  of  the  jurisdiction.  Casey  v.  Amott.  2  C.  P.  D.  24 ; 
26  W.  R.  46 ;  85  L.  T.  (N.  S.)  424. 

If  the  plamtiflf  states  a  case  relating  to  the  commission  of  acts  done  in 
England,  which  if  proved  would  entitle  him  to  a  decree,  any  defendant  against 
whom  relief  is  prayed,  being  a  British  subject  resident  abroad,  may  be  served 
with  the  writ  out  of  the  jurisdiction.  Great  Australian  Gold  Mining  Co.  v. 
Martin,  W.  N.  1876,  p.  281. 

Order  XIV.  r.  8,  p.  168.       Upon  an  application  by  a  plaintiff  for  leave  to  sign 

judgment,  the  court  or  a  judge  has  discretion  to  allow 
the  plaintiff  to  file  an  aflSdavit  in  reply  to  the  defendant's  affidavit.  Davis  v 
SperMi,  1  C.  P.  D.  719. 
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TWL  TT,Utt9»      The  old  practice  that  a  man  could  not  file  a  bill  for 
».  im  171.  ITS.       alternative  inconsistent  relief  still  prevails,  and  is  ap- 
plicable to  a  counter-claim.    Evans  t.  Biuik,  Buck  r. 
Evams,  W.  N.  1876,  p,  305. 


'•  ^  *•  ^W.        Older  made  for  appointment  of  person  to  represent 
heir-at-law,  next  of  kin,  and  class  of  children.     Jn 
re  P^itfs  Estate.    ChesUr  v.  PhiUips,  W.  N.  1876,  p.  300. 


*^'*-  **•  M»  M»  P-  ITft       Order  adding  new  defendant  made   in    con- 
solidated actions.     In  re    Wortley,     Ctdley  v. 
ITof^ey,  W.  N.  1876,  p.  289. 

XIX.  r.  S»  p.  190.  Setting  aside  judgment  on  terms.    Counter- 

zr.l-8»  P!p.]flO,900.   claim  arising  after  action  brought.      EUU  v. 

MuM(m,  W.  N.  1876,  p.  253. 

r.  ]8»  p.  IM.        Probate  actions — want  of  allegation  of  interest  in 
defendant — pleadings.   MedcalfY.  James,  25  W.  R.  63. 


XT.  14, 19,  pp.  IM-lSe.        Pleading.  ^B^Jy.^  New  Assignment^ 
H     AJLLW,  P.  20B.  Tbe  forms  of  precedents  in  the  schedule  to  the 

Act  of  1875  are  by  no  means  binding  in  all 
cmn.  Goats  of  an  unnecessary  order  not  given.  London  and  Si,  Katherine 
Docks  Co,  V.  Metropolitan  BaUway  Co,,  W.  N.  1876,  p.  272.  But  see  as  to 
reply  next  case. 


r.  14.P.1M.  Issues   raised    in    the    pleadings   ought   to  be 

m     XXIF.  XXV.  p.  906.  pointed  and  distinct    But  the  Rules  of  Court  allow 

„     XXDL  r.  15t  p.  989.  ^^^  plaintiflf   to   file  a  special  reply    instead   of 

^^^^,      •   '  oca  amending  his  statement  of  claim.     HaU  v.  Eve, 

n     XXXVLr.8.p.9W.  W.  N.  1876,  p.  282,  and  p.  304. 

Mcr  XIX.  r.  99.  p.  197.       The  Statute  of  Limitations  must  be  pleaded,  and 
m     XXniLp.919.      cannot  be  raised  by  demurrer.     Wakelee  v.  Davis, 

26  W.  R.  60. 

fp.9Qi,  SB.    Diandasalfer       Motion  for  dismissal  of  action  for  want  of  prose- 

cution,  the  sole  plaintiff  having  become  bankrupt. 
The  Master  of  the  Rolls  said  that  the  trustees, 
who  WCTc  not  parties  to  the  present  action,  though  by  courtesy  they  had  been 
sored  with  notice  of  the  motion,  would  not  be  prejudiced  by  the  order.  The 
I«iFper  fcvm  of  order  would  be  to  dismiss  the  action  with  costs,  the  defendant 
cfidertaking  not  to  enforce  it  against  the  plaintiff  personally,  but  only  against 
kii  estate  in  bankruptcy.  Wright  v.  Swindon^  Marlborough  and  Andover  Bail- 
wiy  Co^  W.  N.  1876,  p.  296.     See  also  Bennett  v.  Oamgee,  2  Ex.  D.  11. 

Mar  XXm.  r.  1«  p.  90B.        A  defendant  who  has  joined  with  others  in  a 

defence  will  be  allowed  to  put  in  a  separate  ami 
fttsenikd  statement  without  any  affidavit  as  to  the  nature  of  the  new  defence ; 
hit  will  be  ordered  to  indemnify  the  plaintiff  against  any  reasonable  costs 
vhich  be  has  rendered  necessary  in  consequence  of  not  having  put  forward 
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his  fall  defence  at  an  earlier  period,  subject,  however,  to  such  directiona  as  the 
Court  may  think  fit  to  give  when  it  sees  that  unnecessary  or  oppressive  costs 
have  been  incurred  by  the*plaintifif  in  opposing  the  application.  A  co-defendant 
ought  not  to  object  to  such  an  application,  and  the  costs  of  a  consent  brief  only 
will  be  allowed.  Cargill  v.  Bower,  4  Ch.  D.  78.  In  this  case  is  given  the 
form  of  notice  of  motion  which  was  supported  by  an  affidavit  showing  generally 
the  grounds  for  the  application. 

Order  ZXXI.  r.  It  p.  238.        An  action  will  lie  against  shipowners  who  have 

shipped  goods  bearing  counterfeits  of  the  plaintifis* 
trade  marks,  for  discovery  of  the  name  of  the  consignor  from  whom  the  goods 
were  received.     Orr  v.  Diaper,  4  Ch.  D.  92 ;  25  W.  R.  23. 

Older  ZZXL  r.  6i  p.  2S6.       Interrogatories  seeking  to  prove  that  the  plaintiffs, 

who  were  trustees,  were  guilty  of  a  breach  of  trust 
in  making  investments  were  held  to  be  irrelevant,  and  ordered  to  be  struck 
out   Marutfidd  v.  ChMcrhatue,  4  Ch.  D.  82 ;  25  W.  R.  68. 

OrderZZZI.rr.llil2,pp.8a6,988.  The  Court  does  not  by  directing   a 

I,      ZXXYI.  rr.  80i  84,  pp.  9e0»  281.  reference  deprive  itself  of  the  power  of 

making  any  order  which  may  facilitate 
the  reference,  and  the  judge,  not  the  referee,  is  the  proper  person  to  make  au 
order  for  discovery  of  documents,  which  may  be  necessary  for  the  purposes  of 
the  reference.    Botodiffe  v.  Leigh,  25  W.  R.  56. 

Order  ZXXYL  r.  li  p.  281.       Except  under  special  circumstances  the  Court  will 

not  allow  causes  to  be  tried  out  of  Middlesex  unless 
the  application  is  made  in  the  statement  of  claim  in  pursuance  of  this  Order. 
Bidge  v.  Bidge,  35  L.  T.  (N.S.)  428. 

Order^XZXVL  rr.  2*  8t  4, 28i  27i       Although  the  principal  issue  in  a  Chancery 
pp.  281, 282, 268*  268.  action  may  be  of  a    nature    which    would 

ordinarily  be  properly  tried  by  a  jury,  the 
judge  has  an  absolute  discretion  under  Order  XXXYI.  r.  26  to  order  it  to 
be  tried  by  himself  alone,  if,  having  regard  to  all  the  questions  which  may  be 
raised  and  the  whole  nature  of  the  case,  he  considers  that  it  ought  not  to 
be  tried  by  a  jury.  Where  the  intention  of  the  parties  has  to  be  collected 
from  a  series  of  documents  or  a  voluminous  correspondence,  the  action  ought 
not  to  be  tried  by  a  jury.  Oarling  v.  Boyds,  25  W.  R.  123.  See  also  Cave  v. 
Mackenzie,  W.  N.  1876,  p.  266. 

Order  XL.  r.  8i  p.  289.       Where  a  verdict  was  taken  subject  to  a  reference,  before 

the  Judicature  Act  came  into  operation,  the  judgment  on 
the  award  can  be  signed  without  obtaining  an  order  of  the  court  or  of  a  judge. 
Semhle,  per  Brett,  J.  A.,  that  where  the  award  made  under  a  reference  since 
the  Act  is  final  and  conclusive  on  the  parties,  judgment  may  be  signed  on  the 
award,  though  no  direction  to  that  effect  is  given  in  the  order  of  reference  or 
in  the  award ;  and  it  is  not  necessary  to  set  down  the  action  on  motion  for 
judgment  under  Order  XL.  r.  3.  Lloyd  v.  Lewis,  2  Ex.  D.  7 ;  25  W.  R.  102 ; 
35  L.  T.  (N.S.)  539, 
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TUW.  9.  9TBl       Camfniitdl.^Di9charffe.—Cc8i$.^Ii  is  not  the  habit  of 
the  Conrt  in  every  case  of  contempt  to  make  an  order  for 
eoomiittaL    Baker  v.  Baker^  W.  N.  1876,  p.  256. 

ft  to  XLT.  r.  8»  p.  SSS.       A  mere  notice  to  treat,  upon  which  nothing  has 

been  done,  does  not  constitute  "  a  debt  owing  or 
aocnnng,"  which  can  be  attached  under  this  rule.  Bichardion  v.  ElmU^ 
2  a  P.  D.  9. 

^iflrZ£VI.r.l,9.S86.       Stock  of  a  company  standing  in  the  name  of  a 

trustee  is  not  affected  by  a  chai^ng  order  obtained  by 
a  judgment  creditor  of  the  trustee  in  respect  of  the  trustee's  own  debt.  In 
ft  BlakeUy  Ordnance  Co^  25  W.  B.  111. 

ft  to  lb  rr.  Ilk  4>  vp.  SBBi  S8S.       Notice  of  motion  to  dismiss  for  want  of  a 

prosecutioD,  an  action  instituted  by  a  plaintiff 
who  became  bankrupt,  should  be  served  on  the  trustees  in  the  bankruptcy. 
Wright  V.  Swindcfn,  Marlborough  and  Andover  Railway  Co^  W.  N.  1876, 
PPL  250,  255. 

6tote  LL  r.  Sat  v-  980.       This  rule  does  not  enable  a  judge  of  the  Chancery 

Division,  who  has  made  an  order  for  winding-up  a  com- 
pany, to  direct  the  transfer  to  himself  of  a  winding-up  petition  pending 
before  another  judge  of  the  division.  In  re  National  Funds  Assurance  Co, 
LimUed,  25  W.  R.  23. 

MvLT.p.  soft.       Paxton  v.  BtU^  referred  to  at  page  308,  was  affirmed. 

W.  N.  1876,  p.  249. 

atoteLTnLrr.S»8Kl6»pp.SUI,ata.|8aO.       If  an  appellant   does  not  get  his 

motion  set  down  before  the  day  named 
in  the  notice  for  making  the  motion,  or,  if  the  Court  is  not  then  sitting,  before 
the  next  day  of  its  sitting,  the  respondents  are  entitled  to  have  such  motion 
Mm\mamA  ag  an  abandoned  motion.  In  re  National  Funds  Assurance  Co,, 
W.  N.  1876,  p.  287. 

M«LTnLr.ft«p.81&     Where  a  party  is  taken  by  surprise  by  a  point  made 

against  him  at  the  hearing,  the  Judge  may  at  any  stage 
(tf  the  trial  allow  him  to  produce  rebutting  evidence,  and  if  such  permission  is 
nfmed  the  Coort  of  Appeal  will,  in  a  proper  case,  permit  the  fresh  evidence  to 
be  taken  on  the  appeal    Bigsby  v.  Dickinson,  4  Ch.  D.  24 ;  25  W.  R  89. 

MvLTIILr.  9f  p.818.       An  appeal    from   a    winding-up   order    must  be 

brought  within  21    days.     In  re  National   Funds 
Assurance  Co.,  W.  N.  1876,  p.  287. 

OsinLTUL  r«  ]2>  p.  119.        Where  the  viva  voce  evidence  is  voluminous,  and 

the  parties  cannot  properly  argue  the  appeal  without 
R&rring  to  all  parts  of  it,  the  Court  will  allow  the  costs  of  transcribing  and 
printing  ahc»thand  writers*  notes  of  the  evidence,  but  not  the  costs  of  taking 
them.  Bigtby  v.  Dickinson,  4  Ch.  D.  24 ;  25  W.  R.  89, 122. 

Mk  ITin.  r.  16»  p.  M).       Where  several  claims  are  joined  in  one  application 

and  some  of  the  claims  are  allowed,  and    bome 
rtfLsed,  an  appeal  from  the  refusal  must  be  brought  within  21  days  from  the 
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date  of  the  refaaal,  not  from  the  date  of  perfecting  the  order.  Trail  v.  Jackson, 
4  Ch.  D.  7 ;  25  W.  R.  36. 

Special  leave  to  appeal  when  the  time  is  expired  will  not  be  granted    £Ix 
parte.    Evennett  v.  Lawrence^  25  W.  R.  107. 

Ord«r  LVm.  r.  16,  p.  881.       The  practice  settled  by  Merry  v.  Nickdlls  (p.  323), 

that  the  whole  costs  must  be  paid  to  the  defendant's 
solicitor  on  his  personal  undertaking  to  refund  them  if  the  appeal  should 
succeed,  and  that  the  plaintiff  must  also  pay  the  costs  of  the  sheriff,  and  of 
the  application  to  stay  proceedings,  followed.  Morgan  v.  Elford,  25  W.  R.  136. 

Adminiftration,  p.  886.         Executors  who  have  obtained  an  administration 

decree  are  merely  officers  of  the  Court,  and  bound  by 
its  order,  and  entitled  to  injunction  against  creditors*  suit  for  administration  in 
a  foreign  country.      Eu$tace  v.  Uoyd,  W.  K.  1876,  p.  299. 

Infant,  86  A;  87  "^ot  o.  18,  p.  887.         When  the    custody  of   an  infant  is   in 

question,  the  matter  now  rests  absolutely  on 
the  discretion  of  the  Judge,  and  the  interests  of  the  child  are  primarily  coo- 
sidered  by  him.    In  re  Taylor^  25  W.  R.  69. 

Equity  to  Settlement,  p.  408.     When  a  married  woman  has  established  her  equity 

to  a  settlement,  the  uimal  provision  for  her  children 
follows  as  a  matter  of  course,  wholly  irrespective  of  any  other  fortune  they 
may  have;  and  her  children  by  a  former  marriage  are  within  tbe  equity.  As 
to  the  amount  to  be  settled,  there  is  no  rule  limiting  it  to  half  the  fiind,  bnt 
each  case  must  be  governed  by  its  own  special  circumstances.  Coninffttm  v. 
QiUiat,  25  W.  R.  69. 

Petition  of  Eight,  p.  409.       Bugtomjee  v.  The  Queen,  1  Q.  B.  D.  487,  aflfirmed. 

W.  N.  1876,  p.  304. 

Winding^p,  p.  489.       Where  a  company  with  a  registered  office  in  London, 

and  carrying  on  business  in  Ireland,  has  been  ordered 
to  be  wound-up  and  proceedings  have  been  commenced  against  it  in  the  Irish 
Courts  by  a  creditor  of  the  company,  the  High  Court  hae  power  to  restrain 
such  proceedings  by  injunction.  In  re  International  Pulp  and  Paper  Co.^ 
8  Ch.  D.  594 ;  35  L.  T.  (N.S.)  229. 

Bankmptej,  p.488.       A  demurrer  was  allowed  to  a  bill  filed  by  a  debtor 

who  had  presented  a  petition  for  arrangement  with  bis 
creditors  under  the  7  &  8  Vict.  c.  70  against  his  trustee,  praying  for  the 
rectification  of  certain  deeds  and  for  accounts  on  the  ground  that  the  Court 
of  Bankruptcy  had  full  jurisdiction  in  the  matter.  Hutchinton  v.  Badam^ 
26  W.  R.  54. 

Stannaries,  88  A  88  ▼.  e.  19,  s.  4,  p.  466.        A    single  shareholder    cannot  con- 
stitute a  meeting  of  a  company  under 
the  Stannaries  Act,  1869,  s.  4,  although  no  quorum  may  be  required.    Sharp 
V.  Dawes,  2  Q.  B.  D.  26 ;  25  W.  R.  66. 

BeoogBiBinoet  forfeited,  Croum  Debt,  p.  487-       The   recognizance  given  by  an 

appellant  to  the  House  of   Lords 
when  forfeited  for  non-payment  of  costs,  is  a  Crown  debt,, and  an  appiicatiou 


ADDENDA.  Iv 

fcr  rektte  imder  tbe  Debtor's  Act  was  refnaed.    In  re  Arthur  HeavenB  SmUh^ 
W.  ^.  1876.  p.  292- 

HtitUBPrMtiMt  P.1M.        The  old  praotioe  should  he  oontinaed  of  stating  in 

petitions  by  whom  orders  in  the  matter  had  heen 
mad&    In  re  G<yrdotCn  Estate,  W.  K.  1876,  p.  257. 


MEMORANDA. 
22«J  November,  1876. 

The  Master  of  the  Bolls  said  that  the  practice  as  to  costs  required 
alteration,  as  the  effect  of  the  present  practice  was  that  a  successful 
partj  often  lost  costs  of  interlocutory  applications  by  forgetting  to  ask  for 
them  at  the  trial.  Directions  would  now  he  given  to  the  registrars  to  insert 
vithont  any  special  directions  of  the  Court  in  all  orders  made  in  this  hranch 
of  the  Court  awarding  the  costs  of  actions  these  words : — "  Including  costs  of 
all  applications  ordered  to  stand  over  until  trial,  and  all  costs  reseryed  to  he 
disposed  of  at  the  trial."    W.  N.  1876,  p.  271. 

QA  Deeemher,  1876. 

.    ^^       The  Master  of  the  Rolls  said  that  he  wished  to 
^*^  state  for  the  information  of  the  junior  memhers  of  the 

r,  that  on  motion  to  vary  minutes,  the  only  question  which  he  could  allow 
to  he  argoedj  was  what  was  the  actual  order  made,  and  that  he  could  not  on 
•Qch  a  motioQ  allow  the  case  to  he  re-argued.  The  only  exceptions  were  when 
both  parties  consented  to  something  heing  added  to  the  minutes  or,  as  some- 
time happened,  when  it  could  not  he  ascertained  what  order  had  heen  made 
when  his  Lordship  would  allow  the  case  to  he  put  in  the  paper  and  aigued 
W.  N.  1876,  p.  296. 


20a  Deeemher,  1876. 

The  Master  of  the  Rolls  intimated  that  when  witnesses  were 
ordered  out  of  Court  in  any  case,  the  ohject  was  that  they  should 
not  know  what  was  going  on  in  Court  Any  communications  with  witnesses 
under  such  circumstances  respecting  the  proceedings  in  the  case,  could  not  he 
allowed,  as  it  tended  to  impair  the  value  of  their  suhsequent  evidence,  and  so 
to  impede  the  coarse  of  jastice.     W.  N.  1876,  p.  297. 

idisfmlty.       In  The  Vivar  (not  yet  reported),  it  was  held  hy  the  Court  of 

Appeal  (20th  Decemher,  1876)  that  the  practice  of  appearing 

Boder  protest  in  the  Court  of  Admiralty,  not  having  heen  expressly  abolished 

hy  the  new  rules,  still  remained  in  force  (Act  1875,  s.  18,  p.  104,  Order  XII. 

11160. 
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PABT  I. 

Pbemmikary  —  Constitution  and  Judges  of  the 
Supreme  Court  op  Judicature — ^''The  Supreme 
Court  op  Judicature  Act,  1873,"  Part  L  ss.  1 
to  15  inclusive — "  The  Supreme  Court  of  Judi- 
cature Act,  1875,"  ss.  1  to  6,  8,  9,  33— "The 
Appellate  Jurisdiction  Act,  1876,"  ss.  15,  16, 
18,  19. 

The  aim  of  this  work  is  to  show  the  jurisdiction  and  General 
practice  of  the  Supreme  Court  of  Judicature  and  of  the  wirk!**  ^^ 
House  of  Lords  on  appeals ;  the  administrative  and  statu- 
tory jurisdiction  of  Her  Majesty's  High  Court  of  Justice ; 
and  to  what  extent  the  jurisdiction  of  the  London  Bank- 
ruptcy Court,  of  the  Court  of  Chancery  of  the  County 
Palatine  of  Lancaster,  of  the  Court  of  the  Lord  Warden 
of  the  Stannaries  and  of  the  County  Courts  is  exclusive 
of  or  concurrent  with  that  of  the  High  Court  of  Justice ; 
and  to  explain  the  practice  on  appeals  from  those  Courts. 

Book  L  follows  the  general  order  and  classification  of  ActR  of  1873 
subjects   in   "The   Supreme    Court  of  Judicature   Act,  SeL^t^cor 
1873  '*  [36  &  37  Vict.  c.  66],  introducing  the  amendments  soiidated. 
made  by  "  The  Supreme  Court  of  Judicature,  1S75"  [38 
&  39  Vict.  c.  77],  and  the  amendments  made  in  those 
Acts  by  **The  Appellate  Jurisdiction  Act,  1876"  [39  & 
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Act  1878, 

88.  1-8. 

Aot  1875, 
88.  1-1^9. 


Aeto  1878-5, 

B60t  1. 
Short  titles 
of  Judicature 
Acts,  1873 
and  1875. 
To  be  read  as 
one  Act. 


Sect.  8, 1878. 

Commence- 
ment of  Acts 
of  1873  and 
1875. 


40  Vict.  c.  59].    Those  sections  which  are  not  set  out 
in  the  text  verbatim  will  be  found  in  the  Appendix. 

Preliminary. 

The  Act  of  1873  is  cited  as  **  The  Supreme  Court  of 
Judicature  Act,  1873,"  and  is  referred  to  in  the  Act  of 
1875  as  "  the  principal  Act."  The  Act  of  1875,  so  far 
as  is  consistent  with  the  tenor  thereof,  is  to  be  construed 
as  one  with  the  Act  of  1873,  and  together  with  that  Act 
is  cited  as  "  The  Supreme  Court  of  Judicature  Acts,  1873 
and  1875."  The  Act  of  1875  is  cited  separately  as  "The 
Supreme  Court  of  Judicature  Act,  1875." 

The  Judicature  Acts  of  1873  and  1875  commenced 
on  the  first  day  of  November  1875,  excepting  certain  pro- 
visions relating  to  the  making  of  rules,  the  appointment 
of  Judges  and  officers,  and  the  amendment  of  "The 
Bankruptcy  Repeal  and  Insolvent  Court  Act,  1869," 
and  "  The  Bankruptcy  Act,  1869,"  which  took  efiTect  on 
the  passing  of  the  Acts  of  1873  and  1875.  [Supreme 
Court  of  Judicature  {Commencement)  Act,  1874,  and  Act 
1875,  s.  2.] 


Boot.  8,  1878. 

Union  of  exist- 
ing Courts 
into  one 
Supreme 
Court. 


Amonded  by 
soot  9,  1876. 

London  Court 
of  Bankruptcy 
not  to  be  trans- 
ferred to  High 
Court  of 
Justice. 


Constitution  and  Judges  of  the  Supreme  Court. 

* 

Section  3,  amended  by  ss.  9  and  33,  Act  1875.  From 
and  after  the  commencement  of  the  Act,  the  High  Court 
of  Chancery,  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  the  High  Court  of  Admiralty,  the 
Court  of  Probate,  and  the  Court  for  Divorce  and  Matri- 
monial Causes,  were  united  and  consolidated  together, 
and  now  constitute  one  Supreme  Court  of  Judicature  in 
England. 

Section  3  originally  included  the  London  Court  of 
Bankruptcy  in  such  union  and  consolidation.  Section  S3 
(Act  1875)  repealed  so  much  of  section  3  (Act  1873)  as 
related  to  such  Court,  and  section  9  (Act  1875)  expressly 
provides  that  "the  London  Court  of  Bankruptcy  shall 
not  be  united  or  consolidated  with  the  Supreme  Court, 
and  the  jurisdiction  of  that  Court  shall  not  be  transferred 
under  the  principal  Act  to  the  High  Court  of  Justice,  but 
shall  continue  the  same  in  all  respects  as  if  such  transfer 
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h^  not  been  made  by  the  principal  Act,  and  the  principal  Act  1S78. 

Act  sliall   be  constrned  as  if  such  union,  consolidation,  "'— ' 

and  transfer  had  not  been  made.    Provided  that  ^*  ^*''*»  ■•  ®« 

(1)  The  office  of  Chief  Judge  in  Bankruptcy  shall  be 

filled  by  such  one  of  the  Judges  of  the  High  Court  of 
Justice  appointed  since  tbe  passing  of  the  Bankruptcy 
Act,  1869,  or,  with  his  consent,  of  such  one  of  the  Judges 
af^winted  prior  to  the  passing  of  the  last-mentioned  Act, 
as  may  be  appointed  by  the  Lord  Chancellor  to  that 
<^ce ;  and 

(2)  The  appeal  from  the  London  Court  of  Bankruptcy 
shall  lie  to  the  Court  of  Appeal  in  accordance  with  the 
principal  Act." 

The  jniisdiction  of  the  Court  of  Bankruptcy  remains  entirely  Jurisdiction  of 
intact :  Ex  parte  DitUm,  1  Ch.  D.  557.  the  Court  of 

If  the    alteration    made   by   the    9th  section  of  the  Act  ]^a"*'*^''^ 
of  1875  had   not    been  made,  the  County  Courts  acting  in  enUrel^ 
bankraptcy  -would  have  retained  their  power  of  granting  in-  J"^^*- 
junctions,  -while  the  London  Court  of  Bankruptcy  would  not 
[per  Lord  Justice  Mellish,  Ex  parte  DiUon,  vbi  mprd]. 

Section  4-  "  The  said  Supreme  Court  shall  consist  of  two  Sect  4, 1878. 
permanent  divisions,  one  of  which,   under  the  name  of  ^»^»*'<>»»  <»^ 
"Her  Majesty's  High  Court  of  Justice,"  shall  have  and  cUSrUntoa 
ex€Tcise  original  jurisdiction,  with  such  appellate  iuris-  ^«."T*^^    , 

J-  .•  ^  •    r     •        n      ^  -1         .       n  ,  original  and  a 

diction  from  inferior  Courts  as  is  hereinafter  mentioned,  Court  of 
and  the  other  of  which,  under  the  name  of  "  Her  Maiestv's  f  P'!^  r*'.": 

^  *4  i»»i_iii_  1  .  *^**J^^^J  o    Jurisdiction. 

Lonrt  of  Api)eal,  shall  nave  and  exercise  appellate  juris- 
diction, with  such  original  jurisdiction  as  hereinafter 
miQitioned  as  may  be  incident  to  the  determination  of 
any  appeal." 

The  Supreme  Court  is  empowered  to  alter  and  annul  and 
to  make  rules  of  Court  ^Act  1875,  s.  17].  See  also  as  to  power 
conferred  on  certain  judges  to  make  rules,  Act  1876,  s.  17  (p. 
81  poti),  and  order  dated  7  Nov.  1876  (p.  682). 

The  Council  of  Judges  of  tbe  Supreme  Court  are  empowered 
to  report  or  recommend  any  reduction  or  increase  in  the 
fiVfflber  of  diviiiions  of  the  High  Court  or  in  the  number  of 
tie  Judges  who  may  be  attached  to  any  such  division  [Act 
1873,  «.  32j.  A  Council-meeting  (of  which  notice  is  to  be 
giren  to  all  the  Judges)  is  to  be  held  at  least  onoe  a  year  to 
ttnsider  prooednre  and  administration  of  justice,  and  report 
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Act  1878,  i.  5.  annually  to  one  of  Her  Majesty's  prinoipal  Seoretaiies  of 
State  [Act  1873,  s.  75]. 

Aet  1875, 1. 8.       Section  5,  amended  by  s.  3,  Act  1875.     Her  Majesty's 
Beet  5, 1878.     High  Court  of  Justice  shall  be  constituted  as  follows  : — 
of  mgh*Court    '*  The  first  Judges  thereof  shall  be  the  Lord  Chancellor,  the 
of  Justice.         Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls, 
the  Lord  Chief  Justice  of  the  Common  Pleas,  the  Lord 
Chief  Baron  of  the  Exchequer,  the  several  Vice-Chan- 
cellors  of  the  High  Court  of  Chancery,  the  Judge  of  the 
Court  of  Probate  and  of  the  Court  for  Divorce  and  Matri- 
monial Causes,  the  several  Puisne  Justices  of  the  Courts 
of  Queen's  Bench  and  Common  Pleas  respectively,  the 
several  Junior  Barons  of  the  Court  of  Exchequer,  and  the 
Judge  of  the  High  Court  of  Admiralty,  except  such   if 
any  of  the  aforesaid  Judges  as  shall  be  appointed  ordinary 
Judges  of  the  Court  of  Appeal." 

"  Subject  to  the  provisions  hereinafter  contained  "  (see 
8.  32,  Act  1873),  '^whenever  the  office  of  a  Judge  of 
the  said  High  Court  shall  become  yacant,  a  new  Judge 
may  be  appointed  thereto  by  Her  Majesty  by  letters 
patent.  All  persons  to  be  hereafter  appointed  to  fill  the 
places  of  the  Lord  Chief  Justice  of  England,  the  Master 
of  the  Bolls,  the  Lord  Chief  Justice  of  the  Common  Pleas, 
£tnd  the  Lord  Chief  Baron,  and  their  successors  respec- 
tively, shall  continue  to  be  appointed  to  the  same 
respective  offices,  with  the  same  precedence,  and  by  the 
same  respective  titles,  and  in  the  same  manner,  respec- 
tively, as  heretofore.  Every  Judge  who  shall  be  appointed 
to  fill  the  place  of  any  other  Judge  of  the  said  High 
Court  of  Justice  shall  be  styled  in  his  appointment 
"Judge  of  Her  Majesty's  High  Court  of  Justice,"  and 
shall  be  appointed  in  the  same  manner  in  which  the 
Puisne  Justices  and  Junior  Barons  of  the  Superior  Courts 
of  Common  Law  have  been  heretofore  appointed." 

(A  repealed  paragraph  is  here  omitted,  see  p.  479  pasL^ 

"  All  the  Judges  of  the  said  Court  shall  have  in  all 
respects,  save  as  in  this  Act  is  otherwise  expressly  pro- 
vided, equal  power,  authority,  and  jurisdiction ;  and  shall 
be  addressed  in  the  manner  which  is  now  customary  in 
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addreesing  the  Judges  of  the  Superior  Courts  of  Common  ^^  ^^W* 

T  ii>  5-6. 

Law.  — 

"  The  Lord  Chief  Justice  of  England  for  the  time  being  „,  j^  • 
shall  be  President  of  the  said  High  Court  of  Justice  in 
the  absence  of  the  Lord  ChanceUor/' 

Section  3  of  the  Act  of  1875  provides  that  "  the  Lord  ««*• ».  l»75. 
Chancellor  shall  not  be  deemed  to  be  a  permanent  Judge 
of  that  Court,  and  that  the  provisions  of  section  5  relating 
to  the  appointment  and  style  of  the  Judges  of  the  said 
High  Court  shall  not  apply  to  the  Lord  Chancellor." 

Section  5  (Act  1873)  provided  that  if  the  number  of  puisne 
Judges  and  junior  Barons  who  should  becomo  Judges  of  the 
High  Court  should  exceed  twelve  in  the  whole,  no  new 
Judge  of  the  High  Court  should  be  appointed  in  the  place  of 
any  tmch  puisne  Judge  or  junior  Baron  who  should  die  or 
resign  while  such  whole  number  should  exceed  twelve,  ^'  it 
being  intended  that  the  permanent  number  of  Judges  of  the 
High  Court  should  not  exceed  twenty-one."  That  proviso 
was  repealed  by  s.  3,  Act  1875,  which  recited  that,  having 
regard  to  the  state  of  business  in  the  several  Courts  whose 
jurisdiction  was  transferred  to  the  High  Court,  it  was  ex- 
pedient that  the  number  of  Judges  thereof  should  not  at 
present  be  reduced. 

See  as  to  reduction  or  increase  in  the  number  of  the  divi- 
sions of  the  High  Court,  or  in  the  number  of  the  Judges 
who  may  be  attached  to  any  such  division,  and  the  abolition 
on  vacancy  of  the  distinction  of  certain  judicial  ofiBces,  Act 
1873,  8.  32. 

Section  6  (Act  1873)  relating  to  the  constitution  of  the  fl«ot.  6, 1873, 
Court  of  Appeal,  was  repealed,  and  the  following  section  '•^^•*^**' 
was  substituted  by  the  Act  of  1875 : — 

Section  4,  Act  1875.    "  Her  Majesty's  Court  of  Appeal,  Beet.  4, 1876, 
in  this  Act  and  in  the  principal  Act  referred  to  as  the  ■^^■*^^^- 
Court  of  Appeal,  shall  be  constituted  as  follows :  There  Constitution  of 
shall  be  five  ex  officio  Judges  thereof,  and  also  so  many  ^""'^a/^^ 
ordinary  Judges,   not  exceeding  three  at  any   one  time, 
as  Her  Majesty  shall  from  time  to  time  appoint. 

"  The  ex  officio  Judges  shall  be  the  Lord  Chancellor,  the 
Lord  Chief  Justice  of  England,  the  Master  of  the  Bolls, 
the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the 
Lord  Chief  Baron  of  the  Exchequer. 
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Aot  1878, 1.  6. 
Aet  1876,  8.  4. 


Beot.  4,  1875, 
oontinued. 


Appointment 
At*  new  ordi- 
nary of  Court 
of  Ajipeal. 


"  The  first  ordinary  Judges  of  the  said  Court  shall  be  the 
present  Lords  Justices  of  Appeal  in  Chancery,  and  such  one 
other  person  as  Her  Majesty  may  be  pleased  to  appoint 
by  letters  patent.  Such  appointment  may  be  made  either 
before  or  after  the  commencement  of  this  Act,  but  if  made 
before  shall  take  effect  at  the  commencement  of  the  Act. 

"  The  ordinary  Judges  of  the  Court  of  Appeal  shall  be 
styled  Justices  of  Appeal. 

**  The  Lord  Chancellor  may  by  writing  addressed  to  the 
President  of  any  one  or  more  of  the  following  divisions 
of  the  High  Court  of  Justice,  that  is  to  say,  the  Queen's 
Bench  Division,  the  Common  Pleas  Division,  the  Ex- 
chequer Division,  and  the  Probate,  Divorce,  and  Admiralty 
Division,  request  the  attendance  at  any  time,  except 
during  the  times  of  the  spring  or  summer  circuits,  of  an 
additional  Judge  from  such  division  or  divisions  (not 
being  ex  officio  Judge  or  Judges  of  the  Court  of  Appeal) 
at  the  sittings  of  the  Court  of  Appeal,  and  a  Judge,  to 
be  selected  by  the  division  from  which  his  attendance  is 
requested,  shedl  attend  accordingly* 

''Every  additional  Judge,  during  the  time  that  he 
attends  the  sittings  of  Her  Majesty's  Court  of  Appeal, 
shall  have  all  the  jurisdiction  and  powers  of  a  Judge  of 
the  isaid  Court  of  Appeal,  but  he  shall  not  otherwise  be 
deemed  to  be  a  Judge  of  the  said  Court,  or  to  have  ceased 
to  be  a  Judge  of  the  division  of  the  High  Court  of  Justice 
to  which  he  belongs. 

"  Section  54  of  the  principal  Act  is  hereby  repealed, 
and  instead  thereof  the  following  enactment  shall  take 
effect : — 

'<  No  Judge  of  the  said  Court  of  Appeal  shall  sit  as  a 
Judge  on  the  hearing  of  an  appeal  from  any  judgment  or 
order  made  by  himself,  or  made  by  any  divisional  Court 
of  the  High  Court  of  which  he  was  and  is  a  member. 

"  Whenever  the  office  of  an  ordinary  Judge  of  the  Court 
of  Appeal  becomes  vacant  a  new  Judge  may  be  appointed 
thereto  by  Her  Majesty  by  letters  patent" 

Under  section  4  of  Act  1875,  a  Judge  of  the  Court  of 
Appeal  is  not  prevented  from  sitting  as  a  Judge  on  the 
hearing  of  an  appeal  merely  because  he  is  also  a  Judge  of  the 
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Dnrisionfrom  which  the  appeal  is  brought,  but  only  if  he  has  Aot  1878,  s.  6. 
taken  part  in  the  decision  appealed  from.     In  section  4,  ~ 

*•  DiTisional  Court "  does  not  mean  "  Division  : "  Fisher  v.  Vol 
de  TroKTw  Aspkalte  Co.,  1  C.  P.  D.  259;  24  W.  R.  198. 

The  constitution  of  the  Court  of  Appeal  has  been  ^^t  4, 1875, 
amended  by   the  following  sections  of  The  Appellate  seotrifi,  1876. 

Jurisdiction  Act,  1876  :—  Amendment 

Section  15,  Act  1876.— '*  Whereas  it  is  expedient  to  ^^^0^'"°* 
amettd  the  constitution  of  Her  Majesty's  Court  of  Appeal  Judicature 
in  manner   hereinafter  mentioned :   Be  it  enacted  that  tion^to  Hcr^' 
there  shall  be  repealed  so  much  of  the  4th  section  of  Majesty's 
"The  8u]Keme  Court  of  Judicature  Act,  1875,"  as  pro-  Appeal! 
rides  that  the  ordinary  Judges  of  Her  Majesty's  Court 
of  Appeal  (in  this  Act  referred  to  as  ^'  the  Court  of 
Appeal  ^  shall  not  exceed  three  at  any  one  time. 

"*  In  addition  to  the  number  of  ordinary  Judges  of  the 
Court  of  Appeal  authorized  to  be  appointed  by  "The 
Supreme  Court  of  Judicature  Act,  1876,"  Her  Majesty 
may  appoint  three  additional  ordinary  Judges  of  that 
Court. 

^The  first  three  appointments  of  additional  Judges 
onder  this  Act  shall  be  made  by  such  transfer  to  the 
Court  of  Appeal  as  is  in  this  section  mentioned  of  three 
Judges  of  the  High  Court  of  Justice,  and  the  vacancies 
80  ereated  in  the  High  Court  of  Justice  shall  not  be  filled 
up,  except  in  the  eyent  and  to  the  extent  hereinafter 
mentioned^ 

'  Her  Majesty  may  by  writing,  under  her  Sign  Manual, 
either  before  or  after  the  commencement  of  this  Act,  but 
90  as  not  to  take  effect  until  the  commencement  thereof, 
transfer  to  the  Court  of  Appeal  from  the  following  divi- 
sioBs  of  the  High  Court  of  Justice,  that  is  to  say,  the 
Queen's  Bench  Division,  the  Common  Pleas  Division,  and 
tlie  Exchequer  Division,  such  of  the  Judges  of  the  said 
diririons,  not  exceeding  three  in  number,  as  to  Her 
Xaj^ty  may  seem  meet,  each  of  whom  shall  have  been  a 
Judge  of  any  one  or  more  of  such  divisions  for  not  less 
than  two  years  previously  to  his  appointment,  and  shall 
not  be  an  ea;  oficio  Judge  of  the  Court  of  Appeal,  and 
eiery  Judge  so  transferred  shall  be  deemed  an  additional 
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Act  1878, i.e.  ordinary  Judge  of  the  Court  of  Appeal  in  the  same 
Act  1875, 8. 4.  manner  as  if  he  had  been  appointed  such  Judge  by  letters 
Act  1876, 1. 15.  patent.   No  Judge  shall  be  so  transferred  without  his  own 

consent. 

"  Every  additional  ordinary  Judge  of  the  said  Court  of 
Appeal  appointed  in  pursuance  of  this  Act  shall  be  sub- 
ject to  the  provisions  of  sections  29  and  37  of  "  The 
Supreme  Court  of  Judicature  Act,  1873,"  and  shall  be 
under  an  obligation  to  go  circuits  and  to  act  as  coxomis- 
sioner  under  commissions  of  assize  or  other  commissions 
authorized  to  be  issued  in  pursuance  of  the  said  Act,  in 
the  scone  manner  in  all  respects  as  if  he  were  a  Judge  of 
the  High  Court  of  Justice. 
Sect.  15, 1876,  "  There  shall  be  paid  to  every  additional  ordinary  Judge 
appointed  in  pursuance  of  this  Act,  in  addition  to  the 
salary  which  he  would  otherwise  receive  as  an  ordinary 
Judge  of  the  Court  of  Appeal,  such  sum  on  account  of 
his  expenses  on  circuit  or  under  such  commission  as 
aforesaid  as  may  be  approved  by  the  Treasury  upon  the 
recommendation  of  the  Lord  Chancellor. 

"  Each  of  the  Judges  of  the  High  Court  of  Justice  who 
is  in  pursuance  of  this  Act  transferred  to  the  Court  of 
Appeal,  by  writing  under  the  Sign  Manual  of  Her 
Majesty,  shall  retain  such  officers  as  are  attached  to  his 
person  as  such  Judge,  and  are  appointed  and  removable 
by  him  at  his  pleasure,  in  pursuance  of  "  The  Supreme 
Court  of  Judicature  Act,  1873,"  and  the  officers  so 
attached  shall  have  the  same  rank,  and  hold  their  offices 
by  the  same  tenure,  and  upon  the  same  terms  and  con- 
ditions, and  receive  the  same  salaries,  and  if  entitled  to 
pensions  be  entitled  to  the  same  pensions,  and  shall,  as 
nearly  as  may  be,  perform  the  same  duties  as  if  the 
Judges  to  whom  they  are  attached  had  not  been  trans- 
ferred to  the  Court  of  Appeal. 

''  Subject  as  aforesaid,  the  provisions  of  the  Supreme 
Court  of  Judicature  Acts,  1873  and  1875,  for  the  time 
being  in  force  in  relation  to  the  appointment  of  ordinary 
Judges  of  Her  Majesty's  Court  of  Appeal,  and  to  their 
tenure  of  office,  and  to  their  precedence,  and  to  their 
salaries  and  pensions,  and^  to  the  officers  to  be  attached 
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to  such  Judges,  and    all  other  provisions  relating   to  Act  1878^  s.  B. 
such   ordinary  Judges,   shall    apply   to  the    additional  Act  1876,  b.  4. 
Qtdinary  Judges  appointed  in  pursuance  of  this  section  ^^jl^JSlig 
in  the  same  manner  as  they  apply  to  the  other  ordinary 
Judges  of  the  said  Court. 

''For  the  purpose  of  a  transfer  to  the  Court  of  Appeal 
imder  this  section,  service  as  a  Judge  in  a  Court  whose 
JQTisdicticm  is  transferred  to  the  High  Court  shall  be 
deemed  to  have  been  service  as  a  Judge  in  any  one  or 
more  of  such  divisions  of  the  High  Court  as  are  in  this  Beet  16, 1876, 
section  in  that  behalf  mentioned ;  and  for  the  purpose  of  ^'^**"'**^- 
the  pension  of  any  person  appointed  under  tMs  Act  an 
additional  ordinary  Judge  of  appeal,  service  in  the  High 
Coart  of  Justice,  or  in  any  Court  whose  jurisdiction  is 
transferred  to  the  High  Court  of  Justice  or  to  the  Court 
of  Appeal,  shall  be  deemed  to  have  been  service  in  the 
Court  of  Appeal." 

Section  16,  Act  1876.    "  Orders  for  constituting  and  Beet  16, 1876. 
holding  divisional  Courts  of  the  Court  of  Appeal,  and  for  ^i^tCj  to 
regulating  the  sittings  of  the  Court  of  Appeal,  and  of  the  conduct  of 
divisional  Courts  of  Appeal,  may  be  made,  and  when  made,  hTf  Majesty's 
in  like  manner  rescinded  or  altered,  by  the  President  of  Court  of 
the  Court  of  Appeal,  with  the  concurrence  of  the  ordinary  ^^^^  * 
Judges  of  the  Court  of  Appeal,  or  any  three  of  them ; 
and  80  much  of  section   17  of  "The  Supreme   Court 
of  Judicature    Act,   1875,"  as    relates  to  the    regula- 
tion of  any  matters  subject  to  be  regulated  by  orders 
cinder  this  section,  and  so  much  of  any  rules  of  Court  as 
may  be   inconsistent  with  any  order  made  under  this 
ieetion,  shall  be  repealed,  without  prejudice  nevertheless 
to  any  roles  of  Coart  made  in  pursuance  of  the  section  so 
repealed,  so  long  as  such  rules  of  Court  remain  unaffected 
by  orders  made  in  pursuance  of  this  section." 

Section  19,  Act  1876,    "  Where  a  Judge  of  the  High  Beet.  19, 1876. 
Coart  of  Justice  has  been  requested  to  attend  as  an  ^f^^^^^lf 
additional  Judge  at  the  sittings  of  the  Court  of  Appeal  High  Court  of 
under  section  4  of  « The  Supreme  Court  of  Judicature  i^^nT 
Act,  1873,"*    such  Judge  shall,  although  the  period  Appeal. 
Jtts  expired  daring  which  his  attendance  was  requested, 

♦  Error  for  1875. 
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AotlSTS, 
81.  7-10. 

Aet  187ft, 
Bs.  6-6. 


Beet.  7, 1878. 

Vacancies  by 
resignation  of 
Judges,  and 
effect  of 
vacancies 
generally. 


8eet8. 

Qaalifi  cations 
of  Judges. 
Not  required 
to  be  Ser- 
jeants-at-law. 


flecto.  9-10 
repealed. 
Beets.  6-6, 
1876,  nib- 
ttltnted. 

Beet.  6,  1876. 

Tenure  of 
office  of  Judges 
and  oaths  of 
office. 


Judges  not  to 
sit  in  House  of 
Commons. 


attend  the  sittings  of  the  Court  of  Appeal  for  the  purposo 
of  giving  judgment  or  otherwise  in  relation  to  any  caso 
which  may  have  been  heard  by  the  Court  of  Appeal 
during  his  attendance  on  the  Court  of  Appeal." 

Section  7, 1873.    "The  oflSce  of  any  Judge  of  the  said 
High  Court  of  Justice,  or  of  the  said  Court  of  Appeal, 
may  be  vacated  by  resignation  in  writing,  under  his  hand, 
addressed  to  the  Lord  Chancellor,  without  any  deed   of 
surrender;  and  the  office  of  any  Judge  of  the  said  High 
Court  shall  be  vacated  by  his  being  appointed  a  Judge 
of  the  said  Court  of  Appeal.  The  said  Courts  respectively 
shall  be  deemed  to  be  duly  constituted  during  and  not- 
withstanding any  vacancy  in  the  office  of  any  Judge  of 
either  of  such  Courts." 

Section  8.  "  Any  barrister  of  not  less  than  ten  years* 
standing  shall  be  qualified  to  be  appointed  a  Judge  of  the 
said  High  Court  of  Justice ;  and  any  person  who  if  this 
Act  had  not  passed  would  have  been  qualified  by  law 
to  be  appointed  a  Lord  Justice  of  the  Court  of  Appeal  in 
Chancery  (a),  or  has  been  a  Judge  of  the  High  Court  of 
Justice  of  not  less  than  one  year's  standing,  shall  be 
qualified  to  be  appointed  an  ordinary  Judge  of  the  said 
Court  of  Appeal:  Provided  that  no  person  appointed  a 
Judge  of  either  of  the  said  Courts  shall  henceforth  be 
required  to  take,  or  to  have  taken,  the  degree  of  Serjeant- 
at-Law." 

(a)  Any  barrister  of  fifteen  years'  standing  [see  14  <:&  15 
Via.  e.  83,  «.  1]. 

Sections  9  and  10  (Act  1873)  relating  to  tenure  of 
office  and  precedence  of  judges  were  repealed,  and  the 
undermentioned  sections  substituted : — 

Section  5,  Act  1875.  "  All  the  Judges  of  the  High  Court 
of  Justice,  and  of  the  Court  of  Appeal  respectively,  with 
the  exception  of  the  Lord  Chancellor,  shall  hold  their 
offices  as  such  Judges  respectively  during  good  behaviour, 
subject  to  a  power  of  removal  by  Her  Majesty,  on  an 
address  presented  to  Her  Majesty  by  both  Houses  oi 
Parliament.  No  Judge  of  either  of  the  said  Courts  shall 
be  capable  of  being  elected  to  or  of  sittiug  in  the  House 
of  Commons. 

<<  Every  person  appointed  after  the  passing  of  this  Act  to 
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be  Judge  of  either  of  the  said  CSourts  (other  than  the  Lord  A«tll7a,i.ll. 
GiMBeeHor),  when  he  liters  on  the  execution  of  his  office,  Aet  1876,  i.  6. 
dnll  take,  in  presence  of  the  Lord  Chancellor,  the  oath  of 
allegiance  and  judicial  oath*  as  defined  by  ^The  Promis* 
son  OathB  Act,  ISeS.**    The  oaths  to  be  taken  by  the 
Lord  Ciianoellor  shall  be  the  same  as  heretofore." 

Section  6,  Act  1875.  *"  The  Lord  ChanceUor  shall  be  BMt  6, 1875. 
Prefldent  of  the  Conrt  of  Appeal ;  the  other  ex^offido  j^^et'"'*'  ^"^ 
Judges  of  the  Court  of  Appeal  shall  rank  in  the  order  of 
their  present  respective  official  precedence.  The  ordinary 
Judges  of  the  Court  of  Appeal,  if  not  entitled  to  pre- 
eedeaoe  as  Peers  or  Privy  Oouncillors,  shall  rank  according 
to  the  priority  of  their  respective  appointments  as  sach 
Judges. 

''The  Judges  of  the  High  Court  who  are  not  also 
Judges  of  the  Court  of  Appeal  shall  rank  next  after 
tile  Judges  of  the  Court  of  Appeal,  and,  among  them- 
sdves  (subject  to  the  provisions  in  the  principal  Act  con- 
tained as  to  existing  Judges),  according  to  the  priority  of 
their  respective  appointments."  t 

Seetioa  11,  Act  1873,  must  be  read  with  s.  8,  Act  1875.  8ect  11, 1878. 
•  Every  existing  Judge,  who  is  by  this  Act  made  a  Judge  ^r^bliga^UoM 
of  the  High  Court  of  Justice  or  an  ordinary  Judge  of  the  o{  existing 

^^^^—  ^1     IM^^^^M^  11^  ■         ■    ^1.  ■■■■  ■  .  ■»■»  ■^—  ,,  ■■■■■■■I  ■■■ 

*  The  «at]i  of  allegisnce  and  judicial  oath  defined  by  The  Promissoiy  Oaths 
Act,  1S6S  [31  it  32  Vict,  c  721  are  as  follows  :-> 

Oath  of  Mltgiance, 
I  do  swear  that  I  will  be  faithful  and  bear  true 

aOc^iiaee  to  Her  Majesty  Queen  Victoria,  her  heirs  and  successors,  according 
to  law.    So  help  mc  God. 

Judicial  Oath, 

I  do  swear  that  I  will  well  and  truly  serve  our 

SwenagB  Lady  Qoeen  Victoria  in  the  office  of  and  I  will 

dd  ii{kt  to  all  manner  of  people  after  the  laws  and  usages  of  this  realm, 
viiiN»at  fear  ot  faronr,  affection  or  ill  will.     So  help  me  God. 

Iht  aadcBt  oath  of  office  of  the  Lord  Chancellor  consists  of  six  parts : — 

"  L  Thai  well  and  traly  he  shall  serre  our  Sovereign  Lord  the  King  and  his 

p^Q^le  in  ike  office  of  Chancellor.     2.  That  he  shall  do  right  to  all  manner 

if  peaplCp  poor  and  richt  after  the  laws  and  usages  of  the  realm.    3.  That  he 

Alii  truly  coDOsel  the  King*  and  his  counsel  he  shall  layne  [conceal]  and 

k^    4.  That  he  shall  not  know  nor  suffer  the  hurt  or  disheriting  of  the 

ia^  «r  ihat  the  ri^ta  of  the  Crown  be  decreased  by  any  means  as  far  as  he 

Bsy  let  it.    5«  If  ho  may  not  let  it,  he  shall  make  it  clearly  and  expressly  to 

W  to0VB  to  the  f^S  with  his  true  advice  and  counsel.    6.  And  that  he  shall 

^  aad  parehMam  thi»  King's  profit  in  all  that  he  reasonably  may,  as  God  him 

iWfe"— timphcll's  Chancellors,  vol.  i.  p.  22. 

/V«r  an^denee  of  J««ige«,  see  Appellate  Jurisdiction  Act,  1876,  s.  1,  p.  158. 
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SUPREME  COURT : 


\r.OOK  T. 


Aet  1873, 
n.  11-12. 


Sect.  11, 1878, 
oontiniied. 


Admiralty 
Judge. 

Sect.  18. 

Provisions  for 
extraordinary 
duties  of 
Judges  of 
former  Courts. 


t. 


Court  of  Appeal,  shall,  as  to  tenure  of  office,  rank,  title, 
salary,  pension,  patronage,  and  powers  of  appointment  or 
dismissal,  and  all  other  privileges  and  disqualifications, 
remain  in  the  same  condition  as  if  this  Act  had  not 
passed ;  and,  subject  to  the  change  effected  in  their  juris- 
diction and  duties  by  or  in  pursuance  of  the  proTisions  of 
this  Act,  each  of  the  said  existing  Judges  shall  be  capable 
of  performing  and  liable  to  perform  all  duties  which  he 
would  have  been  capable  of  performing  or  liable  to  per* 
form  in  pursuance  of  any  Act  of  Parliament,  law,  or 
custom  if  the  Act  had  not  passed.  No  Judge  appointed 
before  the  passing  of  the  Act  shall  be  required  to  act 
under  any  Commission  of  Assize,  Nisi  Prius,  Oyer  and 
Terminer,  or  Gaol  Delivery,  unless  he  was  so  liable  by 
usage  or  custom  at  the  commencement  of  this  Act. 

"  Service  as  a  Judge  in  the  High  Court  of  Justice,  or  in 
the  Court  of  Appeal,  shall,  in  the  case  of  an  existing 
Judge,  for  the  purpose  of  determining  the  length  of  service 
entitling  such  Judge  to  a  pension  on  his  retirement,  be 
deemed  to  be  a  continuation  of  his  service  in  the  Court 
of  which  he  is  a  Judge  at  the  time  of  the  commence- 
ment of  this  Act." 

Provision  is  made  by  section  8,  Act  1875,  in  relation  to 
the  Judge  of  the  Court  of  Admiralty. 

Section  12.  "  If,  in  any  case  not  expressly  provided  for 
by  this  Act,  a  liability  to  any  duty,  or  any  authority  or 
power,  not  incident  to  the  administration  of  justice  in 
any  Court,  whose  jurisdiction  is  transferred  by  this  Act  to 
the  High  Court  of  Justice,  shall  have  been  imposed  or 
conferred  by  any  statute,  law,  or  custom  upon  the  Judges 
or  any  Judge  of  any  of  such  Courts,  save  as  hereinafter 
mentioned,  every  Judge  of  the  said  High  Court  shall  be 
capable  of  performing  and  exercising,  and  shall  be  liable 
to  perform  and  empowered  to  exercise  every  such  duty, 
authority,  and  power,  in  the  same  manner  as  if  this  Act 
had  not  passed,  and  as  if  he  had  been  duly  appointed  the 
successor  of  a  Judge  liable  to  such  duty,  or  possessing 
such  authority  or  power,  before  the  passing  of  this  Act. 
Any  such  duty,  authority,  or  power,  imposed  or  con- 
ferred by  any  statute,  law,  or  custom,  in  any  such  case 
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MS  mfareatdd^  upon  the  Lord  Chancellor,  the  Lord  Chief  A«t  1878, 

Justice  ci  England,  the  Master  of  the  EoUs,  the  Lord   -l^I^' 

Chief  Justice  of  the  CtomiDon  Pleas,  or  the  Lord  Chief 
fiaroo^  fihall  continue  to  be  performed  and  exercised  by 
tfaeia  respectiTely,  and  by  their  respective  successors,  in 
the  nine  manner  as  if  this  Act  had  not  passed." 

Sectkm  13  related  to  the  salaries  of  the  Judges,  and  *•«*•  !*• 
proTided  tJiat  ••  no  salary  should  be  payable  to  any  addi-  ^twe  j^d 
tional  Judge  of  the  Court  of  Appeal,"  his  right  to  any    "" ''"  "  ^ 
pension  being  sared.      Such  proviso  is  repealed  by  s.  33 
Act  I87& 

Sectk>n8 14  and  15  relate  to  the  pensions  of  the  Judgef^,  Seet  14-15. 
ehaige  the  salaries  and  pensions  on  the  Consolidated  Fund,  P«n*»on»,  Ac 
and  provide  that  sucli  salaries  and  pensions  should  grow 
due  from  day  to  day,  but  should  be  payable  to  the  persons 
entitled  thereto,  or  to  their  executors  or  administrators,  on 
the  usual  quarterly  days  of  payment,  or  at  such  other 
periods  in  every  year  as  the  Treasury  might  determine. 


14  JURISDICTION  AND  LAW.  [book  i- 


I 


PAKT  n. 

Aet  187S,  8.J6.   JURISDICTION   AND  LaW— ThE    JUDICATURE    Act,   1873, 

8s.  16  TO  25  INCLUSIVE — The  Judicature  Act,  1875, 
(88.  2-7,  9, 10,  33 — "  The  Appellate  Jurisdiction 

Act,  1876,"  s.  24. 

• 

Sect.  16, 1878.  SECTION  16,  Act  1873,  amended  by  ss.  9  and  33,  Act 
Jurisdiction  1875.  "The  High  Court  of  Justice  shall  be  a  Superior 
of  Justice!"      Court  of  Record ;  and,  subject  as  in  this  Act  mentioned, 

there  shall  be  transferred  to  and  vested  in  the  said  High 
Court  of  Justice  the  jurisdiction  which,  at  the  commence* 
ment  of  this  Act^  was  vested  in,  or  capable  of  being 
exercised  by,  all  or  any  of  the  Courts  following,  (that  is 
to  say,) 

(1)  The  High  Court  of  Chancery,*  as  a  Common  Law 

Court  as  well  as  a  Court  of  Equity,  including 
the  jurisdiction  of  the  Master  of  the  Bolls,  as  a 
Judge  or  Master  of  the  Court  of  Chancery ,f  and 
any  jurisdiction  exercised  by  him  in  relation  to 
the  Court  of  Chancery  as  a  Common  Law  Court ; 

(2)  The  Court  of  Queen's  Bench ; 

(3)  The  Court  of  Common  Pleas  at  Westminster ; 

(4)  The  Court  of  Exchequer,  as  a  Court  of  Revenue, 

as  well  as  a  Common  Law  Court ; 

(5)  The  High  Court  of  Admiralty ; 

(6)  The  Court  of  Probate ; 

(7)  The  Court  for  Divorce  and  Matrimonial  Causes ; 
(9)  The  Court  of  Common  Pleas  at  Lancaster ; 

(10)  The  Court  of  Pleas  at  Durham  ; 

(11)  The  Courts  created  by  Commissions  of  Assize,  of 

Oyer  and  Terminer,  and  of  Gaol  Delivery,  or 
1  any  of  such  commissions : 

;  *  See  interpretation  clause,  s.  100,  Act  1873. 

\  ^  Inre  Morgan's  Patent,  24  W.  R.  245. 
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•The  jnrisdiction  by  this  Act  transferred  to  the  High  ^^1[^ 

Coart  of  Justice  shall  include  (subject  to  the  exceptions  — ! — 

heieinafler  oontained)  the  jurisdiction  which,  at  the  com- 
mencement of  this  Act,  was  vested  in,  or  capable  of  being 
exercised  by,  all  or  any  one  or  more  of  the  Judores  of  the 
add  Courts,  respectively,  sitting  in  Court  or  Cliambers, 
or  elsewhere,  when  acting  as  Judges  or  a  Judge,  in  pur- 
soanoe  of  any  statute,  law,  or  custom,  and  all  powers 
zivea  to  any  such  Court,  or  to  any  such  Judges  or  Judge, 
by  any  statute ;  and  also  all  ministerial  powers,  duties, 
and  authorities,  incident  to  any  and  every  part  of  the 
jurisdictions  so  transferred."  • 

Section  16  originally  included  (No.  8)  the  London  Court  of 
Baakraptcy.  The  reference  to  that  Court  was  repealed  by 
B.  33,  and  the  jurisdiction  of  the  London  Court  of  Bankruptcy 
vas  exprBBsly  saved  by  s.  9,  Act  1875. 

Section  17.  **  There  shall  not  be  transferred  to  or  vested  Beet.  17. 
m  the  said  High  Court  of  Justice  by  virtue  of  this  Act—    Jurisdiction 

,  not  trans- 

(1)  Any  appellate  jurisdiction  of  the  Court  of  Appeal  ferred  to  High 

in  CSiancery,  or  of  the  same  Court  sitting  as  a  ^"^" 
Court  of  Appeal  in  Bankruptcy ; 

(2)  Any  jurisdiction  of  the  Court  of  Appeal  in  Chan- 

cery of  the  County  Palatine  of  Lancaster ; 

(3)  Any  jurisdiction  usually  vested  in  the  Lord  Chan- 

cellor or  in  the  Lords  Justices*  of  Appeal  in 
Chancery,  or  either  of  them,  in  relation  to  the 
custody  of  the  persons  and  estates  of  idiots, 
lunatics,  and  persons  of  unsound  mind ; 

(4)  Any  jurisdiction  vested  in  the  Lord  Chancellor  in 

relation  to  grants  of  letters  patent,  or  the  issue 
of  commissions  or  other  writings,  to  be  passed 
under  the  Great  Seal  of  the  United  Kingdom ; 

(5)  Any  jurisdiction  exercised  by  the  Lord  Chancellor 

in  right  of  or  on  behalf  of  Her  Majesty  as  visitor 
o{  any  college,  or  of  any  charitable  or  other 
foundation ; 

(6)  Any  jurisdiction  of  the  Master  of  the  Rolls  in  rela- 

tion   to    records    in  London  or  elsewhere    in 
England." 

*  But  see  Act  of  1875,  s.  7,  p.  18  poaL 
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[bck>k  I. 


Register  of 

Patent 

Proprietors. 


Act  1878,8.18.       The  jurisdiction  to  bo  retained  by  the  Master  of  the  Kolls 
is  in  relation  to  records  of  which  the  custody  was  given   to 
him  by  The  Public  Records  Act  [1  &  2  Vict  c.  94].       The 
Register  of  Patent  Proprietors,  under  The  Patent  Law  Amend- 
ment Act,  1852  [15  and  16  Vict.  c.  83],  is  not  such  a  record. 
Although  before  The  Judicature  Act,  1873,  the  Master  of  the 
Rolls  had  sole  jurisdiction   in  Chancery  over  the  register, 
he  has  no  such  jurisdiction  now.     It  has  passed  &om  him  to 
the  High  Court  of  Justice  by  sect.  16,  sub-sect.  1,  of  the 
Act  1873. 

Notice  of  motion  to  have  an  entry  in  the  register  ex- 
punged under  the  15  and  16  Vict.  o.  83,  s,  38,  should  be  en- 
titled in  the  High  Court  of  Justice :  In  re  Morgan^a  Paientf 
24  W.  R.  245. 


860t.  18. 

Jurisdiction 
transferred  to 
Court  of 
Appeal. 


Section  18.  *'  The  Court  of  Appeal  established  by  this 
Act  shall  be  a  Superior  Court  of  Becord,  and  there  shall 
be  transferred  to  and  vested  in  such  Court  all  jurisdiction 
and  powers  of  the  Courts  following ;  (that  is  to  say,) 

(1)  All  jurisdiction  and  powers  of  the  Lord  Chancellor 

and  of  the  Court  of  Appeal  in  Chancery  in  the 
exercise  of  his  and  its  appellate  jurisdiction, 
and  of  the  same  Court  as  a  Court  of  Appeal  in 
Bankruptcy ; 

(2)  All  jurisdiction  and  powers  of  the  Court  of  Appeal 

in  Chancery  of  the  County  Palatine  of  Lancaster, 
and  all  jurisdiction  and  powers  of  the  Chancellor 
of  the  Duchy  and  County  Palatine  of  Lancaster 
when  sitting  alone  or  apart  from  the  Lords 
Justices  of  Appeal  in  Chancery  as  a  Judge  of 
re-hearing  or  appeal  from  decrees  or  orders  of 
the  Court  of  Chancery  of  the  County  Palatine 
of  Lancaster ; 

(3)  All  jurisdiction  and  powers  of  the  Court  of  the 

Lord  Warden  of  the  Stannaries  assisted  by  his 
assessors,  including  all  jurisdiction  and  powers 
of  the  said  Lord  Warden  when  sitting  in  his 
capacity  of  Judge ; 

(4)  All   jurisdiction    and    powers    of    the    Court    of 

Exchequer  Chamber ;  (see  Le  Blanch  v.  Renter's 
Telegram  Company,  Limited,  1  Ex.  D.  408.) 

(5)  All  jurisdiction  vested  in  or  capable  of  being  exer- 
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by  Her  Majesty  in  Council,  or  the  Judicial  Aet  itrs, 
Committee  of  Her  Majesty's  Privy  Connoil,  upon  —•  ^^^^ 
appeal  from  any  judgment  or  order  of  the  High 
Court  of  Admiralty,  or  from  any  order  in  Innacy 
made  by  the  Lord  Chancellor,  or  any  other 
person  having  jurisdiction  in  lunacy." 

The  Court  of  Appeal  has  no  jnrisdiction  to  hear  an  original  Origiiud  PMi- 
petition  :    In   re  Dunraven  Adore  dxd  and  Iron  Mining  Co.,  ^^^ 
24  W.  B.  37  ;  33  L.  T.  (N.  S.)  371 . 

Nor  to  order  an  affidavit  to  be  filed  notwithstanding  an  Filing  of  affi- 
irregularity  in  the  jurat.      Such  an  application  should   be  ^^^' 
made  to  one  of  the  Judges  of  the  High  Court :  Olover  v.  The 
Oreenbank  AOcdU  Co.,  W.  N.  1876,  p.  157. 

Section  19.  ''  The  said  Court  of  Appeal  shall  have  juris-  >Mt.  19. 
diction  and  power  to  hear  and  determine  appeals  from  ^PP>^>f»>in 
any  judgment  or  order,  save  as  hereinafter  mentioned, 
of  Her  Majesty's  High  Court  of  Justice,  or  of  any  Judges 
or  Judge  thereof,  subject  to  the  provisions  of  this  Act, 
and  to  such  rules  and  orders  of  Court  for  regulating 
the  terms  and  conditions  on  which  such  appeals  shall  be 
allowed,  as  may  be  made  pursuant  to  this  Act. 

'*  For  all  the  purposes  of  and  incidental  to  the  hearing 
and  determination  of  any  appeal  within  its  jurisdiction, 
and  the  amendment,  execution,  and  enforcement  of  any 
judgment  or  order  made  on  any  such  appeal,  and  for  the 
purpose  of  every  other  authority  expressly  given  to  the 
Court  of  Appeal  by  this  Act,  the  said  Court  of  Appeal 
shall  have  all  the  power,  authority,  and  jurisdiction  by 
this  Act  vested  in  the  High  Court  of  Justice." 

The  exoepticms  above  referred  to  would  appear  to  be  orown 
cases  reserved  (s.  47),  sundry  orders  specified  in  section  49, 
and  orders  made  in  chambers  (s.  50). 

Motions  for  new  trial  were  by  section  48  to  be  heard  by  fk 
divisional  Court,  but  that  section  was  repealed  by  the  Act  of 
1875,  and  new  trials  are  now  regulated  by  Orders  XXXIX. 
and  XL. 

Order  LVIIL  relates  exclusively  to  appeals.  Appeili. 

The  Judicature  Acts  give  no  appeal  from  an  order  made  by 
a  Judge  at  chambers  in  an  interpleader  summons  under  the  Interpleader 
power  given  him  by  section  14  of  The  Common  Law  Procedure  >v™o>oo«* 

0 
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[boor  I. 


Act  iwa,  1. 1ft 

Act  1876, 1.  7. 

Probate  causes. 


General  rule  of 
Court  of 
Appeal  as  to 
matters  in 
discretion  of 
Judge. 


Act  1860,  to  decide  Biimmarily  in  certain  cases :  Dodda   ▼. 
Shepherd,  1  Ex.  D.  75. 

When  a  cause  in  the  Probate  Division  has  been  he^rd. 
before  a  Judge  without  a  jury,  the  evidence  being  given  vivcL 
voce,  the  parties  may,  if  they  please,  apply  for  a  rehearing' 
under  Rule  60  of  the  Probate  Court  Orders  of  July  1862,  or 
they  may  without  doing  so  appeal  from  the  decision  of  the 
Judge  on  the  facts  as  well  as  the  law  to  the  Court  of  Appeal  : 
Sttgden  v.  Lord  St.  Leonards,  I  P.  D.  154. 

On  appeals  from  the  High  Court  on  matters  of  practice 
which  are  within  the  discretion  of  a  Judge,  the  Court  of 
Appeal  will  as  a  general  rule  refuse  to  interfere.    *'  The  Courfc 
of  Appeal  in  Chancery  has  laid  down  over  and  over  again. 
that  on  a  question  which  depends  on  the  discretion  of  the 
Judge  the  Court  of  Appeal  does  not  in  general  interfere  with, 
that  discretion.  Not  that  the  Court  of  Appeal  has  not  complete 
jurisdiction  over  such  cases,  or  that  the  decision  of  the  Court 
below  would  not  be  overruled  where  serious  injustice  would 
result  from  that  decision,  but  as  a  general  rule  the  Court  of 
Appeal  declines  to  interfere.    Now  that  there  is  an  appeal  to 
this  Court  from  a  common  law  division,  it  is  more  than  ever 
desirable  that  the  rule  should  be  adhered  to.     There  may  bo 
first  an  application  to  the  Master,  then  before  the  Judge  in 
chambers,  then  an  appeal  to  the  common  law  division,  and 
then  an  appeal  to  the  Court  of  Appeal.    And,  if  upon  every 
interlocutory  application  of  this  kind  all  these  appeals  were 
to  be  made,  actions  could  never  be  tried,  and  the  expense 
would  be  enormous  "  [per  Lord  Justice  James].     Qolding  v. 
Wharton  Salt  Works  Co.,  1  Q.  B.  D.  374 ;   followed  in  Watson 
v.  BodweU,  24  W.  K.  1009. 

Where  by  consent  of  both  parties  upon  a  question  of 
production  of  documents,  the  documents  in  question  are 
submitted  to  the  Judge,  his  decision  cannot  be  questioned  in 
a  Court  of  Appeal :  Bustros  v.  White,  1  Q.  B.  D.  423. 


geet.7, 1875.  The  Act  of  1875,  section  7,  provides  that:— *•  Any 
Jurisdiction  of  jurisdiction  usually  vested  in  the  Lords  Justices  of 
^"^^Iiicfif*"   Appeal  in  Chancery,  or  either  of  them,  in  relation  to 


CoDBeni. 


m  res] 
lunatics. 


the  persons  and  estates  of  idiots,  lunatics,  and  persons  of 
unsound  mind,  shall  be  exercised  by  such  Judge  or  Judges 
of  the  High  Court  of  Justice  or  Court  of  Appeal  as  may 
be  intrusted  by  the  Sign  Manual  of  Her  Majesty  or  her 
saccesBors  with  the  care  and  commitment  of  the  custody 
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of  sneh  persons  and  estates;  and  ail  enactments  refer*  Aetl878, 
ing*  to  the  Liords  Justices  as  so  intrusted  shall  be  con-  "*         ' 


atraed  as  if  sach  Judge  or  Judges  so  intrusted  had  been  Act  1875,  ■.7, 

umed  therein  instead  of  such  Lords  Justices :  Provided 

that  each  of  the  persons  who  may  at  the  commencement  of 

the  principal  Act  be  Lords  Justices  of  Appeal  in  Chancery 

shall,  during  soch  time  as  he  continues  to  be  a  Judge  of 

the  Court  of  Appeal,  and  is  intrusted  as  aforesaid,  retain 

the  jurisdiction  Tested  in  him  in  relation  to  such  persons 

and  estates  as  aforesaid." 

Sections  20  and  21,  Act  1873,  related  to  the  appellate  Seoti.  90, 21, 
juiBdictioo  of  the  House  of  Lords  and  of  the  Judicial  n^^aled.' 
Committee  of  the  Privy  CounciL    Section  2  of  the  Act  of  Appeals  to 
1875  suspended  the  operation  of  sections  20  and  21  until  Houm  of  Lords. 
the  1st  of  November,  1876,  and  provided  for  appeals  in 
the  meantime.     The   Appellate  Jurisdiction  Act^  1876, 
&24,  repealed  sections  20  and  21  and  also  so  much  of 
section  2  of  the  Act  1875  as  related  to  those  sections. 

See  as  to  Appeals  to  the  House  of  Lords,  Book  Y.  pogi. 

Section  22,  Act  1873.  "  From  and  after  the  commence-  B^t  88. 
mentof  this  Act  the  several  jurisdictions  which  by  this  Act  ^5in"busi- 
are  iTansferred  to  and  vested  in  the  said  High  Court  of  ness. 
Justice  and  the  said  Court  of  Appeal  respectively  shall 
cease  to  be  exercised,  except  by  the  said  High  Court  of 
Justice  and  the  said  Coart  of  Appeal  respectively,  as  pro- 
Tided  by  this  Act;  and  no  further  or  other  appointment  of 
any  Judge  to  any  Court  whose  jurisdiction  is  so  transferred 
shall  be  made  except  as  provided  by  this  Act:  Provided, 
that  in  all  causes,  matters,  and  proceedings  whatsoever 
which  shall  have  been  fully  heard,  and  in  which  judgment 
shall  not  have  been  given,  or  having  been  given  shall  not 
have  been  signed,  drawn  up,  passed,  entered,  or  otherwise 
pedeeted  at  the  time  appointed  for  the  commencement  of 
this  Aet^  such  judgment^  decree,  rule,  or  order  may  be  given 
or  made,  signed,  drawn  up,  passed,  entered,  or  perfected 
reflectively,  after  the  commencement  of  this  Act,  in  the 
aame  of  the  same  Court,  and  by  the  same  Judges  and 
offieen^  and  generally  in  the  same  manner  in  all  respects 
MS  if  this  Act  had  not  passed ;  and  the  same  shall  take 

c  2 
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Aetl878,i.S2.  effect,  to  all  intents  and  purposes,  as  if  the  same  had 

been  duly  perfected  before  the  commencement  of  this  Act : 
Transfer  of  "  And  every  judgment,  decree,  rule,  or  order  of   any 

pending  Court  whosc  jurisdiction  is  hereby  transferred  to  the  said 

High  Court  of  Justice  or  the  said  Court  of  Appeal,  which 
shall  have  been  duly  perfected  at  any  time  before  the 
commencement  of  this  Act,  may  be  executed  and  en* 
forced,  and,  if  necessary,  amended  or  discharged  by  the 
said  High  Court  of  Justice  and  the  said  Court  of  Appeal 
respectively,  in  the  same  manner  as  if  it  had  been  a 
judgment,  decree,  rule,  or  order  of  the  said  High  Court  or 
the  said  Court  of  Appeal ; 

^  And  all  causes,  matters,  and  proceedings  whatsoever, 
whether  civil  or  criminal,  which  shall  be  pending  in  any  of 
the  Courts  whose  jurisdiction  is  so  transferred  as  aforesaid 
at  the  commencement  of  this  Act,  shall  be  continued  and 
concluded,  as  follows  (that  is  to  say),  in  the  case  of  proceed- 
ings in  error  or  on  appeal,  or  of  proceedings  before  the 
Court  of  Appeal  in  Chancery,  in  and  before  Her  Majesty's 
Court  of  Appeal ;  and,  as  to  all  other  proceedings,  in  and 
before  Her  Majesty's  High  Court  of  Justice. 

•*  The  said  Courts  respectively  shall  have  the  same  juris- 
diction in  relation  to  all  such  causes,  matters,  and  pro- 
ceedings as  if  the  same  had  been  commenced  in  the  said 
High  Court  of  Justice,  and  continued  therein  (or  in  the 
said  Court  of  Appeal,  as  the  case  may  be)  down  to  the 
point  at  which  the  transfer  takes  place ;  and,  so  far  as 
relates  to  the  form  and  manner  of  procedure,  such  causes, 
matters,  and  proceedings,  or  any  of  them,  may  be  con- 
tinued and  concluded,  in  and  before  the  said  Courts 
respectively,  either  in  the  same  or  the  like  manner  as 
they  would  have  been  continued  and  concluded  in  the 
respective  Courts  from  which  they  shall  have  been  trans- 
ferred as  aforesaid,  or  according  to  the  ordinary  course  of 
the  said  High  Court  of  Justice  and  the  said  Court  of  Appeal 
respectively  (so  far  as  the  same  may  be  applicable  thereto), 
as  the  said  Courts  respectively  may  think  fit  to  direct"* 

*  The  foUowing  notices  were  issued  by  the  several  divisions  of  the  High 
Court: — 

« 

^^1>*°<*7'  Chancery  JDiviMon.— The  Master  of  the  Rolls  directs  that,  subject  to  any 
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Where  no  petition  of  appeal  from  a  deoiee  had  been  pre-  Aet  197S,  i. 
secited  before  the  Judicature  Acts  came  into  operation,  an  AppeaL 
i^ipeUant  must  proceed  nnder  the  new  practice :  Barilam  v. 
YaUt,  1  Ch.  B.  13. 

In  Garimg  ▼.  ILoyda  [1  Ch.  D.  81],  an  attachment,  for  want  AtUchment 
of  answer,  was  directed  to  be  issued  under  the  old  practice 
IB  a  pending  oanBO. 

In  oases  where  it  is  sought  to  enforce  an  order  perfected  at 


•pcod  ovder  which  maj  be  made  in  any  cause,  matter,  or  proceeding,  pending 
IB  Ui  Coart  on  the   1st  Norember,  1875,  the  following  course  of  procedure 
flail  be  adopted  : — 
That  all  eaoseai  matters,  and  proceedings,  except  causes  (not  being  short 
caaaes)  in  which  neither  notice  of  motion  for  a  decree  had  been  served 
ttor  replication  be«n  filed,   before  the  1st   of   November,   1875,   shall, 
so  &r  as  relates  to  the  form  and  manner  of  procedure,  be  continued  and 
caadadad  in  the  same  manner  as  they  would  have  been  in  the  High 
Coiut  of  Chancery. 
That  all  sach  pending  caxises  (not  being  short  causes)  in  which,  up  to  the 
1st  of  Norember,  1875,  no  notice  of  motion  for  a  decree  had  been  served 
«r  rcplieati(»  61ed,  shall  be  continued  in  the  same  manner  as  they  would 
have  been  continned  in  the  High  Court  of  Chancery  up  to  the  time  at 
which  such  notice  of  motion  or  replication  could  have  been  served  or 
filed,  a»d  shall  firom  that  period  be  continued  according  to  the  ordinary 
coarse  of  the  High  Court  of  Justice. 
That  any  party  to  a  pending  cause  may  apply  by  summons  at  chambers 
that  for  special  reasons  a  direction  may  be  given  for  continuing  such 
caoae  aeoording  to  the  ordinary  course  of  the  High  Court  of  Justice. 
Similar  aoticea  were  issued  by  the  Vice-Chancellors. 

Hi^  Cemrt  of  Justice. — ^Notice. — In  order  to  save  the  expense  and  incon-   Common  Law. 
▼eai^Mce  of  separate  applications  for  directions  as  to  the  form  and  manner  of 
(aoeedare  in  actions  commenced  before  the  1st  of  November  instant,  the  Judge 
Kttiaf  at  chambers  hereby  directs : — 

X^  That  where  no  declaiation  has  been  delivered,  the  action  shall  be  con- 
tiaoed  aocording  to  the  ordinary  course  of  the  High  Court  of  Justice,  as  if  it 
had  been  eoinmen<»d  in  that  Court. 

%,  That  in  all  other  cases  the  action  shall  be  continued  up  to  the  close  of 
the  pleadings  according  to  the  practice  of  the  Court  in  which  it  was  brought, 
sad  afterwards  according  to  the  provisions  of  the  Judicature  Acts,  subject, 
hawerer,  to  an  order  at  the  instance  of  either  party  to  proceed  at  any  stage 
acmrdiag  to  the  provisions  of  those  Acts. 

Judge's  Chambers.  By  Order. 


President  of  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High  probate. 
of  Justice  has  by  virtue  of  the  provisions  of  the  Supreme  Court  of 
Acts,  1873  and  1875,  direct^  that  all  causes,  matters,  and  pro- 
ceedings which  have  been  transferred  to  the  High  Court  from  the  Court  of 
F^ehate  shall  be  continued  and  concluded  in  the  High  Court  of  Justice  in  the 
HBc  manner  as  they  would  have  been  continued  and  concluded  in  the  Court 
ef  Phabate  unless  otherwise  ordered. 

Adtm-aUy  JHcitton. — Some  doubt  having  arisen  as  to  whether  cases  pending   Admiralty. 

sa  the  1st  Xovcmber  in  the  Admiralty  Division  of  the  High  Court  of  Justice 

an  to  be  conducted  according  to  the  old  or  new  practice,  Sir  R.  Phillimore  has 

ofdcrcd  that  all   cases  pending  on  the  1st  November  are  to  foe   conducted 

tKniing  to  the  old  practice,  subject  to  the  following  provision.     An  appli- 

dtjot  nuT  be  made   to  the  Court  by  any  party  to  a  case  pending  for  leave 

to  eaodwciit  according  to  the  new  instead  of  the  old  practice. 
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Attachment. 


Default  of  ap- 
pearance. 


Boot.  28. 
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exercise  of 
jurisdiction. 


the  time  the  Acts  came  into  operation^  the  new  practice 
applies :  In  re  a  Solicitor,  1  Gh.  D.  445. 

Applications  for  directions  of  the  Judge  nnder  this  section 
should  not  be  ex  parte :  Perkins  v.  Slater,  1  Ch.  D.  83. 

The  intention  of  the  general  direction  as  to  pending  causes 
was  that  in  all  those  cases  where  notice  of  motion  would  haire 
been  given  under  the  old  practice  issue  must  be  joined  ander 
the  new  practice  without  first  filing  affidavits,  unless  by  €X>q.- 
sent  [per  V.-C.  Hall] :  Attomey-Oeneral  v.  WtOshire,  1  Cli. 
D.  89. 

Where  attachment  for  want  of  answer  had  been  issued 
against  a  defendant  in  a  suit  pending  on  the  1st  of  November, 
1875,  and  the  Sheriff  reported  that  the  defendant  was  old  and 
paralysed,  and  that  he   could  not  execute  the  attachment 
without  danger  to  life,  the  Court  directed  that  the  suit  mi^ht 
be  continued  under  the  old  practice  so  as  to  enable  the  Bill 
to  be  taken  pro  confesso  under  Consolidated  Order  XXII., 
and  held  that  under  the  circumstances  the  actual  execution 
of  the  writ  of  attachment  might  be  dispensed  with :  CtMey  ^. 
Buttifant,  1  Ch.  D.  84. 

Where  a  defendant  in  a  suit  pending  on  the  1st  of  ^ 
November,  1875,  had  failed  to  enter  an  appearance  or  put  in 
an  answer,  it  was  held  that  the  cause  should  proceed  under 
the  new  practice,  and  the  Bill  be  treated  for  all  purposes  as 
the  plaintiff's  statement  of  claim,  so  that  the  plaintiff  might 
proceed  under  Order  XIII.  rule  9,  and  Order  XXEX.  role  10  ; 
Provident  Permanent  Building  Society  v.  GreenhiU,  1  Ch.  D. 
624. 

See  Bepablic  of  Costa  Biea  v.  Erlanger,  3  Ch.  D.  62,  as  to 
security  for  costs  in  a  suit  pending  on  the  1st  of  November, 
1875. 

Section  23.  "  The  jurisdiction  by  this  Act  transferred 
to  the  said  High  Court  of  Justice  and  the  said  Court  of 
Appeal  respectively  shall  be  exercised  (so  far  as  regards 
procedure  and  practice)  in  the  manner  provided  by  this 
Act,  or  by  such  rules  and  orders  of  Court  as  may  be 
made  pursuant  to  this  Act ;   and  where  no  special  pro- 
vision is  contained  in  this  Act,  or  in  any  such  rules 
or  orders  of  Court  with  reference  thereto,  it  shall  be 
exercised  as  nearly  as  may  be  in  the  same  manner  as 
the  same  might  have  been  exercised  by  the  respective 
Courts  from  which  such  jurisdiction   shall    have  been 
transferred,  or  by  any  of  such  Courts." 
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Section  24«  "In  every  cJTil  cause  or  matter  commenced  Aeti87S,i.94. 
in  the  High  Court  of  Justice,  law  and  equity  shall  be  g^^  ^ 
admrnistered  by  the  High  Court  of  Justice  and  the  Court  Law  and 
id  Appeal  respectively  according  to  the  rules  following : —  «qQ»<i7  ^  J» 

(1)  If  «ny  plaintiff  or  petitioner  claims  to  be  entitled  adminiitered. 
to  any  equitable  estate  or  right,  or  to  relief  upoQ  any 
eqmteble  ground  against  any  deed,  instrument,  or  con* 

tntij  or  against  any  right,  title,  or  claim  whatsoever 
aflKrted  by  any  defendant  or  respondent  in  such  cause  or 
matter,  or  to  any  relief  founded  upon  a  legal  right,  which 
ben^tofore  ooold  only  have  been  given  by  a  Court  of 
Bi^oitT,  the  said  Courts  respectively,  and  every  Judge 
thereof,  shall  give  to  such  plaintiff  or  petitioner  puch 
and  the  same  relief  as  ought  to  have  been  given  by  the 
Goort  of  Chancery  in  a  suit  or  proceeding  for  the  same 
or  the  like  parpoee  properly  instituted  before  the  passing 

of  this  Act. 

(2)  If    any    defendant  claims  to  be  entitled   to  any 

equitable  estate  or  right,  or  to  relief  upon  any  equitable 

gtound    against   any   deed,   instrument,  or  contract,  or 

against  any  right,  title,  or  claim  asserted  by  any  plaintiff 

or  petitioner  in  such  cause   or  matter,  or  alleges  any 

ground  of  equitable  defen(*e  to  any  claim  of  the  plaintiff 

or  petitioner  in  such  cause  or  matter,  the  said  Courts 

reitpectively,  and  every  Judge  thereof,  shall  give  to  every 

equitable   estate,  right,  or  ground  of  relief  so  claimed, 

and  to  every  equitable  defence  so  alleged,  such  and  the 

same  efiTect,  by  way  of  defence  against  the  claim   of 

such  plaintiff  or  petitioner,  as  the  Court  of  Chancery 

ought  to  have  given  if  the  same  or  the  like  matters 

had  been  relied  on  by  way  of  defence  in  any  suit  or 

proceeding  instituted  in  that  Court  for  the  same  or  the 

like  purpose  before  the  passing  of  tliis  Act. 

(3)  The  said  Courts  respectively,  and  every  Judge 
thereof,  shall  also  have  power  to  grant  to  any  defendant 
in  respect  of  any  equitable  estate  or  right,  or  any  other 
matter  of  equity,  and  also  in  respect  of  any  legal , estate, 
right,  or  title  claimed  or  asserted  by  him,  all  such 
lefie/ against  any  plaintiff  or  petitioner  as  such  defendant 
aball  hav^  properly  claimed  by  his  pleading,  and  as 
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Act  1878,  ■.fl4.  the   said    Courts  respectively,  or   any  Jadge   thereof. 
Law  and  equity  T^^g^^  ^a™  granted  in  any  suit  instituted  for  that  pur- 

^  ^  '^^^'     P^  ^y  *^®  ^^^  defendant  against  the  same  plamtiff  or 
rent^y    minw-  pg^jji^Q^Qy .  g^^^  ^jg^  j^jj  ^^^y^  ^^^f  relating  to  OF   Con- 
nected with  the  original  subject  of  the  cause  or  matter, 
and  in  like  manner  claimed  against  any  other  person, 
whether  already  a  party  to  the  same  cause  or  matter  or 
not,  who  shall  have  been   duly  served  with   notice    in 
writing  of  such  claim  pursuant  to  any  rule  of  Court  or 
any  order  of  the  Court,  as  might  properly  have  been 
granted  against  such   person  if  he  had  been  made  a 
defendant  to  a  cause   duly  instituted  by  the  same  de- 
fendant for  the  like  purpose;  and  every  person  served 
with  any  such  notice  shall  thenceforth  be  deemed  a  party 
to  such  cause  or  matter,  with  the  same  rights  in  respect  of 
his  defence  against  such  claim,  as  if  he  had  been  duly 
sued  in  the  ordinary  way  by  such  defendant. 

(4)  The  said  Courts  respectively,  and  every  Judge 
thereof,  shall  recognise  and  take  notice  of  all  equitable 
estates,  titles,  and  rights,  and  of  all  equitable  duties  and 
liabilities  appearing  incidentally  in  the  course  of  any 
cause  or  matter,  in  the  same  manner  in  which  the  Court 
of  Chancery  would  have  recognised  and  taken  notice  of 
the  same  in  any  suit  or  proceeding  duly  instituted  therein 
before  the  passing  of  this  Act. 

(6)  No  cause  or  proceeding  at  any  time  pending 
in  the  High  Court  of  Justice,  or  before  the  Court  of 
Appeal,  shall  be  restrained  by  prohibition  or  injunction ; 
but  every  matter  of  equity  on  which  an  injunction 
against  the  prosecution  of  any  such  cause  or  proceed- 
ing might  have  been  obtained,  if  this  Act  had  not 
passed,  either  unconditionally  or  on  any  terms  or  con- 
ditions, may  be  relied  on  by  way  of  defence  thereto : 
Provided  always,  that  nothing  in  this  Act  contained 
shall  disable  either  of  the  said  Courts  from  directing 
a  stay  of  proceedings  in  any  cause  or  matter  pending 
before  it  if  it  shall  think  fit ;  and  any  person,  whether  a 
party  or  not  to  any  such  cause  or  matter,  who  would  have 
been  entitled,  if  this  Act  had  not  passed,  to  apply  to  any 
Court  to  restrain  the  prosecution  thereof,  or  who  may  be 
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to  enfince,  by  attachment  or  otherwise,  any  judg-  A0ti87S,t.M.' 
meot,  deeree,  rale,  or  order,  contrary  to  which  all  or  any  uw  and  equity 
put  of  the  prooeedings  in  such  cause  or  matter  may  have  *«  ^  concur- 
been  taken,  shall  be  at  liberty  to  apply  to  the  said  Courts  ^^^    '"""*' 
re^KctiTely,  by  motion  in  a  summary  way,  for  a  stay  of 
proceedings  in  sach  cause  or  matter,  either  generally,  or  so 
hr  as  may  be  nece^ary  for  the  purposes  of  justice ;  and 
tiie  Co«ut  shall  thereupon  make  such  order  as  shall  be 


(6)  Subject  to  the  aforesaid  provisions  for  giving  effect 
to  equitable  rights  and  other  matters  of  equity  in  manner 
ilbf«aid,  and  to  the  other  express  provisions  of  this  Act, 
tbe  said  Courts  respectively,  and  every  Judge  thereof, 
sbtQ  recognise  and  give  effect  to  all  legal  claims  and 
dpinands,  and  all  estate,  titles,  rights,  duties,  obligations, 
sad  liabilities  existing  by  the  common  law  or  by  any 
eostam,  or  created  by  any  statute,  in  the  same  manner  as 
the  Bune  would  have  been  recognised  and  given  effect  to 
if  this  Act  had  not  passed  by  any  of  the  Courts  whose 
jurisdietioQ  is  hereby  transferred  to  the  said  High  Court 
of  Justice* 

(7)  The  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  in  the  exercise  of  the  jurisdiction 
Teeted  in  them  by  this  Act  in  every  cause  or  matter 
pending  before  them  respectively,  shall  have  power  to 
gtant,  and  shall  grant,  either  absolutely  or  on  such 
reaaooable  terms  and  conditions  as  to  them  shall  seem 
jut,  all  such  remedies  whatsoever  as  any  of  the  parties 
ihereto  may  appear  to  be  entitled  to  in  respect  of  any 
aod  every  legal  or  equitable  claim  properly  brought  for- 
«vd  by  them  respectively  in  such  cause  or  matter;  so 
that,  as  far  as  possible,  all  matters  so  in  controversy 
between  the  said  parties  respectively  may  be  completely 
and  finally  determined,  and  all  multiplicity  of  legal  pro- 
ceedings concerning  any  of  such  matters  avoided." 

See  Order  XVI.  rules  17, 18,  19 ;  Order  XIX.  rules  2,  3, 
an^  10;  and  Order  XXII.  roles  5  to  10. 

The  1st  and  2nd  sub-sections  extend  the  provisions  of  The 
Cmmcm  Law  Procedure  Act,  1854,  which  by  section  83 
enabled  the  defendant  or  plaintiff  in  replevin  in  any  cause  in 
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Law  and  equity 
to  be  concur- 
rently adminis- 
tered. 


Coanter-claim. 


AetlS78,i.84.  ^^7  of  the  Superior  Courts  of  Common  Law  at  Weetminster 

in  which,  if  judgment  were  obtained,  he  would  be  entitled  to 
relief  against  such  judgment  on  equitable  grounds  to  plead 
the  facts  which  entitle  him  to  such  relief  by  way  of  defence. 
It  was  laid  down  as  a  general  rule  in  construing  this  section 
that  it  was  only  in  cases  where  a  perpetual  injunction  would 
be  granted  that  an  equitable  defence  could  be  sustained.  In 
Allen  V.  Walker  [L.  K.  5  Ex.  187,  at  p.  191],  Baron  Martin, 
after  referring  to  the  above-mentioned  rule,  said,  *'  generally 
speaking,  it  is  a  true  test,  but  the  statute  (Common  Law 
Procedure  Act,  1864,  e.  83)  which  gives  the  defence  '  npon 
equitable  grounds'  says  nothing  of  perpetual  injunction. 
The  test  given  by  it  is  that  the  Court  of  Equity  would  give 
relief  against  the  judgment  on  equitable  grounds.**  The  Court 
of  Exchequer  in  that  case  allowed  equitable  pleas  on  the 
ground  that  a  Court  of  Equity  would  have  granted  an  in- 
junction for  the  protection  of  property. 

The  following  cases  have  been  decided  on  section  24  : — 
Sub-section  2. 

Where  the  defendant  in  an  action  in  one  of  the  divisions 
of  the  High  Court  of  Justice  other  than  the  Chancery 
Division  relies  on  an  equity  to  have  a  deed  set  aside  as  part 
of  his  defence,  the  division  in  which  the  action  is  may  give 
effect  to  the  equity  so  far  as  is  incidental  to  the  purposes  of 
the  defence.  It  is  not  essential  to  a  good  counter-claim, 
that  it  should  show  a  claim  to  an  amount  equalling  the 
plaintiff's  claim :  Mostyn  v.  The  West  Mostyn  Coal  and  Iron  Co. 
Limited,  1  C.  P.  D.  145. 

To  an  action  by  an  administrator  for  the  balance  of  an 
intestate's  banking  account  at  the  time  of  his  death,  the 
defendants,  in  their  statement  of  defence,  sought  to  avail 
themselves,  either  by  way  of  set-off  or  counter-claim,  of  a  debt 
due  to  them  from  the  intestate  as  one  of  the  several  makers 
of  a  promissory  note  which  did  not  become  due  until  after 
the  intestates  death.  Keply:  That  before  action  an  order 
was  made  in  an  administration  suit  in  the  Chancery  Division 
to  take  an  account  of  the  debts  and  liabilities  affecting  the 
personal  estate  of  the  deceased,  of  which  the  defendants 
before  action  had  notice,  and  that  under  s.  14  of  23  &  24  Vict, 
o.  38,  equity  would  restrain  any  proceedings  on  the  note  until 
the  account  had  been  taken.  On  demurrer  to  this  reply, 
it  was  held,  on  the  authority  of  Bees  v.  Waits  [11  Ex.  410],  that 
the  claim  in  respect  of  the  promissory  note  could  not  be 
relied  on  as  a  setroff,  and  that  in  accordance  with  the  practice 
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in  eqmfjthd  defendants  mxiBt,  tinder  the  oircnmstances,  be  A0tl87S,i.M. 
rvtniaed  from  settmg  it  up  by  "way  of  eonnter-elaim  and  be 
left  to  prore  for  it  in  the  administration  suit :  NeweU  t.  The 
Katitmal  Pronrndal  B<Mnk  of  England,  1  0.  P.  D.  496. 

Upon  a  proper  case  for  opening  signed  accounts  made  by  a  Law  and  equity 
airt^igor  hj  his  answer  and  evidence  in  a  foreclosure  suit  in  *®  ^  ^'ISm'*^' 
isne  befi>re  November  1875,  tbe  Court  has  power,  under  the  tered. 
fthoTe  section,  to  entertain   an  equitable  defence  in  the  same  Opening 
Bumer  as  if  a  cross  bill,  or,  under  the  new  procedure,  a  «<^ants. 
i.vanteT-claim,  had  been  filed  for  the  purpose.    The  form  of 
diA  ioeoant  directed  in  snob  a  case  is  giyen  in  Eyre  v.  Hughes, 
2  Ch-  B,  148. 

The  limitation  of  shipowners'  liability  by  section  64  of  The  Limitation  of 
Mtrdaat  Shipping   Act,    1862,   is  a  ground   of   equitable  J^JJ^JJ"*"' 
deSeikoe  within  tbe   meaning  of   The  Judicature   Act,  1873, 
tect,  21,  Bob-aect.  2,  and  not  a  mere  plea  to  damage.      It  is 

'pP'per  and  necessary,  tberefore,  to  claim  relief  under  the 

netioa  in  the  statement  of  defence :  Wahlberg  v.  Young,  24 

V.  B.  S47. 

Where  the  plaintiffs  and  defendants  allege  that  a  suit  is  Thiid  party. 
oocadoned  by  the  conduct  of  a  third  party,  the  Court  will 
pTe  leave  tkat  he  may  be  served  with  notice  of  the  suit,  so 
as  to  enable  the  Court  to  grant  relief  against  him :  Treleven 
T.  Brof,  1  Ch.  D.  176. 

^  here  a  question  arises  as  to  the  rights  of  mortgagees  and  Connter- 
rah-mortgagees,  who  are  co-defendants,  the  proper  course  to  ^^*f'  t    . 
pursue  ia  to  raise  it  by  counter-claim,  and  to  deliver  it  to  the 
co-defendants.     In  sub-section  3,  *' notice"  is  applicable   to 
dmd  partis  and  not  to  co-defendants :  Shephard  v.  Beane, 
2  Ch.  D.  223. 

A  defendant  must  not  bring  a  third  party  before  the  Court  SpeclBc  relief. 
as  defendant  to  a  counter-claim  against  tbe  plaintiff,  unless 
the  relief  to  be  obtained  against  him  relates  specifically  to 
or  im  coEunected  with  the  subject-matter  of  the  action :  Pcut'- 
ni  T.  SeoU,  2  Ch.  D.  736. 

A  counter-claim  cannot  be   set  up  which  does  not  seek 
iriief  against  the  plaintiff :  TTam^r  v.  Twining,  24  W.  B.  536. 

See  also  ^fre  v.  Hughes,  2  Clu  D.  148,  and    Wahlberg  v. 
Tamg,  24  W.  B.  847 ;  noted  supra,  on  sub-section  2. 
SAsedion  5. 

A  petition  for  winding  up  a  company  having  been  preferred  Stay  of  pro- 
to  the  Chancery  Division  before  tbe  Master  of  the  Rolls,  an  ^'^^p- 
Mffhctktian  was  made  to  the  Common  Pleas  Division  to  stay  ^  "^' 


28 


JURISDICTION  AND  LAW, 


[book  1. 


Aotl87S,i.M. 

Law  and  equity 
to  be  concar- 
rentlj  adminis- 
tered. 


Stay  of  pro- 
ceedings. 
Winding  up. 


Chancexy  Diri- 
sion,  proper 
Court  for 
winding-up 
proceedings. 


EquiUble 
defence. 


prooeedings  in  an  action  of  ejectment  pending  in  that  division 
against  the  company.  The  Court  refused  the  application,  being 
of  opinion  that  it  might  more  conTeniently  be  made  to  the 
Master  of  the  Bolls :  Kingchurch  y.  TJte  People^ s  Chrden  Co. 
Limited,  1  G.  P.  D.  45.  See  also  In  re  J%e  People's  Garden 
Co,,  1  Ch.  D.  44. 

And  an  action  having  been  brought  in  the  Court  of  Qneen's 
Bench  against  a  company  which  was  being  voluntarily  wound 
up,  a  Court  of  the  Queen's  Bench  Division  ordered  the  pro* 
ceedings  to  be  stayed  under  The  Companies  Act,  1862,  ss.  85, 
138,  and  The  Judicature  Act,  1873,  s.  24,  sub-s.  5 :  Walher  v. 
The  Banagher  Distillery  Co.  Limited,  1  Q.  B.  D.  129. 

In  Needham  v.  Bivere'  Protection  and  Manure  Co,[l  Oh.  D. 
253],  Vioe-Chancellor  Malins  decided  that,  the  jurisdiction  of 
the  Court  of  Chancery  in  winding-up  matters  not  being  taken 
away  by  the  Judicature  Acts,  the  Chancery  Division  of  the 
High  Court  of  Justice  is  the  proper  division  in  which  all 
matters  relating  to  winding-up  business  should  be  brought, 
and  that  this  applies  to  the  stay  of  actions  in  any  other 
division  of  the  Court,  and  that  the  same  principle  applies  where 
a  company  is  being  wound  up  voluntarily;  and  he  made 
an  order  staying  an  action  brought  in  the  Common  Fleas 
Division  against  a  company  which  was  being  wound  np 
voluntarily.  See  also  In  re  Stapleford  Colliery  Co.,  24  W. 
B.  173. 

See  now  Order  LI.  rule  2a  (Bules  of  Jnne  1876,  No.  18), 
which  provides  that  ^*  when  an  order  has  been  made  by  any 
Judge  of  the  Chancery  Division,  for  the  winding-up  of  any 
company  under  The  Companies  Acts,  1862  and  1867,  or  for 
the  administration  of  the  assets  of  any  testator  or  intestate, 
the  Judge  in  whose  Court  such  winding-up  or  administration 
shall  be  pending,  shall  have  power,  withont  any  further 
consent,  to  order  the  transfer  to  such  Judge  of  any  action 
pending  in  any  other  division  bronght  or  continued  by  or 
against  such  company,  or  by  or  against  the  executors  or 
administrators  of  the  testator  or  intestate  whose  assets  are 
being  so  administered,  as  the  case  may  be." 

A  defendant  in  an  action  at  law  having  an  equitable 
defence  should  obtain  from  the  Judge  of  the  Common  Law 
Division  leave  to  plead  that  defence,  and  cannot  obtain  from 
a  Judge  of  the  Chancery  Division  a  direction  to  stay  pro- 
ceedings in  the  Common  Law  Division,  and  this  rule  pre- 
vails whether  the'action  at  law  was  commenced  before  or  idter 
the  commencement  of  the  Judicature  Acts.    An  action  pend- 
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in^  in  one  division  will  not  be  stayed  bj  another  division  or  Aotl878,t.9i. 

Jadge  unless  the  defence  is  on  ground  unconnected  with  the  £^^7and 

cause  of  action :  OartmU  v.  Fatoow,  1  Ch.  D.  155.  equity  to  be 

The  jurisdiction  of  the  Court  of  Bankruptcy  to  restrain  concnrrently 

ftdiDiiuttefed 

suits  in  other  Courts  by  injunction  is  untouched  by  sub- 
section 5,  and  remains  as  before  the  passing  of  the  Act :  Ex 
parte  JHUon,  In  re  Woods,  1  Ch.  D.  557. 

The  Chancery  Division  has  no  power  to  continue  an  in-  Ko  injunctions 
jtinction  granted  before  the  commencement  of  the  Judicature  ^  "^7  actions. 
Acts  to  stay  proceedings  in  an  action. 

In  a  suit  instituted  for  rescinding  an  agreement  and  for 
an  injunction  to  restrain  an  action,  the  plaintiff  moved  for  an 
injunction,  and  the  defendant  gave  an  undertaking.  The 
motion  was  reneired  after  the  commencement  of  the  Acts,  and 
ordered  to  stand  over  till  trial.  The  cause  coming  on  for 
trial,  Yice-Chancellor  Bacon,  having  regard  to  sub-section  5, 
directed  the  cause  to  stand  over  to  await  the  result  of  trial  of 
action,  with  liberty  to  the  plaintiff  to  apply  as  he  might  be 
advised,  and  intimated  that,  if  the  Common  Law  Division 
should  direct  a  transfer  to  the  Chancery  Division,  he  should 
not  object  to  try  the  action :  Edwards  v.  NchU,  24  W.  B.  390. 

On  a  motion  to  stay  proceedings  in  a  suit  to  administer  Trnst  Deeds, 
the  trusts  of  a  creditor's  deeds,  on  the  ground  that  the  Court 
of  Bankruptcy  had  complete  jurisdiction,  V.-C.  Malins  held 
that  the  High  Court  had  a  concurrent  jurisdiction  with  the 
Bankruptcy  Court,  and  under  the  circumstancee  of  the  case 
refused  to  stay  the  proceedings :  Jenney  v.  BM,  2  Ch.  D.  547. 
Svb-^ecHon  7. 

Upon  the  true  construction  of  the  2  Geo.  IL  c.  22,  s.  13,  Set-off. 
and  9  Qeo.  lY.  a  14,  s.  5,  a  set-off  cannot  be  maintained  of  a 
debt  contracted  by  the  plaintiff  during  in&ncy,  and  not 
ratified  by  him  in  writing  after  full  age :  Bawley  v.  Bawley, 
1  Q.  B.  D.  460. 

Upon  motion  for  transfer  to  the  Probate  Division  of  an  Receiver  pen- 
action  commenced  in  the  Chancery  Division  for  the  appoint-  *****  ^•*** 
ment  of  a  receiver  of  rents  and  profits  of  real  and  personal 
estate,  pending  proceedings  in  the  Probate  Division,  to  deter- 
mine the  validi^  of  a  will,  the  Master  of  the  Bolls  made  the 
order  for  the  transfer,  as  one  of  the  evils  which  the  Judicature 
Act  was  intended  to  meet  was  that  of  multiplicity  of  plead* 
ings:  Barr  v.  Barr,  W.  N.  1876,  p.  44. 

Any  information  which  before  the  passing  of  the  Judicature  Discovery  hj 
Acts  could  have  been  obtained  in  equity  by  filing  a  bill  of  5*""^*^**^ 
discovery  can  now  be  obtained  by  interrogatories  in  any  cause 
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Aet  1878, 1.2ft.  before  the  High  Court  of  Justice,  although  the  oause  may 
haye  been  entered  for  trial  before  the  Judicature  Acts  came 
into  operation :  Bamsden  v.  Brearley,  33  L.  T.  (N.  S.)  322. 

Actions  were  stayed,  on  the  ground  of  their  being  frivolous 
and  vexatious,  in  the  cases  of  Castro  v.  Murray,  L.  R.  10 
Ex.  213 ;  and  Datohins  v.  Prince  Edward  of  Saxe-Weinuur^ 
1  Q.  B.  D.  499. 

Section  25  of  the  principal  Act,  after  reciting  as 
follows,  "And  whereas  it  is  expedient  to  take  occamon  of 
the  union  of  the  several  Courts  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court  of  Justice  to 
amend  and  declare  the  law  to  be  hereafter  adminis- 
tered in  England  as  to  the  matters  next  hereinafter 
mentioned :  fie  it  enacted  as  follows,"  declared  rules  of 
law  as  to — 

(1)  Administration  of  assets  of  insolvent  estates ; 

(2)  Express  trust ; 

(3)  Equitable  waste ; 

(4)  Merger; 

(5)  Suits  for  possession  of  land,  &c.  by  mortgagors ; 

(6)  Assignment  of  debts  and  choses  in  action ; 

(7)  Stipulations  not  of  the  essence  of  contracts ; 

(8)  Injunctions  and  receivers ; 

(9)  Damages  by  collision  at  sea ; 

(10)  Infants; 

(11)  Cases  of  conflict  not  enumerated. 

This  section  was  amended  by  the  Act  of  1875  (s.  10),  which 
repealed  and  re-enacted,  with  additions,*  sub-section  1,  and 
made  a  formal  amendment  in  sub-section  7. 


Amendments. 


I, — ^EULE  OF  LAW  AS  TO  ADHINISTBATION  OP  ASSETS  OF 

INSOLVENT  ESTATES. 

Bub-iect.  1,  Section  10  of  Act  1875  substituted  for  sulhsectum  1. 

SSot.  10, 1876,       "  ^  *^®  administration  by  the  Court  of  the  assets  of 
•ttbrtlttttad,      any  person  who  may  die  after  the  commencement  of  this 

♦  Sub-section  1  u  it  originally  stood  related  to  the  administration  by  the 
Court  of  the  insolrent  estate  of  any  deceased  person.  The  re-enacting  clause 
in  effect  extended  the  provisions  of  this  sub-section  to  the  administration  of 
estates  of  insolvent  joint-stock  companies.  And  consequently  the  rale  in 
KeUocks'  Case  [L.  R.  3  Ch.  769]  does  not  apply  to  the  administration  of  the 
assets  of  any  company  the  winding-up  of  which  commenced  after  the  Ist 
November,  1875. 
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Act,  and  whose  estate  may  prove  to  be  insnifficient  for  the  Aetl873,t.26, 
pftTment  in  fall  of  his  debts  and  liabilities,  and  in  the  fa^^egt.1. 
vinding-np  of  any  conapany  under  "The  Companies  Acts,  Admini»tra- 
16^2  and  1867/'  whose  assets  may  prove  to  be  insufficient  ofTnToi^t* 
for  the  payment  of  its  debts  and  liabilities  and  the  costs  estates  of 
of  winding-up,  the  same  rules  shall  prevail  and  be  ob-  l^a  aimpaniea 
serred  as  to  the   respective  rights  of  secured  and  unse-  «  coftrse  of 
cared  creditors^  and  as    to  debts  and  liabilities  provable,  '"'*^**^''*P' 
and  as  to   the    valnation  of  annuities  and  fatnre  and 
CDiitiDgent  liabilities  respectively,  as  may  be  in  force  for 
Use  time   being   tuider  the  law  of  bankruptcy  with  re- 
spect to  the  estates  of  persons  adjudged  bankrupt;  and 
&Il  persons  who   in  any  such  case  wonld  be  entitled  to 
prove  for  and  receive  dividends  out  of  the  estate  of  any 
9Qch  deceased  person,  or  out  of  the  assets  of  any  such 
company,  may  come  in  under  the  decree  or  order  for  the 
administratian  of  snch  estate,  or  under  the  winding-up  of 
sneh  company,  and  make  such  claims  against  the  same  as 
they  may  respectively  be  entitled  to  by  virtue  of  this 
Act' 

HieproTinons  of  section  10  are  not  retro8X>ective,  and  do  not  Proyisions  not 
apply  to  the  case  of  a  winding-up  before  the  commencement  retrospective. 
flfthe  Actof  1B75. 

Wli^e  an  order  for  winding-up  a  company  had  been  made, 
the  insufficiency  of  the  assets  ascertained,  and  a  creditor 
WiMh>g  secarities  had  made  hia  claim,  which  had  been  ad- 
Bitted  before  Novemher  1875,  it  was  held  that  section  10  of  Proof  bj  ere- 
tae  Act  of  1875  did  not  apply,  and  that  the  creditor  was  <iitors. 
entitled  to  prove  for  the  full  amount  of  his  debt  without 
deducting  the  value  of  the  securities :  In  re  Phcenix  Beuemer 
SUtL  Co.  Limited,  33  L.  T.  (N.  S.)  403. 

And  where  a  supervision  order  had  been  made  before  the 
ecmBiencement  of  the  Act,  it  was  held  that  secured  creditors, 
ahlknigii  their  claims  had  not  been  ascertained  or  admitted, 
WBva  entitled  to  prove  for  the  full  amount  of  their  debts, 
vithoat  deducting  the  value  of  their  securities :  In  re  Joseph 
&efte  ^  Co,  Limiied,  1  Ch.  D.  48. 

In  the  winding-up  of  a  company,  secured  creditors,  whose  EiecUon  hj 
pootion  is  by  the  above  section  assimilated  to  the  position  of  secured  ere- 
seeared  croditons  in  bankruptcy,  are  not  bound  to  make  the  ^**'""  * 
election  reqaired  in  bankruptcy  until  the  time  arrives  for 
tkjffDof  of  debts.     They  are  therefore  entitled  to  appear  on 
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the  hearing  of  the  winding-up  petition  without  election  r 
re  Carmarthen  Anthracite  Coal  and  Iron  Co.^  24  W.  B.  109. 

See  also  as  to  the  application  of  the  rule  in  administration, 
suits,  MaUhew8  v.  MaUihem,  34  L.  T.  (N.  S.)  718. 

As  to  the  respective  Bights  of  Secured  and  Unsecured  Ore* 
di^ors.— Under  the  Bankruptcy  Act,  1869  [32  &  33  Vict. 
c.  71]  :— 

[S.  16,  sub-sect.  5.]  A  "  secured  creditor  "  means  any 
creditor  holding  any  mortgage,  charge,  or  lien  on  tlie 
bankrupt's  estate,  or  any  part  thereof,  as  security  for  a 
debt  due  to  him.  See  Ex  parte  Qreenway^  L.  IL  16  Sq. 
619 ;  Ex  parte  Banner,  L.  R.  9  Ch.  379 ;  Stevens  v. 
Phelips,  L.  R.  10  Ch.  417. 

[S.  32.]  The  debts  hereinafter  mentioned  are  payable 
in  priority  to  all  other  debts.  Between  themselves  sach 
debts  rank  equally,  and  are  payable  in  full,  unless  the 
property  of  the  bankrupt  is  insufficient  to  meet  them, 
in  which  case  they  abate  in  equal  proportions  between 
themselves,  that  is  to  say : — 

(1)  All  parochial  or  other  local  rates  due  from  him 
at  the  date  of  the  order  of  adjudication,  and 
having  become  due  and  payable  within  twelve 
months  next  before  such  time,  all  assessed  taxes, 
land  tax,  and  property  or  income  tax  assessed 
on  him  up  to  the  5th  day  of  April  next  before 
the  date  of  the  order  of  adjudication,  and  not 
exceeding  in  the  whole  one  year's  assessment. 

(2)  All  wages  or  salary  of  any  clerk  or  servant  in 
the  employment  of  the  bankrupt  at  the  date  of 
the  order  of  adjudication,  not  exceeding  four 
months'  wages  or  salary,  and  not  exceeding  fifty 
pounds ;  all  wages  of  any  labourer  or  workman 
in  the  employment  of  the  bankrupt  at  the  date 
of  the  order  of  adjudioation,  and  not  exceeding 
two  months'  wages : 

Save  as  aforesaid,  all  debts  provable  under  the 
bankruptcy  are  payable  pari  passu.  See  Ex  parte  Walter, 
L.  E.  15  Eq.  412 ;  Ex  parte  Ponds,  L.  B.  17  Eq.  130. 

[S.  33.]  Where  at  the  time  of  the  presentation  of 
the  petition  for  adjudication  any  person  is  apprenticed 
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or  iB  an  articled  clerk  to  the  banknipt^  the  order  of  ad-  A0tl«T8,a,85. 
-^'    lion  is,  if  either  the  bankrupt  or  apprentice  or  "* 


clerk  giTe  notice  in  writing  to  the  trustee  to  that  effect,  ^/i^^^"* 

a  complete  discharge  of  the  indenture  of  apprenticeship  csutes. 

cr  articles  of  agreement ;  and  if  any  money  has  been 

paid  by  or  on  behalf  of  such  apprentice  or  derk  to  the 

bankrapt  as  a  fee,  the  trustee  may,  on  the  application 

of  the  apprentice  or  clerk,  or  of  some  person  on  his 

bdialf,  pay  such  sum  as  such  trustee,  subject  to  an 

appeal  to  the  Court,  thinks  reasonable,  out  of  the  bank- 

mpi's  property,  to  or  for  the  use  of  the  apprentice  or 

derk,  regard  being  had  to  the  amount  paid  by  him  or 

on  his  behalf,  and  to  the  time  during  which  he  served 

with   the  bankrupt  under  the  indenture  or  articles 

before  the  commencement  of  the  bankruptcy,  and  to 

the  other  circumstances  of  the  case.    Where  it  appears 

expedient  to  a  trustee  he  may  on  the  application  of 

any  apprentice  or  arti(*Ied  clerk  to  the  bankrupt,  or  any 

penKHi  acting  on  behalf  of  such  apprentice  or  articled 

defk,  instead  of  acting  under  the  preceding  provisions 

of  this  section,  transfer  the  indenture  of  apprenticeship 

or  articles  of  agreement  to  some  other  person. 

[S.  34.]  Tbe  landlord  or  other  person  to  whom  any  Power  to  land- 
rent  is  due  from  the  bankrupt  may  at  any  time,  either  foj^^^"*"*° 
before  or  after  the  commencement  of  the  bankruptcy, 
distrain  upon  the  goods  or  effects  of  the  bankrupt  for 
the  rent  due  to  him  from  the  bankrupt,  with  tiiis  limita- 
tion, that  if  such  distress  for  rent  be  levied  after  the 
commencement  of  the  bankruptcy  it  is  available  only 
for  one  year's  rent  accrued  due   prior  to  the  date 
of  the  order  of  adjudication,  but  the  landlord  or  other 
person  to  whom  the  rent  may  be  due  from  the  bank- 
ropt  may  prove  under  the  bankruptcy  for  the  overplus 
due  for  which  the  distress  may  not  have  been  available. 
See  BeFanshaw,  L.  R.  11  Eq.  615 ;  Ex  parte  TiU,  L.  R. 
16  Eq.  97;   Ex  parte  Parke,  L.  R.  18  Eq.  381;  JSas 
f(trte  Cdehrane,  L.  R.  20  Eq.  282. 

[S.  35. J  When  any  rent  or  other  payment  falls  due  Proof  in 
it  gUtied  periods,  and  the  order  of  adjudication  is  made  ^^  ^?^\  ^^^ 
It  anv  time  other  than  one  of  such  periods,  the  person  payment. 
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entitled  to  such  rent  or  payment  may  prove  for  a  pro- 
portionate part  thereof  up  to  the  day  of  the  adjudica- 
tion  as  if  such  rent  or  payment  grew  due  from  day  to  day. 

[S.  36.]  Interest  on  any  debt  provable  in  bankruptcy 
may  be  allowed  by  the  trustee  under  the  same  circum- 
stances in  which  interest  would  have  been  allowable  by 
a  jury  if  em  action  had  been  brought  for  such  debt. 

[S.  37.]  If  any  bankrupt  is  at  the  date  of  the  order 
of  adjudication  liable  in  respect  of  distinct  contracts  as 
member  of  two  or  more  distinct  firms,  or  as  a  sole 
contractor,  and  also  as  member  of  a  firm,  the  circum- 
stance that  such  firms  are  in  whole  or  in  part  composed 
of  the  same  individuals,  or  that  the  sole  contractor  is 
also  one  of  the  joint  contractors,  does  not  prevent 
proof  in  respect  of  such  contracts,  against  the  pro- 
perties respectively  liable  upon  such  contracts.  See 
Est  parte  Hcney,  L.  B.  7  Ch.  179 ;  Ex  parts  Stone,  L.  B. 
8  Ch.  914. 

[S.  39.]  Where  there  have  been  mutual  credits, 
mutual  debts,  or  other  mutual  dealings  between  the 
bankrupt  and  any  other  person  proving  or  claiming 
to  prove  a  debt  under  his  bankruptcy,  an  account  must 
be  taken  of  what  is  due  from  the  one  party  to  the  other 
in  respect  of  such  mutual  dealings,  and  the  sum  due  from 
the  one  party  must  be  set  off  against  any  sum  due  from 
the  other  party,  and  the  balance  of  such  account,  and  no 
more,  can  be  claimed  or  paid  on  either  side  respectively  ; 
but  a  person  is  not  entitled  under  this  section  to 
claim  the  benefit  of  any  set-off  against  the  property  of 
a  bankrupt  in  any  case  where  he  had  at  the  time  of 
giving  credit  to  the  bankrupt  notice  of  an  act  of  bank- 
ruptcy committed  by  such  bankrupt  and  available 
against  him  for  adjudication.  See  Bailey  v.  Johfuou^ 
L.  B.  6  Ex.  279,  7  Ex.  263 ;  Booth  y.  Hutdiinson,  L.  R. 
15  Eq.  30 ;  Ex  parte  Macredie,  L.  B.  8  Cli.  535 ;  Ex 
parte  Bamett,  L.  B.  9  Ch.  295. 

[S.  40.]  A  creditor  holding  a  specific  security  on  the 
property  of  the  bankrupt,  or  on  any  part  thereof,  may, 
on  giving  up  his  security,  prove  for  his  whole  debt. 

He  is  also  entitled  to  a  dividend  in  respect  of  the 
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balance  doe  to  him  after  realising  or  giving  credit  for  Aetl87S,f.9§. 
the  ralne  of  his  security,  in  manner  and  at  the  time  ^^^••^^ 

prescribed.  Adminutntion 

A  creditor  holding  such  seenrity  as  aforesaid  and  ^ut^^*"* 
not  complying    with  the  foregoing  conditions  is  ex- 
cluded fronoi  all  share  in  any  dividend.     See  Ex  parte 
AAworih,  Lu  R.  18  Eq.  705 ;  Ex  parte  King,  L.  B.  20 
Eq.273. 
As  to  Debts   and  LidbOiUes  provable,  and  as   to    the 

Valmaticn  of  Annuities  and  future  and  contingent  Lia^ 

UiMtt.— Under  the  Bankruptcy  Act,  1869  :— 

[S.  31.]    Demands    in  the   nature  of  unliquidated  Debts  and 
damacres  arising  otherwise  than  by  reason  of  a  contract  ^»*^ii*Ji««    ^ 

.  a.  1.1'i.T.i.  J  proTable  and 

or  promi^ae   are  not   provable  in  bankruptcy,  and  no  vaiaationof 
person  haying  notice  of  any  act  of  bankraptcy  available  *^'»"***«^  ^^ 
for  adjudication  against  the  bankrupt  can  prove  for 
any  debt  or  liability  contracted  by  the  bankrupt  sub- 
sequ^itly  to  the  date  of  his  so  having  notice. 

Save  as  aforesaid,  all  debts  and  liabilities,  present 
or  future,  certain  or  contingent,  to  which  the  bankrupt 
is  subject  at  the  date  of  the  order  of  adjudication,  or  to 
which  he  may  become  subject  during  the  continuance 
of  the  bankraptcy  by  reason  of  any  obligation  incurred 
previously  to  tiie  date  of  the  order  of  adjudication,  are 
to  be  deemed  to  be  debts  provable  in  bankruptcy,  and 
may  be  proTcd  in  the  prescribed  manner  before  the 
trustee  in  the  bankruptcy. 

An  estimate  must  be  made  according  to  the  rules  of  Estimates. 
the  Court  for  the  time  being  in  force,  so  far  as  the  same 
may  be  applicable,  and  where  they  are  not  applicable 
it  the  discretion  of  tlie  trustee,  of  the  value  of  any  debt 
or  liability  provable  as  aforesaid,  which  by  reason  of  its 
being  subject  to  any  contingency  or  contingencies,  or 
for  any  other  reason,  does  not  bear  a  certain  value. 

Any  person  aggrieved  by  any  estimate  made  by  the 
trustee  as  aforesaid  may  appeal  to  the  Court,  and  the 
Court  may,  if  it  think  the  value  of  the  debt  or  liability 
iniapable  of  being  fairly  estimated,  make  an  order  to 
ihst  effect  and  upon  such  older  being  made  such  debt 
vr liability  is  f^'"  ^^®  purposes  of  this  Act,  to  be  deemed 
"^     '  D  2 
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to  be  a  debt  not  provable  in  bankruptcy,  bat  if  the 
Court  think  that  the  value  of  the  debt  or  liability  is 
capable  of  being  fairly  estimated  it  may  direct  sach. 
value  to  be  assessed  with  the  consent  of  all  the  parties 
interested  before  the  Court  itself  without  the  inter- 
vention  of  a  jury,  or,  if  such  parties  do  not  consent,  by  a 
jury,  either  before  the  Court  itself  or  some  other  com- 
petent Court,  and  may  give  all  necessary  directions  for 
such  purpose,  and  the  amount  of  such  value  when 
assessed  is  provable  as  a  debt  under  the  bankruptcy.. 

"Liability  "  for  the  purposes  of  this  Act  includes 
any  compensation  for  work  or  labour  done,  any  obli- 
gation or  possibility  of  an  obligation  to  pay  money  or 
money's  worth  on  the  breach  of  any  express  or  im- 
plied covenant^  contract,  agreement,  or  undertaking, 
whether  such  breach  does  or  does  not  occur,  or  is  or  is 
not  likely  to  occur  or  capable  of  occurring  before  the 
close  of  the  bankruptcy,  and  generally  it  includes  any- 
express  or  implied  engagement,  agreement,  or  under- 
taking, to  pay,  or  capable  of  resulting  in  the  payment 
of  money  or  money's  worth,  whether  such  payment 
be  as  respects  amount  fixed  or  unliquidated;  as 
respects  time  present  or  future,  certain,  or  dependent 
on  any  one  contingency,  or  on  two  or  more  contin- 
gencies ;  as  to  mode  of  valuation  capable  of  being 
ascertained  by  fixed  rules,  or  assessable  only  by  a  jury, 
or  as  matter  of  opinion.  See  Booth  v.  Butchinson^  L.  R. 
15  Eq.  30;  JSe^rfe  Waters,  L.  R.  8  Ch.  562;  Ex  parte 
Peacock,  L.  B.  8  Ch.  682 ;  Ex  parte  Stone,  L.  R.  8  Ch. 

914 ;  Ex  parte  Naden,  L.  R.  9  Ch.  670 ;  In  re  Neuman, 
3  Ch.  D.  494. 

II. — RULE  OF  LAW  AS  TO  EXPRESS  TRUST. 

Svb'Seetion  2. 

"  No  claim  of  a  cestui  que  trust  against  his  trustee  for 
any  property  held  on  an  express  trust,  or  in  respect  of  any 
breach  of  such  trust,  shall  be  held  to  be  barrod  by  any 
Statute  of  Limitations." 

The  Statute  of  Limitations  of  3  &  4  Wm.  IV-  c  2t, 
provides — 
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[S.  25.]  "  That  when  any  land  or  rent  shall  be  vested  A6tl87S,t.S5. 
in  a  trustee  upon  any  express  trust,  the  right  of  the  cestui  fa^«ectg» 
que  inuij  or  any  person  claiming  through  him,  to  bring  ProTision  of 
a  rait  against    the  trustee   or  any    person  claiming  umfutioi!,**^ 
through  him,  to  recover  such  land  or  rent,  shall  be  ^  &  ^  ^™- 1^- 
deemed  to  have  first  accrued,  according  to  the  meaning  Ji  cases  of' " 
of  this  Act,  at  and  not  before  the  time  at  which  such  express  trust. 
land  or  rent  shall  have  been  conveyed  to  a  purchaser 
far  a  valuable  consideration,  and  shall  then  be  deemed 
to  have  accrued  only  as  against  such  purchaser  and  any 
person  claiming  through  him." 

[S.  26.]  **  That  in  every  case  of  a  eonceajed  fraud  the 
right  of  any  person  to  bring  a  suit  in  equity  for  the 
recovery  of  any  land  or  rent  of  which  he,  or  any  person 
through  whom  he  claims,  may  have  been  deprived  by 
SQch  firand,  shall  be  deemed  to  have  first  accrued  at  and 
not  before  the  time  at  which  such  fraud  shall  or  with 
reasonable  diligence  might  have  been  first  known  or 
discovered :  Provided  that  nothing  in  this  clause  con- 
tained shall  enable  any  owner  of  lands  or  rents  to  have 
a  suit  in  equity  for  the  recovery  of  such  lands  or  rents, 
or  for  setting  aside  any  conveyance  of  such  lands  or 
rents  on  account  of  fraud,  against  any  bona  fide  pur- 
chaser for  valuable  consideration  who  has  not  assisted  in 
the  commission  of  such  fraud,  and  who  at  the  time  that 
he  made  the  purchase  did  not  know  and  had  no  reason 
to  believe  that  any  such  fraud  had  been  committed." 

[8.  27.]  ''  That  nothing  in  this  Act  contained  shall  be 
deemed  to  interfere  vrith  any  rule  or  jurisdiction  of 
Courts  of  Equity  in  refusing  relief  on  the  ground  of 
acquiescence  or  otherwise  to  any  person  whose  right  to 
iHiDg  a  suit  may  not  be  barred  by  virtue  of  this  Act" 

Sub-seciioQ  2,  section  25,  of  the  Act  of  1873  is  not 
limited  to  an  estate  or  interest  in  land,  but  extends  to  '*  any 
proparty  held  on  an  express  trust." 

The  role  in  equity  as  to  the  effect  to  be  given  to  the  Rale  of  con- 
voids,  •*  express  trust,"  was  thus  stated  by  Lord  Westbury,  "traction  of 
in  Dickenson   v.  Teasdal^,  \  Ue  G,  J.  &  S.  59.     "The  tr^r'TiTthl" 
words  *  express  trust '  in  the  statute  are  used  by  way  of  ^^^^'^t^- 
opposition  to  trusts  arising  by  implication,  trusts  result- 
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ing,  or  trusts   by  operation   of  law.     Two   things   must; 
combine  here;  there  must  be  a  trustee  with  an  express 
trust,  and  an  estate  or  interest  in   lands   vested  in  the 
trustee,  and  which,  therefore,  the  trust  must  aflfeot.      The 
subject-matter  of  the  trust  is  to  be  dealt  with  in  conformity 
with   the   trust."     See  also  Petre  v.  Petre,  1  Dr.  371  ; 
The  Attorney-General  v.  Payne,  27  Beav.  168 ;   Coepe    v. 
Ores^wdl,  L.  B.  2  Ch.  112;  Stone  v.  Stone,  L.  R.  5  Cli. 
74 ;  Pears  v.  Laing,  L.  K.  12  Eq.  41 ;  Locking  v.  ParkeiTy 
L.  R.  8  Ch.  30 ;  Yardhy  v.  Holland,  L.  R.  20  Eq.  428. 

It  is  a  well  known  rule  in  equity  that  as  between  isestui 
que  trust  and  .trustee  in  the  case  of  a  direct  trust  no  length 
of  time  is  a  bar :  for  from  the  privity  existing  between 
them,  the  possession  of  the  one  is  the  possession  of  the 
other  and  there  is  no  adverse  title.* 

But  the  Court  of  Equity  discouraged  stale  claims,  and 
applied  length  of  time  as  a  bar  to  relief  in  eases  of  lon^ 
acquiescence,  for  public  policy  requires  that  persons 
should  not  lie  by  and  call  for  accounts  at  a  distant  period, 
when  the  accounting  party  is  dead,  and  under  all  the 
difficulties  that  arise  when  the  vouchers  are  lost,  and  the 
memory  of  witnesses  is  gone.  And  length  of  time  is 
held  to  give  a  ground  for  presuming  in  favour  of  length 
of  possession :  ChaJmer  y.  Bradley,  1  J.  &  W.  63 ; 
Partlock  v.  Gardner,  1  Ha.  594;  Gresley  v.  Moudey,  4 
De  G.  &  J.  78  ;  Bidgway  v.  Newstead,  3  De  G.  F.  &  J. 
474-8 ;  and  Skottowe  v.  WiUiams,  3  De  G.  F.  &  J.  535. 

A  defence  on  the  ground  of  acquiescence  must  of  course 
proceed  upon  notice  or  knowledge,  for  a  person  cannot  be 
held  to  acquiesce  in  an  act  of  which  he  was  ignorant, 
unless  at  least  he  was  put  upon  inquiry,  and  wilfully 
delayed  making  it.  8ee  as  to  concealed  fraud,  Manby  v. 
Bewieke,  3  K  &  J.  342 ;  Ohetham  v.  Hoare,  L.  R.  9  Eq. 
571 ;  Vane  v.  Vane,  L.  R.  8  Ch.  383. 

Notwithstanding  the  term  "express  trusts"  in  the 
statutes,  constructive  trusts  will  still  be  excluded  from  the 
Statute  of  Limitations ;  f  as  in  suits  by  an  infant  against 
his  guardian :   Mathew  v.  Briee,  14  Beav.  341 ;  Thomas  v. 

♦  See  Lewin  on  TnuU,  6th  ed.  p.  704. 

t  See  Mackeson  and  Forbes,  Judioaiure  Acts,  p.  31. 
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Thomas,  2  K.&  J.  79 ;  Sleeman  v.  Wihan,  L.  K  13  Eq.  4Btlt7S,i.96. 
36 ;  and  in  suite  against  the  representatives  of  a  trustee  ^^^-^^  ** 
who  has  committed  a  breach  of  trust:  Brittkhank  y. 
Goodwin,  L.  R  5  Eq.  545  [in  which  case  V.-C.  GifiEard 
refused  to  follow  Dunne  y.  Doran,  13  Ir.  Eq.  Bep.  545, 
and  Brereton  v.  Hutehinson,  2  Ir.  Ch.  Rep.  648 ;  S.  C.  3  Ir. 
Ch.  Hep.  361] ;  Woodhouae  v.  Woodhouse,  L.  B.  8  Eq.  514 
[in  which  V.-C.  Stuart  followed  Brittlebank  v.  Ooodioin], 
and  Stone  v.  Stone,  L.  It.  5  CL  74. 

III. — RULE  OF  LAW   AS  TO  EQUITABLE  WASTE. 

S^8eetion3.  Salwiart.8. 

**  An  estate  for  life  without  impeachment  of  waste  shall  Equiuble 
not  confer  or  be  deemed  to  have  conferred  upon  the  wmte. 
tenant  for  life  any  legal  right  to  commit  waste  of  the 
description  known  as  equitable  waste,  unless  an  intention 
to  confer  such  right  shall  expressly  appear  by  the  in- 
strument creating  such  estate." 

The  estate  for  life  is  often  declared  by  the  instrument 
which  creates  it  to  be  "  without  impeachment  of  waste." 
The  effect  of  such  a  clause  at  law  was  not  onlv  to  allow 
a  tenant  for  life  or  years  to  commit  waste,  but  it  was  a 
special  power  permitting  him  to  appropriate  the  produce 
of  the  waste  to  his  own  use.  A  Court  of  Equity,  how- 
eyer,  considered  the  excessiye  use  of  the  legal  power 
incident  to  an  estate  unimpeachable  for  waste  to  be 
inequitable  and  unjust,  and  therefore  controlled  it.  See 
Kerr  on  Injimetions,  pp.  267,  268. 

The  following  statement  of  the  law  with  reference  to  the 
right  of  a  tenant  for  life  (subject  to  impeachment  for  waste) 
with  regard  to  timber  is  taken  from  a  most  elaborate  and 
learned  judgment  of  Sir  G.  Jessel,  M.  B. 

A  tenant  for  life  or  years  (unless  an  intention  to  confer 
sach  right  shall  expressly  appear  by  the  instrument 
creating  such  estate) — 

May  not  cut  timber.  The  question  as  to  what  is  timber  Timber. 
depends,  first,  on  general  law,  that  is,  the  law  of  England. 
and,  secondly,  on  the  special  custom  of  a  locality. 

By  the  general  law  of  England,  oak,  ash,  and  elm  are  General  i 
timber,  proyided  they  are  of  the  age  of  twenty  years 
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and  upwards,  provided  also  they  are  not  so  old  as  not 
to  have  a  reasonable  quantity  of  usable  wood  in  thezo^ 
sufficient,  according  to  a  text  writer,*  to  make  a  gcK>d 
post.    Timber,  that  is,  the  kind  of  tree  which  may  l>o 
called  timber,  may  be  varied  by  local  custom.    There 
is  what  is  called  the  custom  of  the  country,  that  is,  of 
a  particular  county  or  division  of  a  county,  and  it  varies 
in  two  ways.    First  of  all,  you  may  have  trees  called 
timber  by  the  custom  of  the  country — beech  in  some 
coimties,  hornbeam  in  others,  and  even  whitethorn  and 
blackthorn  and  many  other  trees  are  considered  timl>er 
in   peculiar  localities — in    addition    to  the   ordinaxy 
timber  trees.    Then  again  in  certain  local ities,  arising 
probably  i'rom  the  nature  of  the   soil,  trees  of  even 
twenty  years  old  are  not  necessarily  timber,  but  may 
go  to  twenty-four  years,  or  even  to  a  later  period   if 
necessary ;  and  in  other  places  the  test  of  when  a  tree 
becomes  timber  is  not  its  age,  but  its  girth.     These, 
however,  are  special  customs.    Once  arrive  at  the  fact 
of  what  is  timber,  the  tenant  for  life  impeachable  for 
waste  cannot  cut  it  down,  with  one  single  exception, 
which  has   been    established  principally   by   modem 
authorities  in  favour  of  the  owners  of  timber  estates, 
that  is,  estates  which  are  cultivated  merely  for  the 
produce  of  saleable  timber,  and  where  the  timber  is 
cut  periodically.     The    reason   of  the   distinction    is 
this,  that  as  cutting  the  timber  is  the  mode  of  culti- 
vation, the  timber  is  not  to  be  kept  as  part  of  the  in- 
heritance, but  part,  so  to  say,  of  the  annual  fruits  of 
the  land ;  and  in  these  cases  the  same  kind  of  culti- 
vation may  be  carried  on  by  the  tenant  for  life  that  has 
been  carried  on  by  the  settlor  on  the  estate,  and  the 
timber  so  cut  down  periodically  in  due  course  is  looked 
upon  as  the  annual  profits  of  the  estate,  and  therefore 
goes  to  the  tenant  for  life.     The  tenant  for  life  can  cut 
all  that  is  not  timber,  with  certain  exceptions.    He 
cannot  cut  ornamental  trees,  and  he  cannot  destroy 
''  germins,"  as  the  law  calls  them,  or  stools  of  under- 


*  See  Gibbons  on  DUapidatumSf   p.  215;    Countess  of  Cumb^htufs  Case, 
Moore,  812 ;  I/eriakenden's  Case,  4  Rep.  $36. 
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wood,  and  he  cannot  destroy  trees  planted  for  the  pro-  AotlS78,i.S8. 
tection  of  banks,  and  various  exceptions  of  that  kind  ;  ^^^■••ct.S. 
but  with  those  exceptions,  which  are  waste,  he  may  cut  Eqait»bie 
all  trees  which  are  not  timber,  with  again  an  exception 
that  he  must  not  cut  those  trees  which,  beiog  under 
twenty  years  of  age,  are  not  timber,  but  which  would 
be  timber  if  they  were  over  twenty  years  of  age.  If 
he  cuts  them  down,  he  commits  waste,  as  he  prevents 
the  growth  of  the  timber.  Then  again  there  is  a 
qualification  that  he  may  cut  down  oak,  ash,  and  elm 
under  twenty  years  of  age,  provided  they  are  cut  down 
for  the  purpose  of  allowing  the  proper  development  and 
growth  of  other  timber  that  is  in  the  same  wood  or 
plantation.  That  is  not  waste;  in  fact,  it  is  for  the 
improvement  of  the  estate,  and  not  the  destruction  of 
it,  and  therefore  he  is  allowed  to  cut  them  down. 

Where  timber   is  cut   down   or  blown   down,  the  Ownership, 
property  in  it  belongs  to  the  owner  of  the  first  estate 
of  inheritance. 

Where  the  Court  orders  timber  to  be  cut  for  any 
reason,  the  proper  course  is  for  the  proceeds  to  be 
invested  and  the  income  given  to  the  successive  owners 
of  the  estate  until  there  is  an  absolute  estate  of  inherit- 
ance, the  owner  of  which  is  entitled  to  the  principal, 
and  the  same  rule  applies  to  eases  of  equitable  waste. 
Hontfwood  V.  Hmywood,  L.  R  18  Eq.  306-^12. 

See  also  Garth  v.  Cotton,  1  Ves.  Sen.  523 ;  Tvmer 
V.  Wright,  2  De  G.  F.  &  J.  234 ;  Blake  v.  Peters,  1  De 
G.  J.  &  8.  345 ;  Seagram  v.  Knight,  L.  R.  2  Ch.  628  ; 
Birchr  Wolfe  v.  Birch,  L.  E.  9  Eq.  683  ;  Bubb  v.  Tdver- 
t^m,  L.  R  10  Eq.  465  ;  Higginbotham  v.  Hawkins,  L.  E. 
^  7  Ch.  676  ;  Lowndes  v.  NorUm,  W.  N.  1876,  p.  221. 

Trustees  should  not  purchase  a  wood  estate  in  &vour  of  a 
tenant  for  life  without  impeachment  for  waste.* 

A  tenant  for  life  subject  to  impeachment  for  waste  Houses. 
must   not  destroy  houses  without  rebuilding:  Miekte- 
ihwaU  V.  Mieklethwait,  1  De  G.  &  J.  504;  Morris  v, 
Iform,  3  De  6.  &  J.  323.    Corn.  Dig.  Waste,  D.  2.    Nor 


*  Lewin,  6th  ed.,  p.  438. 
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Bub-Met  i. 


Mines. 


Gravel. 


PowersofConrt 
of  Chancery 
under  Settled 
Estates  Act, 
1856  (19  &  20 
Vict.  c.  120> 


may  he  open  new  mines,  but  he  may  continue  to  work 
mines  previously  worked  by  the  settlor  or  testator: 
Clavering  v.  Clavertnff,  2  P.  Wms.  388 ;  Bagot  v.  Bogota 
32  Beav.  509 ;  Midland  Ely.  Co.  v.  Clieckhy,  L.  R. 
4  Eq.  19;  Duke  of  Buccleuch  v.  Wakefield^  L.  K.  4 
H.  L.  377;  Mawson  v.  Fletcher,  L.  R.  10  Eq.  212, 
affirmed  L.  R.  6  Ch.  93  ;  Hext^.  Oitt,  L.  R.  7  CL  699  ; 
Mordtie  v.  Dean  and  Chapter  of  Durham,  L.  R.  8  C.  P. 
336 ;  Ballacorkish,  iStc,  Mining  Co.  v.  Harrison,  L.  R.  6  P. 
C.  49  ;  Aspden  v,  Seddwi,  L.  R,  10  Ch.  394, 1  Ex.  D.  490. 
See  as  to  right  of  tenant  for  life  to  gravel,  Cowley  v. 
WeOesley,  L.  R.  1  Eq.  656.* 

Under  the  Settled  Estates  Act,  1856  [19  &  20 
Vict.  e.  120],  power  was  given  to  the  Court  of  Chancery 
[s.  16],  upon  the  petition  of  (inter  alios)  a  tenant  for 
life  of  settled  estates,  to  [s.  2]  authorize  mining  leases 
of  settled  estates  for  forty  years;  and  under  the  last- 
mentioned  section  a  prescribed  portion,  being  in  the 
case  of  a  tenant  for  life  not  entitled  to  work  the  minerals 
for  his  own  benefit,  three-fourths  of  the  whole  rent  or 
payment  reserved  by  any  such  mining  lease,  is  to  be 
set  aside  and  invested,  or  [s.  23]  applied  (inter  alia)  in 
the  purchase  of  other  hereditaments,  to  be  settled  u|)oii 
the  like  trusts  as  the  settled  estate. 


8iib*ieet.  4. 
Merger. 


Merger. 


Equitable  and 
legal  estates. 


IV. — RULE  OF  LAW  AS  TO  MKBGEB. 

Sub-section  4. 

"  There  shall  not,  after  the  commencement  of  this  Act, 
be  any  merger  by  operation  of  law  only  of  any  estate, 
the  beneficial  interest  in  which  would  not  be  deemed  to 
be  merged  or  extinguished  in  equity." 

Merger  takes  place  where  a  greater  and  less  estate  meet 
in  the  same  person  without  any  intermediate  estate.t 

Where  the  estates  unite,  the  equitable  must  merge  in 
the  legal  [per  Lord  Thurlow]  :   Wade  v.  Pageiy  1  Bro.  C. 

*  See  farther  as  to  mles  relating  to  equitable  waste,  Lewin,  6th  ed.,  p.  166  ; 
Gibbons,  Dilapidaticny  p.  215 ;  and  Drewry,  Injunctions^  pt.  2,  ch.  1,  on  Waste  ; 
Kerr,  Injunctiims^  ch.  16 ;  Joyce  on  Injunctions,  pt.  1,  cIl.  1,  sect.  16  ;  Chat«*s 
Equity,  pp.  42  and  172. 

t  Watson's  Equity,  p.  619.  See  also  Preston  on  Merger  and  May  hew  on 
Mcrgerm 
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GL  363.  To  create  a  merger  of  the  equitable  in  the  legal  Aetl8T9i«.96. 
egUte  by  their  onion,  the  interest  in  each  must  be  the  ^^^— »^^ 
Mme :  an  equitable  recovery ,  therefore,  barred  an  equitable 
remainder  in  tail,  in  the  person  who  had  the  whole  legal 
fee  [per  Sir  R.  P.  Arden,  M.  B.] :  Brydges  v.  Brydges,  3 
Tea.  jun.  120.  Whenever  the  legal  and  equitable  estates 
Qfiidng  in  the  same  person  are  co-extensive  and  com- 
meDsarate,  the  latter  is  absorbed  in  the  former :  SeB>y  v. 
Aldcny  3  Yes.  jun.  341. 

A  term  merges  by  union  with  the  reversion ;  the  right  Merger  of 
to  the  term  and   the  right  to  the  estate  subject  to  the  ^^  *°  ^"^ 
term  cannot    separately    subsist   in   the   same    person. 
Tbeie  is  no  difference  in  this  respect,  whether  the  party 
k  eotitled  to  the  absolute  interest  of  the  reversion  or 
to  an  interest  in  the  reversion  for  a  limited  term. 

Thus,  where  a  tenant  for  a  term  of  years  subse- 
quently to  bis  will  contracted  to  purchase  the  in- 
Writance  of  the  estate,  and  died  before  the  conveyance, 
it  was  held  by  Sir  W.  Grant  that  the  residuary  lega- 
tees  had  no  claim  under  the  term  against  the  heir : 
Cmfd  V.  Girdler,  9  Yes.  509. 

An  estate  for  years  will  merge  in  a  reveTsiowiry  term  Merger  of 
•f  fears,  though  the  latter  is  of  less  duration.  *®™®  }^ 

•  1  A  />/%  reversionary 

Thus,  where  a  mortgage  term  for  1000  years  was  term. 
cxeated  in  1720,  and  the  executors  of  the  mortgagee 
took  an  assignment  of  another  mortgage  term  on 
the  aame  premises  created  in  1725  for  500  years,  and 
MB^ned  both  terms  to  the  trustees  of  a  person  who 
became  entitled  to  them  under  a  will,  it  was  held 
by  Sir  John  Leach  that  the  term  for  1000  years  was 
merged  in  the  reversionary  term  for  500  years:  8te- 
jiam  V.  Bridges,  6  Hadd.  66. 

But  the  term  may  be  kept  alive  :  Bdaney  v.  Bdaney,  Term  may  be 
L  IL  2  Eq.  210  and  35  Beav.  469,  affirmed  L.  R.  2  ^«p*  ^^^^^^ 

CL138. 

And  as  a  general  rule,  the  term  does  not  merge  when  and  does  not 
t  pawm  holds  a  freehold  in  his  own  right  and  a  term  in  ^gh^s  we 
nfre  droit.  distinct. 

31i»  no  mergev  can  take  place  of  the  estate  held  by  Executor. 
J  *aflitf  executor  in  that  which  he  holds  in  his  own  right. 
.Ve  Williams^  ^ExectUcrSy  under  the  head  "  Merger." 
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And  if  a  man  seised  of  the  freehold  intermarry  with  a 
woman  termor  for  years,  the  term  is  not  extinct,  but  the 
husband  is  possessed  of  the  term  in  right  of  his  wife 
during  the  coverture,  because  he  has  not  done  any  act  to 
destroy  the  term,  and  it  is  cast  upon  him  by  the  act  of 
law.  So,  if  the  lessee  grant  the  term  to  wife  of  the  lessor, 
it  will  not  merge:  Sugden's  Vendors^  14th  ed.  p.  618, 
and  see  also  ib.  pp.  619  and  620,  and  Powell  v.  Marffon^ 
2  Vem.  90. 

There  are  exceptions  to  the  general  rule  of  merger 
in  the  case  of  estates  tail  in  freehold  under  the  operation 
of  the  statute  De  donisy  13  Edw.  I.  c.  1 ;  and  the  stiatnte 
of  the  4  Geo.  II.  c.  28,  s.  6,  obviated  the  consequences  of 
merger  in  the  instances  of  leases  surrendered  in  order  to 
be  renewed,  whilst  the  8  &  9  Vict.  c.  106,  s.  9,  provided 
that  when  the   reversion  expectant  on  a  lease  is   sur- 
rendered or  merges,  the  estate  which  for  the  time  being 
confers,  as  against  the  tenant  under  the  lease,  the  next 
vested  right  shall,  for  the  purpose  of  preserving  the  in- 
cidents to  aud  obligations  upon   the  same  reversion,   be 
deemed  the  reversion  expectant  on  sach  lease.     Satisfied 
terms  now  cease  under  the  provisions  of  the  8  &  9  Vict, 
c.  112.    See  as  to  the  operation  of  that  Act,  Anderson  v. 
Pign^,  L.  R  8  Ch.  180. 

When  the  owner  of  an  estate  in  fee  simple  becomes 
entitled  to  a  charge  on  that  estate,  frima  fade  the  charge 
in  equity  merges  in  the  inheritance,  unless  the  owner  of 
the  estate  does  some  act  to  keep  the  charge  alive,  or 
unless  from  the  circumstances  of  the  case  it  would  be  for 
his  interest  that  the  charge  should  continue  to  be  a  sub- 
sisting charge  on  the  estate.  When  it  is  perfectly 
indifferent  to  the  owner  of  the  estate  whether  the  charge 
should  merge  or  not,  there  the  charge  sinks  [per  Sir  W. 
Grant]  :  F<yrbes  v.  Moffatt,  18  Ves.  384. 

The  rule  however  wiU  yield  to  the  intention  whether 
it  is  expressed  or  whether  it  is  to  be  presumed  [per 
L.  J.  Turner]:  Orice  v.  Shaw^  10  Ha.  76.  See  also 
Swinfen  v.  Swinfen,  29  Beav.  199. 

Where  a  charge  on  an  estate  becomes  vested  abso- 
lutely in  the  owner  of  the  inheritance  of  the  estate,  the 
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three  tests  usually  applied  for  ascertaining  whether  the  Aetl«r8,i.U. 
charge  has  merged,  are :  (1)  Whether  there  has  been  an  ^^^''"^^* 
actual  expression  of  intention  to  that  effect ;  (2)  Whether  Tmu  for  aacer- 
the  acts  done  by  the  owner  of  the  estate  are  inconsistent  Aether  the 
with  the  charge  being  kept  on  foot ;  and  (3)  Whether  it  charge  is 
is  for  the  interest  of  the  owner  that  the  charge  should  not  ™*'^ 
merge  in  the  inheritance :  TyrwMtt  v.  Tyrwhitt,  32  Beav. 
244.     See  also  Toulmin  v.  Steere,  3  Mer.  210 ;  Parry  y. 
Wriffht,  5  Buss.  142;  WUkes  v.  GoUin,  L.  R  8  Eq.  338 ; 
Locking  y.  Parker,  J.  R  8  Ch.  30 ;  Yariiey  v.  HcXUmdy 
li.  R  20  Eq.  428. 

Where  a  tenant  in  fee  becomes  entitled  to  a  charge  Prestimption 
upon  the  same  land,  the  fact  that  a  merger  of  the  charge  J^^^J 
would  give  priority  to  other  charges  affords  sufficient  pre- 
sumption to  rebut  merger:  Biehards  v.  Bichardsy  Joh. 
754. 

V. — ^BULE  OF  LAW  AS  TO  SUITS  FOR  POSSESSION   OF 
LAND,  ETC.,   BY  MOBTGAGOBS. 

8ub-seeti<m  5.  SnlHMet.  5. 

'*  A  mortgagor  entitled  for  the  time  being  to  the  pos-  Suits  for 
session  or  receipt  of  the  rents  and  profits  of  any  land  as  to  possesion  of 
which  no  notice  of  his  intention  to  take  possession  or  to  mortgagors, 
enter  into  the  receipt  of  the   rents  and  profits  thereof 
shall  have  been  given  by  the  mortgagee,  may  sue  for 
such   possession,  or  for  the  recovery  of  such  rents  or 
profits,  or  to  prevent  or  recover  damages  in  respect  of 
any  trespass  or  other  wrong  relative  thereto,  in  his  own 
name  only,  unless  the  cause  of  action  arises  upon  a  lease 
or  other  contract  made  by  him  jointly  with  any  other 
person.** 

By  the  common  law  the  legal  ownership  of  the  land  on  Righu  at 
the  execution  of  the  deed  ol  mortgage  was  transferred  ^^^^^  ^*^ 
to  the  mortgagee,  subject  to  be  divested  on  performance 
of  the  condition.    But  equity,  adhering  to  the  principle  of  in  conflict 
the  civil  law,  which  considered  the  borrower  the  owner  ^^^^^  equity. 
of  the  pledge  until  debarred  by  judicial  sentence,  and 
looking  at  the  substance  and  not  at  the  form  of  things, 
held  the  mortgagor,  as  in  the  civil  law,  the  real  owner  of 
the  land  until  decree  of  foreclosure,  and  possessed  of  it  in 
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Sub-Met.  6. 
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estate. 


Rights  of 
ownership. 


Runts. 


A0tl878,i.85.  liis  ancient  and  original  right,*  and  that  the  equity  of 

redemption  is  an  estate  in  the  land,  and  the  person  entitled 
to  it  the  real  owner  of  the  land,  and  that  the  mortgage 
is  personal  assets:  Casbome  y.  Scarf e^  1  Atk.  603,  and 
White  and  Tudor's  L.  C. 

And  a  mortgagor  in  possession  is  therefore  entitled  to 
exercise  all  the  rights  of  ownership,  not  diminishing  the 
security  or  rendering  it  insufficient :  Kekewich  v.  MarkeTy 
3  Mac.  &  G.  321) ;  and  even  though  the  security  should 
prove  insufficient,  he  is  not  bound  to  account  for  the  rents 
and  profits :  Colman  v.  the  Duke  of  8t.  Albans,  3  Ves.  Jun. 
25 ;  Ex  parte  Wilson,  2  V.  &  B.  252 ;  Codrington  v.  John- 
stone,  1  Beav.  520 ;  Earl  of  Clarendon  v.  Barham,  1  Y.  & 
C.  (C.  C.)  688 ;  Kensington  v.  Bomerie,  7  H.  L.  C.  657 ; 
but  he  may  not  commit  waste  if  the  estate  is  insufficient : 
Usborne  v.  Usbome,  1  Dick.  75 ;  Humphreys  v.  Harrisony  1 
J.  &  W.  581.  The  question  is  whether  the  property  which 
the  mortgagee  takes  as  a  security  is  sufScient  in  this 
sense — that  the  security  is  worth  so  much  more  than  the 
money  advanced  that  the  act  of  cutting  timber  is  not 
to  be  considered  as  substantially  impairing  the  value  [per 
V.-C.  Wigram]  :  King  v.  Smith,  2  Ha.  244. 


8ab-M0t6. 

Assignment  of 
debts  and 
choses  in 
action. 


VI. — RULE  OF   LAW  AS    TO  ASSIGNMENT  OP   DEBTS  AND 

CHOSES  IN  ACTION. 

Subsection  6. 

"  Any  absolute  assignment,  by  writing  under  the  hand 
of  the  assignor  (not  purporting  to  be  by  way  of  charge 
only),  of  any  debt  or  other  legal  chose  in  action,  of  which 
express  notice  in  writing  shall  have  been  given  to  the- 
debtor,  trustee,  or  other  person  from  whom  the  assignor 
would  have  been  entitled  to  receive  or  claim  such  debt 
or  chose  in  action,  shall  be,  and  be  deemed  to  have  been 
effectual  in  law  (subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the  right  of  the 
assignee  if  this  Act  had  not  passed,)  to  pass  and  trans- 
fer the  legal  right  to  such  debt  or  chose  in  action  from 
the  date  of  such  notice,  and  all  legal  and  other  remedies 
for  the  same,  and  the  power  to  give  a  good  discharge  for  the 


•  Coote  on  Mortgages,  p.  23. 
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^une,  vithoat  the  concurrence  of  the  assignor :  provided  Aeti87S,t.M. 

dlvrnja,  that  if  the  debtor,  trustee,  or  other  person  liable  fa^>"*— ^^- 

ID  respect  of  such  debt  or  chose  in  action  shall  have  had  ci^^in 

iK)tice  that  sach  astdgnnient  is  disputed  by  the  assignor 

•if  any  one  claiming  under  him,  or  of  any  other  opposing 

<vr  conflicting  claims  to  such  debt  or  chose  in  action,  he 

ihall  be  entitled,  if  he  think  fit,  to  call  upon  the  sererai 

penoQS  making  claim  thereto  to  interplead*  concerning 

thf  sune,  or  he  may,  if  he  think  fit,  pay  the  same  into  the 

High  Court  of  Justice  under  and  in  conformity  with  the 

priiTisions  of  the  Afts  for  the  relief  of  trustees."  t 

Where  an  assurance  society  had  admitted  the  title  of  an  Assignment  of 
of  a  life  policy,  subject  to  production  of  evidence  ^*^®  policies. 
a  mortgage  of  which  the  society  had  notice,  but  on 
no  cLaim  had  ever  been  made,  was  satisfied,  and  on  the 
aoB^nee  declining  to  comply  with  the  requisition,  paid  the 
"pUicj  money  into  Court  under  the  Trustee  Kelief  Act.  It  was 
Wld  that  the  Trustee  Relief  Act,  until  extended  by  the  6th 
nlHKcdon  of  section  25  of  the  Judicature  Act,  1873,  did  not 
cable  an  assuianoe  society  having  notice  of  conflicting  claims 
w  pay  policy  moneys  into  Court,  unless  the  moneys  were 
tJbs  sabject  of  a  trust,  but  that  such  an  objection  could  not 
he  entertaiiied  on  a  petition  praying  payment  out  of  Court 
^aooeys  ao  paid  in.  In  the  same  case  it  was  further- 
son  h^  that  the  requisition  was  proper,  inasmuch  as,  if 
tbe  mongsge  had  not  been  satisfied,  the  mortgagee  might,  by 
Tfftae  oi  The  Policies  of  Assurance  Act,  1867  [30  &  31 
^ksL  0.  144]  have  sued  the  office  in  his  own  name  on  the 
■a^nment,  and  that  the  society  were  entitled  to  their  costs 
a*  between  solicitar  and  dienf,  but  not  to  their  charges  and 
cif>Gifle»:  In  re  Haycocks  PoUey,  1  Ch.  D.  611. 

A  cheque  is  a  mere  order  to  pay,  and  is  not  an  assign-  cheque  not  an 
meat  of  anything.     It  cannot  therefoie  be  an  absolute  ««8»«>»™«»*^- 
iofi^nment  of  a  debt  or  legal  chose    in  action  within 
<«l)-sw"tion  6  of  >^ection  25 :  Schroeder  v.  Central  Bank  of 
iMtdon,  24  W.  B.  710,  34  L.  T.  (N.  S.)  735.    See  also 
M^jiiuon  v.  Forsier,  L.  B.  1^  Eq.  74. 

•  Stt  fatervieader  Act^  1831  [1  &  2  Wm.  IV.  c.  58] ;  and  Common  Law  Pro- 
'''4^  Ji^lSBO  [23  Si  24  Vict.  c.  126,  m.  12  to  18],  p.  130,  postf  and  Day's 

'"I^  ^  f '^^nTf  Act,    1847  [l<»  &  U  Vict.  c.  96];   Act  for  further 

I  '-  7^  r     *        ri  *>  Ic  13  Vict.  c.  74] ;  the  Court  of  Chancery  (Funds)  Act. 

/^'f^^^^yt    4^1'    Btiie*  of  CTourt,  22  Dec.  1874,  post,  p.  132.     See 

..«  H*rpn'f  Chancery  Acts  <*'«» 
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Aet  1878,1. 85.       The  general  rule  is  perfectly  well  established  that  an 

u  sect.  .       assignee  of  a  choie  in  action  incapable  of  being  transferred 

Chose  in  action,  q;^  j^w  takes  such  chose  in  action  subject  to  the  equities 

to  which  it  was  liable  in  the  hands  of  the  assignor. 

General  rule  Affor  and  Othera  V.  The  Official  Manager  of  the  Athenceum  Life 

Tf  lUrt^  Assurance  Society  [3  C.  B.  (N.  S.)  725,  and  6  W.  R.  277],  which 
action,  ^^^  ^  special  case  in  an  action-atrlaw,  and  The  Official  Manager 

of  the  AthencBum  Life  Assurance  Society  v.  Pooley  and  Others 
[1  Giff.  102,  affirmed  on  appeal,  3  De  G.  &  J.  294],  which  was 
a  suit  in  equity,  well  illustrate  the  application  of  this  rule. 
Certain  directors,  acting  ultra  vires,  created  debentures  under 
the  common  seal  of  the  society,  and  in  the  year  1854  eight 
of  them  for  £500  each  (representing  £4000)  were  issued  to 
A.,  the  plaintiffs  in  the  action,  in  consideration  of  the  like 
sum  which  had  been  advanced  by  them  in  cash  to  the 
society  and  placed  to  the  credit  of  its  banking  account,  and 
seven  of  them  for  £500  each  (representing  £3500)  were  issued 
to  P.,  who  transferred  them  to  B.,  a  broker,  as  his  trustee. 
B.  on  behalf  of  P.  advertised  the  seven  debentures  for  sale, 
and  they  were  purchased  by  Mr.  Laune,  a  defendant  in  the 
suit,  for  £3260,  who  took  them  to  the  office  of  the  society  for 
registration,  and  they  were  returned  to  him  stamped  with  the 
name  of  the  society,  and  with  the  word  '*  registered." 

Some  interest  was  subsequently  paid  on  the  debentures, 
but  afterwards  the  society  repudiated  all  liability  on  the 
debentures,  on  the  ground  that  the  requirements  of  the  deed 
of  settlement  had  not  been  complied  with,  and,  as  to  the 
debentures  issued  to  P.,  on  the  further  ground  that  the  trans- 
action relating  to  their  issue  was  fraudulent. 

A.  and  L.  were  perfectly  innocent  holders  of  their  deben- 
tures, all  of  which  were  in  the  like  form.  A.  brought  an 
action  for  the  recovery  of  the  money  due  upon  their  deben- 
tures, and  an  action  was  brought  also  by  L.  upon  his 
debentures ;  but  inasmuch  as  L.  was  suing  upon  a  dbae  in 
action,  the  name  of  P.,  the  original  assignor,  was  necessarily 
added  as  a  co-plaintiff.  Subsequently  the  society  passed  into 
liquidation. 

The  claim  of  A.  was  submitted  to  the  Court  of  Queen's 
Bench  upon  a  special  case,  which  raised  for  adjudication  the 
question: — ^Whether  the  society  was  not  estopped  by  the 
recitals  in  the  debentures  from  denying  that  the  money  was 
in  fact  borrowed  strictly  in  pursuance  of  the  powers  vested 
in  the  society  under  the  deed  of  settlement. 

The  full  Court  (consisting  of  Cockbum,  C.J.,  Williams,  J., 
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Gtwder,  J^  and  Willee,  J.},  following  the  principle  laid  down  A0tl878,s.85 

in  The  Boyd  Briiuih  Bank  v.  Turquand  [6  E.  &  B.  248,  and  Bub-wet  6. 

6  £.  dc  6w  327],  decided  that  it  was  no  defence  to  an  action  on  c^hioeo^n 

d«^»iitiire8  under    the   seal  of  a  public  company  that  the  action. 

directors  bad  not  sufficient  authority  under  the  deed  of  settle- 

ment  to  borrow  the  money. 
L.'8  action  was  met  by  a  bill  in  equity,  which  was  filed  by 

tiie  society  against  P^  B.  (a  director),  and  L.,  seeking  to 

hsTe  the  £^500  debentures  in  the  hands  of  L.  delivered  up, 

»d  for  an  injunction  to  restrain  the  action  brought  in  the 

liames  of  P.  and  Li. 

Tioe-Ghancellor  Stuart,  being  of  opinion  that  the  trans- 
action relating  to  the  issue  of  those  debentures  was  clearly 
fisodulent,  made  a  decree  without  prejudice  to  any  pro- 
ceedings which  Li.  might  be  advised  to  take  against  those 
who  signed  the  debentures,  or  against  P.  and  B.  (his  trustee 
hr  sale).  The  Liords  Justices  Knight  Bruce  and  Turner 
sffnned  the  decree,  and  made  the  following  observations 
relating  to  the  assignment  of  ekoses  in  actum : — 

Load  Justice  Knight  Brace  said  : — "  Mr.  Laurie  appears  to 
have  bought  these  debentures  innocently,  but  very  impru- 
dentl J,  in  the  belief,  probably,  that  they  were  good  securities, 
md  'without  notice  of  anything  to  the  contrary.  Unfortu- 
nately, however,  he  bought  what  the  English  law  calls  a 
Aom  ta  acticnj  and  it  is  too  clearly  settled  to  admit  of  question 
or  argument  that  a  person  buying  a  chose  in  action,  which  can  Assignee. 
<»ly  be  put  in  suit  in  the  name  of  the  original  holder,  cannot 
in  general  stand  in  any  better  position  than  the  original 
holder.  Of  course,  there  may  be  instances  arising  from  the 
conduct  of  the  alleged  debtor,  and  if  in  the  present  case  Mr. 
Laurie  bad,  before  paying  his  money,  made  inquiries  in  the 
proper  quarter,  he  might  possibly  have  stood  in  a  better  posi- 
tion ;  but  he  never  made  any  inquiry,  he  paid  his  money,  and 
then  applied  to  the  office  of  the  company  to  have  his  assign* 
nent  registered.  This  was  done,  and  he  afterwards  received 
%  dividend  or  two.  Of  course,  these  circumstances  did  not 
iaduoe  him  to  part  with  his  money,  for  he  had  already  done 
tOL  and  as  acts  of  confirmation  on  the  part  of  the  company 
tfeey  conid  amount  to  nothing,  for  they  were  acts  done  under 
tie  nme  in^ence  and  direction  as  the  previous  acts,  and 

wftiboot  any  knowledge  of  the  real  state  of  the  case  on  the 

J»rt  ai  those  whom  it  is  sought  to  aflfect  by  them." 
lord  Justice    Turner    said :— *•  The  debentures,  assuming 

them  to  he  valid  af  la^»  ™»y  ^*^®  ^^^^  fraudulently  issued, 

E 


action. 
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Aet  1873,1.25.  a^cl  the  caee   may  be  decided    upon  their    issue    wiihont 

—  reference  to  their  creation. 

Choses  in  u,  j^    has    been    contended    on    behalf  of  the   appellant " 

(Laurie)  *'  that  whether  the  assignee  takes  subject  to  those 
equities  or  not  depends  upon  the  question  whether  he  made  all 
the  inquiries  which  it  was  incumbent  tipon  him  to  make.  I 
cannot,  however,  find  any  authority  in  which  any  such  prin- 
ciple has  been  laid  down.  The  general  rule,  which  is  founded 
on  good  reasons,  has  been  universally  recognized  without  any 
such  qualification,  and  if  we  were  to  break  in  upoD  it  now, 
it  is  impossible  to  foretell  the  amount  of  mifichief  which 
would  follow  such  a  dangerous  innovation  upon  the  settled 
law.  There  is  no  doubt,  however,  that  the  persons  liable  to 
the  demand  may  so  act  as  to  create  against  themselves  an 
equity  preventing  the  application  of  the  rule.  There  may  be 
such  dealings  between  the  assignee  and  the  party  originally 
liable  as  to  preclude  that  party  from  insisting  as  against  the 
assignee  upon  rights  which  he  might  have  claimed  as  against 
the  assignor. 

'*  It  has  been  contended  that  there  have  been  such  dealings 
in  the  present  case,  that  the  registration  of  the  transfer  to 
Mr.  Laurie,  and  the  payments  which  have  been  made  of 
interest  to  him,  give  him  a  better  right  than  P.,  and 
prevent  the  company  from  disputing  as  against  him  their 
liability  under  the  debentures.  As  regards  the  registration, 
what  more  is  registration  than  an  entry  in  the  books  of  the 
company  of  the  fact  that  the  debt  has  been  transferred? 
That  entry  was  made  by  officers  of  the  company  in  the 
books  of  the  company,  but  was  never  communicated  to  the 
shareholders  at  large,  nor  in  any  way  recognised  by  them. 
How  then  can  the  shareholders  be  bound  by  it  ?  Can  it  be 
contended  that  the  entry  of  the  original  debt  would  make  it 
binding  upon  them  ?  If  not,  how  can  the  entry  of  the  transfer 
have  any  such  effect  ? 

**  Then  as  to  the  payment  of  interest,  I  do  not  give  any 
opinion  as  to  how  the  case  woxdd  have  stood  if  it  had  appeared 
in  the  reports  of  the  directors  that  these  sums  had  been  bor- 
rowed, and  that  interest  had  been  paid  upon  them,  and  such 
reports  had  been  approved  and  adopted  by  the  shareholders 
at  a  general  meeting,  for  in  this  case  the  payments  of  interest 
which  are  relied  on  were  never  entered  in  any  report  made 
by  the  directors,  nor  in  any  way  communicated  to  the  share- 
holders." 

See  also  Thcmdike  v.  HunU  3  De  G.  &  J.  563 ;  dmyheare  v. 
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New  Brunswick  and  Canada  Land  Co.,  1  De  G.^F.  &  J.  578  ;Inre  Aot  ISTS,  i.26. 
South  Essex  QoM  LigJU  d  Coke  Co.,  Huletfs  Case,  2  J.  <fe  H.  806  ;  fa>-Mct.7. 
Woodkams  v.  Anglo-AusiraUan  and  Universal  Family  Assurance 
Co.,  3  Giff.  238,  2  De  G.  J.  <fe  S.  162 ;  In  re  Blakely  Ordnance  Co., 
L.  B.  3  Cfa.  154;  Aheraman  Ironworks  v.  Wickens,  L.  £.  5  Eq. 
485,  4  Cb.  101 ;  Oraham  v.  Johnson,  L.  R.  8  Eq,  36 ;  In  re 
Northern  Assam  Tea  Co.,  L.  B.  10  Eq.  458  ;  In  re  South  Essex 
Estuary  Co.,  L.  B.  1 1  Eq.  157 ;  In  re  Imperial  Land  Co.  of  Mar- 
seilles, Ex  parte  Colbome  and  Strawbridge,  L.  B.  1 1  Eq.  478 ;  In  re 
Hercules  Insurance  Co.,  Brunton*s  Claim,  L.  B.  19  Eq.  302. 

VII. — BULE   OF  LAW   AS    TO    STIPULATIONS    NOT    OF    THE 

ESSENCE  OF  CONTRACTS. 

Subsection  7. 

**  Stipulations  in  contracts,  as  to  time  or  otherwise,        '^; 
which  wonld  not  before  the  commencement  of  this  Act  not^of  the*** 
hare  been  deemed  to  be  or  to  have  become  of  the  essence  essence  of 
of  such  contracts  in  a  Court  of  Equity,  shall  receive  in  all 
Courts  the  same  construction  and  effect  as  they  would 
have  heretofore  received  in  equity." 

This  sub-section  was  amended  by  section  10  of  the  Act  contracu  for 
of  1875,  which  provided  that  the  reference  to  the  date  of  ■*^«- 
the  passing  of  the  principal  Act  should  be  deemed  to  refer 
to  the  date  of  the  commencement  of  the  principal  Act 
(p.  509  post). 

The  time  fixed  by  a  contract  of  sale  for  its  completion 
is  at  law  deemed  of  the  essence  of  the  contract.  But 
equity  will  in  certain  cases  carry  the  agreement  into 
execution,  notwithstanding  that  the  time  appointed  has  Time. 
elapsed,  and  although  there  has  been  no  waiver.  See 
Sugden,  Vendors  and  Pwrchasers,  ch.  6  ;  Seton  v.  Slade,  7 
Ves.  265 ;  Heame  v.  Tencmty  13  Ves.  287 ;  Lemum  v.  Napper, 
2  Sch.  and  Lef.  682  ;  Dart  and  Barber's  Vendors  and 
Purchasers^  4th  ed.  vol.  i.  p.  116,  vol.  ii.  p.  891 ;  Dowson 
V.  Solomon^  1  Dr.  &  Sm.  9 ;  Weils  v.  Maxwell,  32  Beav. 
408-650 ;  BuU  v.  Huchins,  32  Beav.  615 ;  MeMurray  v. 
Spicer,  L.  R  5  Eq.  527 ;  Webb  v.  Hughes,  L.  E.  10  Eq. 
281 ;  Thompson  v.  Hudson,  L.  R.  4  H.  L.  1 ;  SneBing  v. 
Thomas,  L.  R.  17  Eq.  303  ;  and  White  and  Tudor's  L.  C. 

The  effect  of  a  contract  for  purchase  was  very  different  Effect  of  con- 
at  law  and  in  equity.     At  law  the  estate  remained  the  *J|^*  ^^^  P"*"* 

E  2 
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Aetl878,i.25.  estate,  of  the  vendor,  and  the  money  that  of  the  vendee. 
- —   It  was  not  so  in  equity,  but  in  equity  the  estate,  from  the 

Ownership.  sealing  of  the  contract,  was  the  real  property  of  the  vendee- 
It  descends  to  his  heirs.  It  was  devisable  by  his  will ;  and 
the  question  whose  it  was,  was  not  to  be  discussed  merely 
between  the  vendor  and  vendee,  but  might  have  to  be  dis- 
cussed between  the  representatives  of  the  vendee  [per 
Lord  Eldon] :  Seton  v.  Slade,  7  Ves.  274. 

Vendor  trustee       The  moment  you  have  a  valid  contract  for  sale,  the 

for  purchaser.    ^^^^^^  becomes  in  equity  a  trustee  for  the  purchaser  of  the 

estate  sold,  and  the  beneficial  ownership  passes  to  the  pur- 
chaser, the  vendor  having  a  right  to  the  purchase-money. 

Vendor's  lien.  ^  charge  or  lien  on  the  estate  for  the  security  of  that  pur- 
chase-money, and  a  right  to  retain  possession  of  the  estate 
until  the  purchase-money  is  paid,  in  the  absence  of  express 
contract  as  to  the  time  of  delivering  possession  [per  Sir 
G.  Jessel,  M.E.  ]  :  Lysaght  v.  Edwards^  2  Ch.  D.  506. 

Rights  when         Under  a  contract  for  the  purchase  of  an  estate  where  the 

Durch&se 

money  payable  money  is  to  be  paid  in  portions,  every  payment  is  a  part 
by  instalments,  performance  of  the  contract  by  the  vendee,  and  in  equity 

transfers  to  him  a  corresponding  portion  of  the  estate. 

Lord  Westbury  laid  down  this  rule  in  Ro8e  v.  Watson 
[10  H.  L.  C.  678]  as  follows.  *  When  the  owner  of  an  estate 
contracts  with  a  purchaser  for  the  immediate  sale  of  it, 
the  ownership  of  the  estate  is,  in  equity,  transferred  by 
that  contract.  Where  the  contract  imdoubtedly  is  an 
executory  contract,  in  this  sense,  namely,  that  the  owner- 
ship of  the  estate  is  transferred,  subject  to  the  payment 
of  the  purchase-money,  every  portion  of  the  purchase- 
money  paid  in  pursuance  of  that  contract  is  a  part  per- 
formance and  execution  of  the  contract,  and,  to  the  extent 
of  the  purchase-money  so  paid,  does,  in  equity,  finally 
transfer  to  the  purchaser  the  ownership  of  a  corresponding 
portion  of  the  estate.'  And  Lord  Granworth  (ti.  p.  683) 
expressly  concurred.  See  also  Shaw  v.  Forster,  L.  R.  5 
H.  L.  321. 
Mortgages.  As  to  mortgages,  though  the  money  is  not  paid  at  the 

Stipulations  as  time  stipulated,  if  paid  with  interest  at  the  time  a  re- 
to  time.  conveyance  is  demanded,  there  must  be  a  re-conveyance 

of  the  estate,  the  contract  being  in  equity  considered  a 
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mere  loan  of  money    secured   l>y  a  pledge  of  the  estate.  Aetl878,i.M. 

M  in  the  instance    of    &     Tnortgage  with  interest  at  5  '^^'^^^' 

per  oeot  and  a   conditioTi     to    take  4  if  regularly  paid,  stipulations  as 

or  at  4  per  cent.  witb.   sl  condition  for  5  if  not  regularly  inte'rest.^ 

paid,  at  law  yon  miglit  in    tliat  case  recover  the  5  per 

cat,  for  it   is  tbe     legc^L    interest.    But  equity  regards 

tie  5  per  cent,  as  a  pena.lty  for  securing  the  4,  and  time 

is  BO  farther  the  essence  tlian  that,  if  it  is  not  paid  at  the 

time,  the  party  may  lt>e  xelieved  from  paying  the  5  per 

cent  by  paying  tlie   4:    per  cent,  and  putting  the  other 

party  in  the  same  condition   as  if  the  4  per  cent,  had 

been  paid,  that  is,  by  paying  him  interest  upon  the  4  per 

cent,  as  if  it  bad  been    received  at  the  time  [per  Lord 

Hdun]:  Seton  v.  Shuley  7  Ves.  273. 

Vni. — BTjIX  of   tiAW    AS   TO  INJUNCTIOKS  AND   RECEIVERS. 

Stdy-^edifm  8.  Bub-seot  8. 

*~  A.  mandamus  or  an  injunction  may  be  granted  or  a  injunctions 
TtOf i^et  appointed  by  an  interlocutory  order  of  the  Court  *"^  "ceivers. 
in  all  cases  in  whicb   it   shall  appear  to  the  Court  to  be 
post  or  oanvement  that  such  order  should  be  made ;  and 
v[iy  such  order  may   be  made  either  unconditionally  or 
ufon  guch  terms  and  conditions  as  the  Court  shall  think 
psl ;  and  if  an  injunction  is  asked,  either  before^  or  at,  or 
»ft€r  the  hearing  of  any  cause  or  matter,  to  prevent  any 
threatened  or  apprehended  waste  or  trespass,  such  injunc- 
tion may  be  granted,  if  the  Court  shall  think  fit,  whether 
tbe  person  against  whom  such  injunction  is  sought  is  or 
s  not  in  possession  under  any  claim  of  title  or  otherwise, 
or  (if  out  of  possession)  does  or  does  not  claim  a  right  to 
do  tbe  act  sought  to  be  restrained  under  any  colour  of 
thle;  and  whether  the  estates  claimed  by  both  or  by 
either  of  the  parties  are  legal  or  equitable.*' 

Older  LIL  relates  to  mandamus  injunctions  or  interim 
preservation  of  property,  &c. 

Tbe  words  **  interlocutoiy  order  of  the  Court"  must  be  Interlocutory 
aoderktood  as  referring  to  an  interlocutory  motion  in  a  pend-  ®^'^®*- 
ing action:  -B^irr  v.  Barr,  W.  N.  1876,  p.  44. 

The  order  made  on   an  interlocutory  application  for  the  Receiver  at 
appointment  of  a  receiver  was  extended  to  the  whole  property  mortgagT^ 
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oomprified  in  the  plaintifiTs  seonrity  as  to  part  of  which  he 
was  legal  and  as  to  part  equitable  mortgagee:  Pea»e  v. 
Fletcher,  1  Ch.  D.  273. 

Where  bankruptcy  and  consequent  loss  to  a  trust  estate  is 
expected,  a  receiver  may  be  appointed  before  the  servioe  of 
the  writ  in  the  action  :  In  re  HJs  EstcUe,  1  Ch.  D.  276,  where 
the  form  of  the  order  in  such  a  case  is  indicated. 

Under  Order  LII.,  rule  4,  a  defendant  in  an  action  may 
before  judgment  apply  for  an  injunction  and  receiver.  The 
defendant  may  do  so  notwithstandiug  that  the  plaintiff  has 
already  served  notice  of  motion  for  the  like  purpose,  and  in 
such  case  one  order  will  be  made  on  the  two  motions,  but  the 
conduct  of  the  proceedings  will  in  general  be  given  to  the 
plaintiff:  Sargant  v.  Bead,  1  Ch.  D.  600.  The  circumstances 
under  which  one  of  the  members  of  a  dissolved  partnership 
will  be  appointed  manager  and  receiver  were  also  considered 
in  the  same  case. 

A  plaintiff  should  indorse  his  writ  with  a  claim  for  an 
injunction  or  receiver  when  the  obtaining  of  either  is  a 
substantial  object  of  his  action :  CoUhoume  v.  Coldxmme,  1 
Ch.  D.  690. 

In  an  action  to  enforce  specific  performance  of  a  parol 
agreement  to  execute  a  bill  of  sale  of  personal  chattels,  upon 
an  ex  parte  motion  before  appearance  of  the  defendant,  there 
being  evidence  of  immediate  danger  of  the  chattels  in  ques- 
tion being  disposed  of,  an  order  was  made  appointing  the 
plaintiff  (without  security)  interim  receiver  for  fourteen  days, 
or  until  a  receiver  should  be  appointed  under  a  reference  to 
chambers  for  that  purpose  which  the  Court  had  directed. 
The  plaintiff  undertook  to  deal  with  the  property  only  under 
the  direction  of  the  Court,  and  to  abide  by  any  order  which 
the  Court  might  make  as  to  damages  or  otherwise :  Tayhr  v. 
Eckersley,  2  Ch.  D.  302. 

A  defendant,  who  claimed  to  be  the  lawful  widow  of  an 
intestate,  possessed  herself  of  his  personal  estate,  and  was 
alleged  to  have  sold  a  portion  of  the  property.  The  plaintiff 
claimed  the  grant  of  administration  as  next  of  kin,  and  denied 
that  the  defendant  was  married  to  the  deceased.  On  the 
ex  parte  application  of  the  plaintiff  after  issue  of  a  writ  of 
summons,  but  before  servioe,  the  Court  restrained  the  defendant 
from  disposing  of  or  removing  any  of  the  estate  of  the  intestate 
until  further  order  of  the  Court :  Brand  v.  MiUon,  24  W.  K. 
624,  34  L.  T.  (N.  S.)  854. 

In  an  action  for  the  specific  performance  of  an  agreement 
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to  accept  a  lease    of  a  fsinn  in  which  judgment  had  been  let  1878,1.86. 
giTGi  far  the  defendant,  the  plaintiff  having  appealed,  the  ^^^*^'  ^'  _ 
Canrt  of  Appeal  (no  previottB  application  having  been  made  Receiver  ap- 
iD  the  divisional  Conrt  or  a  Judge)  appointed  the  plaintiff  poJ«»*«^  ^T 
receiver  and  manager  of  the  farm  without  security,  on  his  AppeaL 
tmdertaking  to  abide  by  any  order  which  the  Court  might 
make  in  the  matter :  Hyde  v.  Warden,  1  Ex.  D.  309. 

See  Tomng  v.  Srassey,  1  Ch.  D.  277,  noted  post  on  Order  II.   Injunctions  ex 
rale  4  (p.  135),  as  to  applying  ex  parte  for  an  injunction  where  ^^' 
the  defendant  is  oat  of  the  jurisdiction. 

See  also  Melui$h  v.  MUtan,  24  W.  B.  679,  noted  on  Sect.  34, 
p.  75,  and  on  Order  LiII.  rule  3  (p.  299),  where  the  Probate, 
ks.  Divifloon  granted  an  injunction  ex  parte  before  service  to 
protect  property  pending  a  suit  for  revocation  of  probate. 

Aoeording  to  tbe  old  practice,  a  mortgagee  who  had  the  Receivers  in 
l^  ertate  could  not  have  a  receiver  (Bemey  v.  SeweU,  1  J.  ™^[^^^*^' 
k  W.  647)  except  under  special  circumstances :  Ackland  v. 
Guuewer^  31  Beav.  482.  Under  the  new  practice  a  receiver 
hm  been  appointed  of  property  as  to  part  of  which  the 
plaintiff  was  legal  and  as  to  part  equitable  mortgagee :  Pease 
T.  Fleidusr,  1  Ch.  D.  273. 

And  under  the  old  practice,  when  a  first  mortgagee  was  in 
pMsesBlan,  a  receiver  would  not  be  appointed  against  him 
except  on  his  confe^ssion  that  he  had  been  paid  off,  or  on  his 
n&fld  to  accept  what  was  due  to  him.  But  when  the 
fiiBt  mortgagee  was  not  in  possession,  a  receiver  would  be 
sppuinted  at  the  suit  of  a  subsequent  incumbrancer  without 
prejudice  to  the  first  mortgagee's  right  to  take  possession :  see 
Bar^ef  v.  Sewell,  1  J.  <fe  W.  647  ;  Quarrell  v.  Beckford,  13  Yes. 
37T;  CodringUm  v.  Parker,  16  Ves.  469 ;  Bryan  v.  Carmick, 
1  Cox.  422;  Dalmer  v.  Dashwood,  2  CJox.  378;  Norway  v. 
fiove,  19  Yes.  153;  and  Welle  v.  Kilpin,  L.  R.  18  Eq.  298, 
where  the  form  of  the  decree  is  given,  appointing  a  receiver 
at  the  suit  of  judgment  creditor  without  prejudice  to  the 
right  of  prior  incumbrancers. 

Where  an  order  appoints  a  person  receiver  upon  his  giving  Receiver  not 
securitv,  he  is  not  constituted  receiver  until  security  is  given:  constituted  till 
Eiwards  V.  Edwarde,  2  Ch.  D.  291.     Since  this  decision  the  ^'"''''"^^  ^'^^°* 
pnetiee  has  been  to  appoint  an  interim  receiver  fur  a  limited 
period,  sufficient  to  enable  the  receiver  to  complete  his  recog- 
nizances :  see  Taylor  v.  Eckersley,  2  Gh.  D.  302. 

It  is  not  competent  for  anyone  to  interfere  with  the  posses-   Interfering 
«ion  of  a  receiver,  or  to  dibobey  an  injunction  or  any  other  ^**^  receiver. 
(Oiler  of  tbe  Conrt,  on  the  ground  that  such  orders  were 
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Aot  1878, 1.85.  improvidently  mada     Parties  must  take  a  proper  course  to 
Bnb-iacti.  8-9.  question  their  validity,  but  while  they  exist  they  must  be 

obeyed:  BusaellY,  East  Anglian  Ely.  Co.,  3  Mac.  &  G.  104; 

6  Rly.  Cas.  501.    See  also  De  WintonY.  Mayor  of  Brecon^  28 

Beav.  200  ;  Lane  v.  Stemey  3  Giff.  629. 

See  Consolidated  Orders  of  the  Court  of  Chancery,  Order 

XXIY.,  as  to — 

(1)  The  security  for  and  salaries  of  receivers. 

(2)  The  days  for  receivers  to  leave  and  pass  accounts  and 
pay  balances,  and  as  to  the  penalties  of  neglect. 

(3)  Summons  to  proceed  upon  and  entry  of  account. 

(4)  Deposit  of  account  book. 
See  also  Bule  XYI.  of  the  regulations  as  to  business   in 

chambers  of  the  8th  of  August,  1857,  relating  to  the  time  for 
receivers  to  deliver  their  accounts,  and  the  schedule  to  those 
regulations : — (No.  13)  As  to  forms  of  receiver's  recognizance. 
(No.  14)  Forms  of  account.  (No.  15)  As  to  receiver's  costs 
of  appointment  and  passing  account.  (No.  16)  Plaintiff  or 
defendant's  costs  of  passing  receivers  acconnt;  and  (No.  17) 
as  to  form  of  affidavit  verifying  receiver's  report.  (Morgan's 
Acta  d  Chancery  Orders^ 

Unless  the  cases  raised  and  the  objects  sought  were  identical, 
the  Court  of  Chancery  would  not  prevent  a  petitioner  from 
proceeding  in  a  criminal  court  against  the  defendants  to  a 
suit  in  Equity :  The  Mayor  of  York  v.  FiUcingUm,  2  Atk.  302  ; 
Lord  Montague  v.  Dudman,  2  Yes.  Sen.  396;  and  AUomey^ 
General  v.  Cleats,  18  Yes.  211.  220;  Madd.  Ch.  Pr.  3rd  ed.  p. 
235 ;  Sanll  v.  Browne,  L.  R.  10  Ch.  64. 

In  SauU  V.  Browne,  where  an  application  was  made  to  the 
Court  of  Appeal  to  restrain  criminal  proceedings  commenced 
before  a  magistrate.  Lord  Cairns  said : — "  It  would  be  in  the 
discretion  of  the  magistrate  whether  to  hear  the  case  or  not,* 
but  that  is  for  his  discretion,  not  for  ours.  Or,  if  the  summons 
should  result  in  an  indictment,  it  will  be  for  the  Attorney- 
General  to  consider  whether  such  a  proceeding  ought  to  be 
allowed  to  go  on  ;  but  that  again  rests  in  his  discretion,  not 


As  to  stay  of 

criminal 

pro© 
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8a1)-ieet  9. 

Damages  by 
collisions  at 
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in  ours. 

IX. — RULE  OF   LAW  AS  TO  DAMAGES  BY  C0LLISI0K8 

Sub-section  9. 

*'In    any   cause   or  proceeding    for  damages  arising 

*  The  course  suggested  by  the  Lord  Chancellor  was  adopted,  and  upon  the 
summons  coming  on,  the  magistrate  ordered  it  to  stand  over  until  aft«r 
tho  suit  in  Chancery  should  have  been  heard. 
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out  of  a  collision  between  two  ships,  if  both  ships  shall  Astl878,t.26. 
be  foflnd  to    have    been    in    fault,  the  rules    hitherto  9_xo. 


in  fofce  in  the  Court  of  Admixaltyy  so  far  as  they 
bare  been  at  variance  with  the  rules  in  force  in  the 
Courts  of  G>nimon  Law,  shall  preyail."  * 

WheneTer  there  is  a  collision  in  which  both  vessels  are  Admiraitj  rnie 
m  £uilt,  a  positive  rule  of  the  Court  of  Admiralty  requires  "  ^i^^^ 
the  damage  done  to  both  ships  to  be  added  together,  and 
the  combined  amount  to  be  equally  divided  between  the 
ovneis  of  the  two  (jper  Lord  Denman]:  De  Vav/x  v. 
Sdeador,  4  Ad.  &  £.  431.  See  also  7%6  Linda,  6  W.  E. 
196, 4  Jur.  (N.  S.)  146 ;  TheMarpesia,  L.  E.  4  R  C.  212  ; 
He  Bmmore,  L.  B.  4  A.  &  E.  132;  The  Otter,  L.  E.  4  A. 
arE.203. 

At  common  law  the  plainti£f  could  not  recover  unless 

the  injury  was  attributable  entirely  to  the  fault  of  the 

defendants ;  if  he  were  partly  in  fault,  but  the  defendants 

ought  with  care  have  prevented  the  accident,  he  could 

'^"^t^in  his  action :  Vanderplank  v.  MiUery  Moo.  &  M.  169. 

X. — ^BCLB   OF    liAW   AS  TO  CUSTODY  AND  EDUCATION  OP 
C-1.^.^-       1A  INFANTS. 

Swlh^ed^cn  10.  fMnm^  10. 

**  In  questions  relating  to  the  custody  and  education  of  infanu. 
inCudts  tiie  rules  of  equity  shall  prevail." 

The  Court  of  Chancery  exercised  a  general  jurisdiction  Jansdiction 
in  the  case  of  infSEUitSy  whether  possessed  of  property  or  ^^^^  ^^ 
aoty  and  under  certain  circumstances  would  take  on  itself  Ciuncery. 
the  control  of  the  custody  of  an  infEuit,  and  would,  upon  Custody  of 
aifficient  grounds,  such  as  cruelty,  immorality,  and  the 
like,  remove  the  infant  even  from  the  custody  of  its 
iather  or  mother.! 


*  A  pnctical  illostration  of  the  conflict  of  jurisdiction  between  the  Courts 

^  CmoBtoti  Law  and  Admiralty  occurred  in  the  case  of  "  TTie  Normandy" 

w^k&  cuae  into  coUisioik  with  the  *'  Mary.**    Various  actions  relating  to  the 

■aacr  were  bronglit  in  the  Court  of  Admiralty,  and  the  Ck>urt  of  Exchequer 

ivad  a  pmliiWtioa.     The  owners  of  the  ^  Normandy  "  then  sought  relief  in 

tM  Cevt  c(  Chancery  under  the  provisions  of  the  Merchant  Shipping  Acts, 

ui  stayed  a  Dumber  of  actions  which  had  been  brought  against  them  in  the 

0«arU  cf  ComiDon  Law,  and  obtained  a  settlement  of  all  claims  arising  out 

^  ikt  eollskni.    See  The  Normandy,  L.  R.  3  A.  &  £.  152  ;  James  v.  London 

rndSa^k-WetUm  Biy.  Co.,  L.  R.  7  Ex.  187  and  287 ;  London  and  8ouihrWe$tem 

i&.  Co.  r.  Jamet^  L.  B.  8  Ch.  241. 

f  Tkt  cao»  where  the  grounds  of  remoral  have  been  held  to  be  sufficient 
lai  iwadkient   wiU    be  found   summarized   in   Simpson's    Lav3  of  InfanU, 


lufants. 
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Aot  1878,«.86.       ^  father  may  lose  the  right  to  the  enstody  of  hie  child 
—  by  allowing  it  to  be  brought  up  by  other  persons,  it  it 
becomes  the  manifest  interest  of  the  child  not  to  b^  re- 
moved from  the  custody  in  which  it  has  been  placed : 
Lyons  v.  Blenkin,  Jac,  245 ;  Be  Fynn,  2  De  G.  &  Sm.  457; 
Re  Curtis,  28  L.  J.  Ch.  (N.  S.)  458  ;  Be  Tomlinson,  3  De 
G.  &  Sm.371. 
Ward  of  court.       Following  the  rules  of  equity,  when  an  action  is  com- 
menced in  the  High  Court  of  Justice  for  the  decision  of 
Made  ward  by    the  Gourt  in  relation  to  the  estate  or  person  and  for  the 
'*"*^-  benefit  of  an  infant,  or  for  the  administration  of  property 

in  which  the  infant  is  interested,  the  infant,  whether 
plaintiff  or  defendant,  becomes  a  ward  of  Court  the  instant 
that  the  action  is  commenced.  See  Danieirs  Practice^  p. 
1 190 ;  Hughes  v.  Science,  2  Eq.  Ca.  Ab.  756 ;  Moor  v. 
Moor,  Barnard,  Rep.  in  Chan.  407,  and  2  Atk.  157; 
Butler  V.  Freeman,  1  Amb.  302 ;  Wellesley  v.  Beaufort,  2 
Kuss.  21 ;  Bussell  v.  Nicholls,  16  L.  J.  (N.  S.)  Ch.  47. 

In  Andrews  v.  Salt  [L.  R.  8  Ch.  622],  a  sum  of  only 
£20  was  invested  in  the  names  of  trustees  in  trust  for  the 
infant  plaintiff,  Mary  Ellen  Andrews,  and  a  suit  to 
administer  the  trust  was  instituted  for  the  purpose  of 
making  her  a  ward  of  Court  and  for  the  appointment 
of  a  guardian  and  for  direction  as  to  her  education.* 
Without  suit  The  payment  of  money  into  Court  under  The  Trustee 
in  certain         Relief  Act  makcs  the  infant  interested  in  such  money  a 


cases. 


maintenance. 


ward  of  Court :  Ex  parte  Bloyes  Trust,  1  Mac.  &  G.  500  ; 
Eodges  SeUlemerd,  3  E.  &  J.  213. 
Order  for  And  an  Order  for  the  maintenance  of  an  infiEtnt  brings 

the  property  of  the  infant,  and  consequently  the  person 
of  the  infant,  under  the  protection  of  the  Court  lor  all 
purposes,  and  constitutes  the  infant  a  ward  of  Court :  In 
re  Graham,  L.  B.  10  Eq.  530. 

But  the  payment  into  Court,  under  the  32nd  section  of 
The  Legacy  Duty  Act  [36  Geo.  III.  c.  52],  of  a  legacy  be- 
queathed to  an  infant  does  not  constitute  the  infant  a 


p.  139.    Sec  also  Watson's  Practical  Compendium  of  Equity,  p.  299  and  subse- 
quent pages,  and  see,  as  to  infants*  settlements,  18  k  19  Vict,  c  43  ;  custodr 
of  infants,  36  Vict.  c.  12 ;   and  contracts  by  iniiint«,  37  &  38  Vict,  c  62. 
•  See  also  Ciise:*  cited  in  Simpson's  Infants,  p.  134. 
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ward:  Be  Hillary,  2  Dr.  &  S.  461.    Nor  does  the  pay-  ArtiSTa^i.ss. 

ment  into  CJourt  by  a  railway  company,  under  The  Lands  — ' — '— 

Clanses  Act  [8  Vict.  c.  18],  of  the  purchase-money  of  lands  ^°'*^^ 
belonging  to  an  infant,  which  have  been  taken  by  the  com* 
pany,  constitute  the  infant  a  ward :   Me  WiUa,  Somerset^ 
and  Weynumth  Sly.  Co.,  Ex  parte  Brewer,  2  Dr.  &  S.  552. 

The  general  rules  upon  which  the  Court  acts  relating  Edncation  of 
to  the  education  of  infants  will  be  found  laid  down  in  ^^^^ 
Andrews  y.  Salt  [L.  B.  8  Gh.  622],  which  was  originally 
decided  by  Vice-chancellor  Malins,  and  was  affirmed  on 
appeaL  A  child,  a  ward  of  Court,  must  be  brought  up 
in  the  religion  of  its  father  in  the  absence  of  any  special 
circumstances  to  the  contrary.  ''It  is  a  rule  of  the 
Court,"  said  his  Lordship, ''  which  is  often  yery  painfully 
brought  into  action;  but  still  it  is  so  absolute  that  I 
myself  on  many  occasions  haye  been  obliged  to  warn 
mothers  that  they  cannot  be  permitted  to  bring  up  their 
children  in  any  other  religion  than  the  religion  of  their 
father,  unless  there  be  some  particular  circumstances 
which  justify  a  deviation."  See  also  Stomion  y.  Stourton, 
8  De  G.  M.  and  G.  760;  Davis  v.  Davis,  10  W.  K.  245 ; 
HiTl  y.  Hia,  10  W.  R.  400,  and  31  L.  J.  Ch.  505;  Audin 
V.  Austin,  34  Beay.  257 ;  Be  Neuibery,  L.  R,  1  Ch.  263 ; 
Skinner  y.  Orde,  L.  R.  4  P.  C.  60. 

An  ante-nuptial  agreement  that  the  children  shall  be  Agreement  to 
brought  up  in  a  different  religion  from  that  of  the  father  ^^t  enforS 
was  not  binding  at  law  or  in  equity,  but  such  an  agreement 
would  liave  weight  with  the  Court  in  considering  whether 
the  father  had  abandoned  his  right  to  educate  his  children 
in  his  own  religion :  Andrews  y.  Salt,  L.  R.  8  Ch.  636. 

When  infants  become  wards  of  Court,  the  first  and  No  religions 
paramount  duty  of  the  Court  unquestionably  is  to  consult  recognizedf 
the  well-being  of  the  infants,  and  in  discharging  that  duty 
the   Court  recognizes  no  religious  distinction  [per  L.J. 
Turner] :  Stourton  y.  Stourton,  8  De  G.  M.  &  G.  760. 

Under  the  Statute  of  Westminster,  2  c.  35,  one  guilty  Ward  of 
of  rayishment,  either  of  a  male  or  female  ward,  if  the  Rayishment. 
ward  were  restored,  though  not  married,  was  to  be  punished 
with  two  years'  imprisonment,  but  if  the  ward  were  not 
restored,  or  if  restored  and  haying  been  married,  the  party 
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guilty  of  such  ravisliment  (if  he  could  not  make  Batisfaction 
for  the  marriage)  was  to  be  punished  by  imprisonment 
for  life,  or  by  abjuring  the  realm  at  the  discretion  of  the 
Court  And  the  matter  of  marrying  infants  without 
the  proper  consent  of  guardians  was  provided  against  both 
at  law  and  in  the  Court  of  Chancery,  especially  the  latter, 
it  being  notorious  that  a  Court  of  Equity  entertained  no 
greater  jealousy  of  nor  showed  more  resentment  against 
anything  than  the  unlawful  marriage  of  infants  [per  Lords 
Commissioners]  :  Eyre  v.  Shaftesbury^  2  P.  Wms.  111. 

The  improper  taking  away  of  an  infant  ward  of  Court 
from  its  guardians,  and  the  marrying  of  the  ward  without 
leave  of  the  Court,  is  of  the  nature  of  a  criminal  and  not 
a  mere  civil  contempt :  Hannes  v.  Waughy  2  Eq.  Ca.  Ab. 
754 ;  Eyre  v.  Shaftesbury,  2  P.  Wms.  1 11 ;  Moor  v.  MooVy 
Barnard,  Rep.  in  Chan.  404,  S.  C.  2  Atk.  157,  and  2  Eq. 
Ca.  Ab.  757  ;  Butler  v.  Freeman,  1  Amb.  302 ;  Nichclaon 
V.  Squire,  16  Ves.  259;  and  privilege  of  Parliament  is  no 
protection  against  an  attachment  for  any  such  contempt : 
WeUedey  v.  Beaufort,  2  R.  &  M.  639. 

An  abortive  endeavour  to  marry  a  ward  of  the  Court  is 
a  contempt :   Warter  v.  Yorke,  19  Ves.  451. 

The  pendency  of  a  bill  in  Chancery  relating  to  an 
infant's  estate  was  held  to  be  notice  to  all  the  world  of 
the  infant's  being  a  ward  of  Court,  so  as  to  make  agents 
and  contrivers  concerned  in  the  improper  taking  away  or 
the  marrying  of  the  ward  wilhout  leave  of  the  Court 
guilty  of  a  contempt,  though  they  had  not  any  actual 
knowledge  of  the  infant  being  such  ward  :  Moor  v.  Moor, 
Barnard,  Rep.  in  Chan.  404;  Nicholson  v.  Squire,  16 
Ves.  259  (a).  But  the  Court  takes  the  circumstances  of 
the  case  into  consideration. 

In  one  of  the  earliest  reported  cases  [a.d.  1713]  relating  to 
wards,  namely,  that  of  Hanr^es  v.  Waugh  (ubi  supra),  an  infant 
was  inveigled  from  her  guardian  and  married  to  W.,  and 
though  the  infant  was  not  taken  from  a  guardian  assigned 
by  the  Court,  yet  W.,  the  parson,  and  '*  the  agents  "  were  all 
committed,  and  would  appear  to  have  been  long  in  custody. 

And  in  MicheWs  Case  [2  Atk.  173],  a  principal  contriver 
in  marrying  a  ward  was  struck  out  of   the  commission  as 
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justice  of  the  peace,  prohibited  from  practising  at  the  bar,  Aatl87S,t.W. 
and  committed  and  kept  a  close  prisoner  abont  five  weeks,   gy^y**  *P' 
when  he  was  liberated  in  consequence  of  ill-health.  Infants. 

A  c^reat  distinction  was  early  drawn  between  those  who   Non-con- 
were  agents  or  contriverd  and  others :  Hughes  v.  Science^  2 
f}q.  Ca.  Ab.  756,  and  Moor  v.  Moor, 

From  the  fall  report  of  Moor  v.  Moor  [Barnard :  Bep.  in 
Chan.  404],  it  would  appear  that  during  the  pendency  of  a 
bill  in  Chancery  for  administering  the  estate  of  M.,  an  infant, 
P.  married  the  infant  without  the  consent  of  her  guardian 
Greenhill,  with  whom  the  ward  lived  at  Watford,  and  without 
leave  of  the  Court.  The  guardian  disclosed  this  matter  to  the 
Court  upon  petition,  which  was  heard  by  Lord  Hardwicke, 
who  ordered  in  the  first  instance  the  husband,  and  subsequently 
several  other  persons,  to  attend,  who  accordingly  attended, 
and  made  afi&davits  in  Court. 

In  this  case  Lord  Hardwicke  said  the  proper  question  for 
his  consideration  was  how  far  the  several  persons  have  l)een 
criminally  concerned  in  assisting  in  this  marriage,  so  as  to 
incur  a  contempt  of  this  Court.     After  stating  the  case  as 
to  one  Ye^wbank,  to  the  effect  that  he  was  an  inhabitant  of 
Watford,  and  kept  a  public  inn  there,  and  as  it  was  generally 
known  there  that  Greenhill  was  guardian  to  the  young  lady, 
it  could  not  be  supposed  but  that  he  understood  the  same,  and 
hy  his  affidavit  he  owned  that  he  had  heard  she  resided  in  the 
hoiue  of  Greenhill  as  his  ward.     He  was  partly  in  the  con- 
trivance of  carrying  her  away,  for  he  went  with  her  from 
Watford  to  Pinner,  and  there  he  gave  her  away.     *'  Yewbank 
was  60  deeply  concerned  in  this  affair  that  the  only  matter  of 
doubt  with  regard  to  him  is  whether  it  is  necessary  that  he 
should  have  actual  knowledge  that  the  young  lady  was  a 
ward  of  this  Court     But  it  has  been  so  often  determined 
that  that  is  not  necessary  that  no  question  can  be  made  con- 
cerning it.     The  pendency  of  a  bill  gives  notice  to  all  the 
world." 

And  (after  referring  to  the  case  of  one  John  Peck  and 
Anne,  his  wife,  to  the  effect  that  they  knew  of  the  marriage 
hefore  it  was  had,  and  the  intention  that  there  was  to  com- 
plete it,  but  they  were  no  parties  to  the  contrivance  of  the 
marriage,)  added,  **  'Tis  not  barely  the  having  some  part  in 
the  transactions  relating  to  a  marriage  that  will  make  persons 
to  be  guilty  of  a  contempt  of  this  Court,  but  they  must  be  in 
some  manner  parties  to  the  contrivance  to  show  that  they 
are  in  some  degree  criminal." 
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A0tl878,B.a5. 
Snb-Mot.  10. 

Infants. 


Order  to  com- 
mit; but  stay 
of  execution. 
Release  upon 
petition. 


The  ruling  of  Lord  Hardwicke  in  Moor  v.  Moor  has 
since  been  generally  followed.  See  BiUler  v.  Freematt, 
1  Amb.  302 ;  SaUes  v.  SamgnoUy  6  Ves.  572 ;  Nicholson  v. 
Squire^  16  Ves.  259a. 

In  some  cases  the  Court,  although  making  an  order  to 
commit,  will  stay  the  execution  of  the  order.  Parties 
under  commitment  cannot  be  heard  except  upon  petition : 
Nicholson  v.  Squire,  (vhi  supra). 


Applications 
in  private. 


As  a  general  rule  the  petitioner  is  ordered  to  pay  the  costs 
of  the  motion  to  commit,  and  of  all  proceedings  incident 
thereto  and  of  his  release;  but  on  a  sufficient  undertaking 
bping  given  or  money  to  meet  the  costs  being  deposited,  the 
order  would  be  so  framed  as  to  operate  as  an  immediate 
release  without  awaiting  the  taxation  of  the  costs.  Where 
the  ward  has  not  been  married,  the  order  for  release  may  bo 
made  without  prejudice  to  any  further  order  as  to  the  con- 
tempt.   For  forms  of  orders  see  Seton's  Decrees. 

Applications  relating  to  such  contempts  are  usually  heard 
in  private,  and  it  being  contrary  to  the  practice  to  report  cases 
heard  in  private,  comparatively  few  can  be  cited  from  the 
reports  showing  the  extent  of  the  punishment  which  has  been 
inflicted  by  the  Court  for  such  contempt. 

There  is  no  rule  as  to  the  length  of  the  imprisonment ;  it  is 
imprisonment,    jjj  ^]jg  discretion  of  the  Court,  and  will  be  governed  by  the 
special  circumstances  of  the  case. 

In  MicheWs  CasCy  which  would  appear  to  have  been  a  very 
flagrant  case,  the  imprisonment  was  for  about  five  weeks, 
but  the  prisoner  was  otherwise  severely  punished.  In  a  case 
which  occurred  about  five  years  ago  the  principal  party  to 
the  contempt,  who  had  not  married  the  ward,  (and  whoso 
conduct  except  in  committing  the  contempt  of  taking  away 
the  ward,  was  unimpeached)  was  imprisoned  for  three  months, 
and  parties  who  were  concerned  in  the  contrivance  of  carry- 
ing away  the  ward  were  imprisoned  sixteen  days  (exclusive 
of  the  days  of  the  commitment  and  release).* 


Length  of 


Settlement. 


The  Court  compels  the  husband  of  a  ward  of  Court  to 
execute  such  a  settlement  of  the  infant's  property  as  the 


*  This  case  having  been  heard  in  private,  the  writer  has  not  felt  himself 
justified  in  giving  any  further  particulars,  but  the  above  note  of  it  is  written 
with  the  shorthand  writer's  notes,  and  also  the  abstract  of  the  orders  before 


him. 
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Court  maj  direct ;  in  re  Tmeedale's  SetOement,  Joh.  109;  A«ti87a.i.«i. 
and  as  a  rale,  if  he  has  committed  contempt  by  marrying  *»^^_^ 
the  ward  without  leave  of  the  goardian  or  of  the  Court,  he  ^^^^^^ 
«ill  be  kept  in  priscm  imtil  that  is  done :  Fidd  v.  Broum, 
17  Bea?.  146 ;    Cox  v.  JBemzete,  22  W.  R.  819.    But  there 
m*y  be  exceptiond ;  as,    for    instance,  where  the  marriage 
ias  been  with  the  consent  of  the  guardian,  and  a  proper 
wtdement  has  been  made  :    Leeds  v.  Bamardiston,  4  Sim 
58. 

The  mere  fact  of  marriage  with  a  female  ward  of  Court  Jarwdiction 
wiAoot  the  consent  of  the   Court  confers  upon  the  Court  pro^fyU* 
a  jorisdiction  to  decline    during  the  joint  lives  of  the  ^^^^ 
hifchand  and  wife  to  part  Tvitli  a  fund  in  its  own  power  and 
e«^j  belonging  to  the  ward,  even  upon  the  application 
(A  the  husband  and  wife,  until  a  proper  settlement  shall 
iiATe  be«i  made  thereof :   Martin  v.  Foster,  7  De  6.  Mac. 
4  G.  98.    See  also  Biddle  v.  Jackson,  26  Beav.  282,  and 
on  appeal,  3  De  G.  &  J.  544 ;  Longhottom  v.  Pearce,  3  De 
G.  &  J.  545  {noU) ;   Gh/nn  v.  Gilbard,  1  Dr.  &  S.  356 ; 
Wli<€  V.  Iferrtdt,  L..  R.  4  Ch.  345. 

II  there  be  only  an  apprehension  that  the  infant  ward  Restraining 
*iU  be  married  unequally  either  by  the  guardian  or  by  his  ™*"'**«®* 
neglect,  a  Gonrt  of  Equity  would  interpose,  and  send  for 
tbe  infant  and  commit  him  to  the  custody  of  a  proper 
pet«m  or  relation,  in  order  to  prevent  such  danger  [per 
lords  CommissioneTsJ  :    Eyre  v.  Shaftedmry,  2  P.  Wms 
lli 

And  where  an  infant  heir  was  but  seventeen  years  of 
•ge,  and  was  about  to  contract  matrimony,  though  there 
*ppeared  no  inequality  of  fortune  or  family,  yet  upon 
Hf^^^tion  the  Court  of  Chancery  assisted  the  testa- 
mentary guardian  to  prevent  the  marriage  as  improper  by 


And  where  it  appeared  that  an  infant  ward  was  about  to  Restraining 

n>ake  a  marriage  without  the  consent  of  the  Court,  an  in-  K^ardia"- 

jnaction  would  be  granted  to  restrain  not  only  the  mar- 

riage,  bat  also  all  communication  with  the  infant  and  all 

intercourae  either  personal  or  by  letter,  and  if  the  guardian 

was  suspected  of  countenancing  the  intended  marriage, 

lie  wonid  be  restrained  from  permitting  the  marriage  or 
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Aetl878,B.25.  giving  his  consent  without  leave  of  the  Court:*  Smith  v 
^^"'^^-  ^^'     Smith,  3  Atk  304 ;  Beard  y.  Travers,  1  Ves.  Sen.  313 

Roach  V.  Oarvan,  1  Dick.  88,  1  Ves.  Sen.  157 ;  Pearce  v 
Cndchfield,  14  Ves.  206 ;   Wa/rter  v.  York,  19  Ves.  451. 


8nb-8aet.  11. 

Cases  of 
conflict  not 
enumerated. 


XI. — RULES   OP   LAW  AS  TO  APPLICATION  OP  RULBS    OF 

EQUITY  GENERALLY. 

Svb-section  11. 

"  Generally  in  all  matters  not  hereinbefore  particularly 
mentioned,  in  which  there  is  any  conflict  or  variance 
between  the  rules  of  equity  and  the  rules  of  the  com- 
mon law  with  reference  to  the  same  matter,  the  rules 
of  equity  shall  prevail." 

See  Lasedles  v.  Butt,  2  Ch.  D.  688,  noted  on  Order  XXXVI. 
r.  2  (p.  252,  pod) ;  Anderson  v.  Bank  of  British  Columbia^  2  Ch. 
D.  644 ;  and  Bustros  v.  WhiU,  1  Q.  B.  D.  423,  noted  under 
Order  XXXI,  r.  1 1  (p.  228  post). 

Equity  enforced  rights  and  obligations  unknown,  to  the 
Common  Law  in  the  matter  of  trusts,  conversion,  election,  per- 
formance, satisfaction,  in  dealing  with  the  rights  and  liabili- 
ties of  married  women  with  reference  to  their  separate  estate, 
in  distribution  of  assets  in  which  the  rights  of  favoured 
creditors  at  Law  were  set  aside,  and  all  creditors  were  treated 
with  equal  justice.  These  are  the  general  heads  of  the  subjects 
with  whibh  Equity  has  special  concern,  but  to  enter  into  detail 
would  be  beyond  the  possible  limits  of  the  present  work. 


*  Kerr  on  InjunctumSf  p.  598. 


PART  III.]  BllTINGS.  65 


PART  IIL 

JUDICATUBE  AOT,    1873,  88.  26  TO   55  INCLUSIVE — JUDI-   Aet  1878, 

OATURE  Act,  1875,  ss.  4,  8,  11,  12,  15,  22,  33—  "'^^^' 


Appellate — Jurisdiction  Act,  1876,  s.  17. 

SITTINGS  AND  DISTRIBUTION  OF  BUSINESS. 

Section  26.  "  The  division  of  the  legal  year  into  terms  Beet  86. 
shall  be  abolished  so  far  as  relates  to  the  administration  Abolition  of 
of  justice ;  and  there  shall  no  longer  be  terms  applicable  **""** 
to  any  sitting  or  business  of  the  High  Court  of  Justice, 
or  of  the  Court  of  Appeal,  or  of  any  commissioners  to 
whom  any  jurisdiction  may  be  assigned  under  this  Act ; 
but  in  all  other  cases  in  which,  under  the  law  now  existing, 
the  terms  into  which  the  legal  year  is  divided  are  used  as 
a  measure  for  determining  the  time  at  or  within  which 
any  Act  is  required  to  be  done,  the  same  may  continue  to 
be  referred  to  for  the  same  or  the  like  purpose,  unless  and 
until  provision  is  otherwise  made  by  any  lawful  authority. 
Subject  to  niles  of  Court,  the  High  Court  of  Justice  and 
the  Court  of  Appeal,  and  the  Judges  thereof  respectively, 
or  any  such  Commissioners  as  aforesaid,  shall  have  power 
to  sit  and  act,  at  any  time,  and  at  any  place,  for  the 
transaction  of  any  part  of  the  business  of  such  Courts 
lespectiTely,  or  of  such  Judges  or  commissioners,  or  for 
the  discharge  of  any  duty  which  by  any  Act  of  Parlia- 
ment, or  otherwise,  is  required  to  be  discharged  during 
or  after  term." 

Section  27  empowered  her  Majesty  in  Council,  from  sect  27. 
time  to  time,  upon  any  report  or  recommendation  of  the  Vacations. 
Judges  by  whose  advice  her  Majesty  was  thereinafter 
authorized  to  make  rules  before  the  commencement  of 
the  Act,  and  after  the  commencement  of  the  Act  upon  any 
report  or  recommendation  of  the  Council  of  Judges  of  the 
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Act  1878, 
M.  28-29. 


860t28. 

Sittings  in 
vacation. 


Sooti  29* 

Jurisdiction 
of  Judges  of 
High  Court 
on  circuit. 


Supreme  Court,  with  the  consent  of  the  Lord  Chancellor, 
to  make  orders  regulating  vacations.  See  also  Act  1875, 
s.  17,  p.  401. 

Section  28.  "  Provision  shall  be  made  by  rules  of  Court 
for  the  hearing,  in  London  or  Middlesex,  during  vacation 
by  Judges  of  the  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  of  all  such  applications  as  may 
require  to  be  immediately  or  promptly  heard." 

Order  LXI.  relates  to  sittings  and  vacations.    (See  p.  326.) 

Section  29.  "  Her  Majesty,  by  commission  of  assize  or 
by  any  other  commission,  either  general  or  special,  may 
assign  to  any  Judge  or  Judges  of  the  High  Court  of 
Justice  or  other  persons  usually  named  in  commissions 
of  assize,  the  duty  of  trying  and  determining  within 
any  place  or  district  specially  fixed  for  that  purpose  by 
such  commission,  any  causes  or  matters,  or  any  questions 
or  issues  of  fact  or  of  law,  or  partly  of  fact  and  partly 
of  law,  in  any  cause  or  matter  depending  in  the  said 
High  Court  or  the  exercise  of  any  civil  or  criminal 
jurisdiction  capable  of  being  exercised  by  the  said  High 
Court ; 

**  And  any  commission  so  granted  by  Her  Majesty  shall 
be  of  the  same  validity  as  if  it  were  enacted  in  the  body 
of  this  Act ;  and  any  commissioner  or  commissioners 
appointed  in  pursuance  of  this  section  shall,  when  engaged 
in  the  exercise  of  any  jurisdiction  assigned  to  him  or 
them  in  pursuance  of  this  Act,  be  deemed  to  constitute  a 
Court  of  the  said  High  Court  of  Justice ; 

''And,  subject  to  any  restrictions  or  conditions  im- 
posed by  rules  of  Court  and  to  the  power  of  transfer, 
any  party  to  any  cause  or  matter  involving  the  trial  of  a 
question  or  issue  of  fact,  or  partly  of  fact  and  partly  of 
law,  may,  with  the  leave  of  the  Judge  or  Judges  to  whom 
or  to  whose  division  the  cause  or  matter  is  assigned, 
require  the  question  or  issue  to  be  tried  and  determined 
by  a  commissioner  or  commissioners  as  aforesaid,  or  at 
sittings  to  be  held  in  Middlesex  or  London  as  hereinafter 
in  this  Act  mentioned,  and  such  question  or  issue  shall  be 
tried  and  determined  accordingly. 

"  A  cause  or  matter  not  involving  any  question  or  issue 
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of  ftct  may  be  tried  and  determined  in  like  manner  with  AetlSTl>i.30, 
Ike  ooosent  of  all  the  parties  thereto."  Sect  80. 

Section  30.     "  Subject  to  rales  of  Court,  sittings  for  the  f'^^l^^"  f**** 
trial  bj  jury  of  causes  and  questions  or  issues  of  fact  shall  in  London  and 
be  held  in   Middlesex   and  London,  and   such  sittings  M»*^^*«**^ 
thall,  80  far  as  is   reasonably  practicable,  and  subject  to 
▼Bcations^   be   held  continuously  throughout  the  year  by 
as  many  Judges  as  the  business  to  be  disposed  of  may 
«^dCT  necessary.      Any  Judge   of  the   High   Court  of 
Jostioe  sitting   for   the  trial    of   causes   and    issues  in 
Middlesex  or  London^  at  any  place  heretofore  accustomed. 
V  to  be  hereafter  determined   by  rules  of  Court,  shall 
be  deemed  to  constitute  a  Court  of  the  said  High  Court 
of  Josttce." 

See  also  sect.  37,  Act  1873,  relating  to  sittings  in  London 
sad  Middlesex,  and  on  circuits;  and  sect.  15  of  The 
Appelkte  Jurisdiction  Act,  1S76 ;  and  sect.  42  of  Act  1873, 
RiatiAg  to  the  distribution  of  business  among  the  Judges  of 
tbe  Cbaneery  and  Probate,  Divorce,  and  Admiralty  Divisions, 
also  Wimier  Asnzes  Ad  1876  (p.  629),  and  orders  there- 
(p.  661). 

Order  XXXVL  relates  to  trials  (p.  251). 

is  Clarke  v.  (hokson  [2  Ch.  D.  746],  the  plaintiff  after  issue  issues  directed 
yAzi&L,  gave  notice  of  trial  with  a  jury  in  Middlesex,  hut  *>y  Chancery 
sabiequently  intimated  to  the  defendant  that  the  trial  would 
be  before  the  Judge  only,  and  the  case  was  set  down  for 
hearing.  The  defendant  having  claimed  the  right  to  have  a 
jwiv:  It  was  held  by  Vice-Chanoellor  Hall  that  under  Order 
XXXVL  rale  3,  the  defendant  had  the  right  which  he  claimed, 
mmd  that  where  the  case  was  of  a  nature  fit  to  be  tried  by  a 
jQiy,  the  ri^ht  should  not  ordinarily  be  interfered  with  by 
the  exercise  of  the  discretion  given  to  the  Court  by  rule  26. 

In  the  same  case  it  was  also  decided  that  actions  in  the 
Chancery  Division  for  trial  with  a  jury  are  to  be  set  down  in 
unless  in  the  statement  of  claim  or  under  Order 
rule  1,   ihe  place  or  county  be  named;  and  that 
Order  XXXVL   rules  27  and   29,  a    Judge  of  the 


Ckaaeery  Division  can  in  any  case  direct  issues  to  be  tried 
by  a  Judge  with  a  Jury  at  the  assizes  or  at  the  sittings  in 
Lotim  or  MiddJcBex, 

See  now  Ord&r   XXXVI.  rule  29  (a),  Dec.  1876  (p.  683 
psi/)  wbicb  requirce  that  where  in  any  action  on  the  Chancery 


F  2 


li 


68  SITTINGS  AND  [book  i. 

Aotl878»i.81.  Division,  the  action,  or  any  question  at  issue  in  the  action  is 

ordered  to  be  tried  before  any  Commissioner  or  Commissioners 
of  Assize,  or  at  the  London  or  Middlesex  sittings  of  any 
Division  other  than  the  Chancery  Division,  the  order  direct- 
ing such  trial  shall  state  on  its  face  the  reason  for  which  it 
is  expedient  that  the  action,  question,  or  issne,  should  be  so 
tried,  and  should  not  be  tried  in  the  Chancery  Division. 

See  also  as  to  trials  by  jury.  Cannot  v.  Morgan,  1  Ch.  D.  1  ; 
Clarke  v.  Cookaon  (uhi  supra)  ;  Swindell  v.  Birmingham  Syndicate^ 
3  Ch.  D.  127,  and  as  to  the  former  practice  see  p.  699 
post 

Soot.  81.  Section  31.  "  For  the  more  convenient  despatch  of  busi- 

thJHr°h  Court  ^®^  ^^  *^®  ^^  High  Court  of  Justice  (but  not  so  as  to 
of  Jutttice.        prevent  any  Judge  from  sitting  whenever  required  in  any 

divisional  Court,  or  for  any  Judge  of  a  different  division 
from  his  own),  there  shall  be  in  the  said  High  Court  five 
divisions  consisting  of  such  number  of  Judges  respec- 
tively as  hereinafter  mentioned.  Such  five  divisions  shall 
respectively  include,  immediately  on  the  commencement 
of  this  Act,  the  several  Judges  following;  (that  is  to 
say): — 

(1)  One  division  shall  consist  of  the  following  Judges ; 

(that  is  to  say,)  the  Lord  Chancellor,  who  shall  be 
president  thereof,  the  Master  of  the  Bolls,  and 
the  Vice-Chancellors  of  the  Court  of  Chancery,  or 
such  of  them  as  shall  not  be  appointed  ordinary 
Judges  of  the  Court  of  Appeal : 

(2)  One  other  division  shall  consist  of  the   following 

Judges,  (that  is  to  say,)  the  Lord  Chief  Justice 
of  England,  who  shall  be  president  thereof,  and 
such  of  the  other  Judges  of  the  Court  of  Queen's 
Bench  as  shall  not  be  appointed  ordinary  Judges 
of  the  Court  of  Appeal : 

(3)  One  other  division  shall  consist    of  the  following 

Judges,  (that  is  to  say,)  the  Lord  Chief  Justice 

of  the  Common  Pleas,  who  shall  be  president 

thereof,  and  such  of  the  other  Judges  of  the 

^  Court  of  Common  Pleas  as  shall  not  be  appointed 

ordinary  Judges  of  the  Court  of  Appeal : 

(4)  One  other  division  shall  consist  of  the  following 

Judges,  (that  is  to  say),  the  Lord  Chief  Baron  of 
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the  Exchequer,  who  shall  he  president  thereof,  Aet  1878, 1.81. 
and  such  of  the  other  Barons  of  the  Court  of  Dmaionsof 
Exchequer  as   shaU  not  be  appointed  ordinary  '^^\^^^ 
Judges  of  the  Court  of  Appeal : 
(5)  One  other  diyision  shall  consist  of  two  Judges  who, 
immediately  on  the  commencement  of  this  Act, 
shall  be  the  existing  Judge  of  the  Court  of 
Probate  and  of  the  Court  for  Divorce  and  Matri- 
monial  Causes  and  the  existing  Judge  of  the 
High  Court  of  Admiralty,  unless  either  of  them 
is  appointed  an  ordinary  Judge  of  the  Court  of 
Appeal.    The  existing  Judge  of  the  Court  of 
Probate  shall,  (unless  so  appointed,)  be  the  pre- 
sident of  the  said  division,  and  subject  thereto 
the  senior  Judge  of  the  said  division,  according 
to  the  order  of  precedence  under  this  Act,  shall 
be  president. 
*  The  said  five  divisions  shall  be  called  respectively  the 
Chancery   Division,  the    Queen's   Bench   Division,   the 
Common   Pleas  Division,  the  Exchequer  Division,  and 
the  Ptobate,  Divorce,  and  Admiralty  Division. 

*"  Any  deficiency  of  the  number  of  five  Judges  for  consti- 
tuting, in  manner  aforesaid,  immediately  on  the  commence- 
ment of  this  Act,  any  one  or  more  of  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions,  may  be  supplied 
brthe  appointment,  under  Her  Majesty's  royal  sign  manual, 
either  before  or  after  the  time  fixed  for  the  commence- 
ment of  this  Act,  of  one  of  the  Puisne  Justices  or  Junior 
Barons  of  any  superior  Court  of  Common  Law  from  which 
00  Jadge  may  be  appointed  as  aforesaid  to  the  Court 
of  Appeal,  to  be  a  Judge  of  any  division  in  which  such 
deficiency  would  otherwise  exist.  And  any  deficiency  of 
the  number  of  three  Vice-Chancellors  or  of  the  two 
Judges  of  the  Probate  and  Admiralty  Divisions  at  t)ie 
time  of  tbe  commencement  of  this  Act  may  be  supplied 
br  the  appointment  of  a  new  Judge  in  his  place  in  the 
suae  manner  as  if  a  vacancy  in  such  office  had  occurred 
after  the  commencement  of  this  Act. 

"Any  Jadge  of  any  of  the  said  divisions  may  be  trans- 
fened  by  Her  Majesty,  under  her  royal  sign  manual, 
(row  one  to  another  of  the  said  divisions. 
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"  Upon  any  vacancy  happening  among  the  Judges  of  the 
said  High  Court,  the  Judge  appointed  to  fill  such  vacancy 
shall,  subject  to  the  provisions  of  this  Act,  and  to  any 
rules  of  Court  which  may  be  made  pursuant  thereto, 
become  a  member  of  the  same  division  to  which  the 
Judge  whose  place  has  become  vacant  belonged." 

See  also  sect.  39,  Act  1873 ;  sect.  11,  sub-sect.  2,  Act  1875 
(p.  76) ;    Order  LI.  rule  2  ;  and  Order  LIV.  rule  2. 

The  eflfoct  of  sects.  31  and  39,  Act  1873,  and  of  sect.  11,  sub- 
sect.  2,  Act  1875,  taken  together  with  Order  LI.  rule  2,  and- 
Order  LIV.  rule  2,  is  that  any  Judge  of  the  Queen's  Bench, 
Common  Pleas  or  Exchequer  Divisions  sitting  at  chambers 
has  jurisdiction  to  order  that  an  action  assigned  to  one  of 
those  divisions  be  transferred  to  the  Chancery  Division, 
though  he  is  not  a  Judge  of  the  division  to  which  the  action 
is  assigned :  HiUman  v.  Mayhew,  1  Ex.  D.  132. 

Section  32  gives  power  to  Her  Majesty,  from  time  to 
time,  upon  any  report  or  recommendation  of  the  Council  of 
Judges  of  the  Supreme  Court,  by  Order  in  Council  to 
alter  the  number  of  the  divisions  or  of  the  Judges,  and  to 
abolish  on  vacancy  the  distinction  of  certain  judicial 
offices,  provided  tbat  the  total  number  of  Judges  of  the 
Supreme  Cqurt  should  not  be  reduced  or  increased  by 
any  such  order. 

Section  33.  '^  All  causes  and  mattera  which  may  be 
commenced  in,  or  which  shall  be  transferred  bv  this  Act  to 
the  High  Court  of  Justice  shall  be  distributed  among  the 
several  divisions  and  Judges  of  the  said  High  Court,  in 
such  manner  as  may  from  time  to  time  be  determined  by 
any  rules  of  Court  or  orders  of  transfer  to  be  made  under 
the  authority  of  this  Act ;  and  in  the  meantime,  and  subject 
thereto,  all  such  causes  and  matters  shall  be  assigned  to 
the  said  divisions  respectively,  in  the  manner  hereinafter 
provided.  Every  document  by  which  any  cause  or 
matter  may  be  commenced  in  the  said  High  Court 
shall  be  marked  with  the  name  of  the  division,  or  with 
the  name  of  the  Judge,  to  which  or  to  whom  the  same 
is  assigned." 

See  Hect.  11,  Act  1875,  and,  as  to  choice  of  division,  see 
Order  V.  rule  4. 
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£▼617  pei'son  by  whom  any  cause  or  matter  may  be  com-  Art  1171* 
mencedy  which  would  have  been  within   the  non-exclusive  — *^->^ 
ooignizance  of  the  Ck)urt  of  Admiralty  may  assign  the  same  to 
any  one  of  the  divisions  as  he  thinks  fit, 

By  marking  every  document  by  which  any  such  cause  or 
matter  is  commenced  with  the  name  of  such  division ; 
and  giving  notice  to  the  proper  officer ;  and. 
When  commenced  in  the  Chancery  Division,  by  marking 
such  document  with  the  name  of  such  of  the  Judges 
of  such  division  as  the  plaintiff  or  petitioner  thinks  fit : 
sect  11,  Act  1875;  Order  Y.  rule  4;  and  Order  IL 
rule  1. 
See  as  to  transfer  of  actions  sect.  1 1 ,  Act  1875,and  Order  LI. 
All  interlocutory  applications  and  other  steps  and  proceed- 
ings in  any  canse  or  matter  are  to  be  made  before  the  division 
or  Judge  to  whom  the  same  is  assigned :  sect.  11,  Act  1875. 

Section  34  (as  amended  by  sects.  9  and  33,  Act  1875).  Saet  84. 
**  There  shall  be  assigned  (subject  as  aforesaid)  to  the  Ansignment  of 
Chancery  Division  of  the  said  Conrt —  ^  to  par-' 

(1)  All  causes  and  matters  pending  in  the  Conrt  of  ticuiar 

Chancery  at  the  commenoement  of  this  Act :         '}  u1grco«rt. 

(2)  All  causes  and  matters  to  be  commenced  after  the 

commencement  of  this  Act,  under  any  Act  of 
Parliament  by  which  ezclusiye  jurisdiction,  in 
respect  to  such  causes  or  matters,  has  been  given 
to  the  Court  of  Chancery,  or  to  any  Judges  or 
Judge  thereof  respectively,  except  appeals  from 
County  Courts : 

(3)  All  causes  and  matters  for  any  of  the  following 

purposes : — 

The  administration  of  the  estates  of  deceased 
persons; 

The  dissolution  of  partnerships  or  the  taking 
of  partnership  or  other  accounts ; 

The  redemption  or  foreclosure  of  mortgages ; 

The  raising  of  portions,  or  other  charges  on 
land; 

The  sale  and  distribution  of  the  proceeds  of 
property  subject  to  any  lien  or  charge ; 

The  execution  of  trusts,  charitable  or  pri- 
vate ; 
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Acti>78,B.84.  The  rectification,  or  setting  aside,  or  cancel- 

AMignment  of  lation  of  deeds  or  other  written  instruments ; 

^*'*®"'   ^'  The  specific  performance  of  contracts  betw^een 

Tenders   and    purchasers   of   real    estates, 
including  contracts  for  leases ; 
The  partition  or  sale  of  real  estates ; 
The  wardship  of  infants  and  the  care  of  infants' 
estates. 
**  There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Queen's  Bench  Division  of  the  said  Court — 

(1)  All  causes  and  matters,  civil  and  criminal,  pending 

in  the  Court  of  Queen's  Bench  at  the  com- 
mencement of  this  Act : 

(2)  All  causes  and  matters,  civil  and  criminal,  which 

would  have  been  within  the  exclusive  cognizcuice 
of  the  Court  of  Queen's  Bench  in  the  exercise  of 
its   original  jurisdiction,  if  this  Act    had   not 
passed. 
"  There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Common  Pleas  Division  of  the  said  Court — 

(1)  All  causes  and  matters  pending  in  the  Court  of 

Common  Pleas  at  Westminster,  the  Court  of 
Common  Pleas  at  Lancaster,  and  the  Court  of 
Pleas  at  Durham,  respectively,  at  the  com- 
mencement of  this  Act : 

(2)  All  causes  and  matters  which  would  have  been 

within  the  exclusive  cognizance  of  the  Court  of 
Common  Pleas  at  Westmioster,  if  this  Act  had 
not  passed. 
''  There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Exchequer  Division  of  the  said  Court — 

(1)  All  causes  and  matters  pending  in  the  Court  of 

Exchequer  at  the  commencement  of  this  Act : 

(2)  All  causes  and  matters  which  would  have  been 

within  the  exclusive  cognizance  of  the  Court  of 

Exchequer,  either  as  a  Court  of  Revenue  or  as  a 

Common  Law  Court,  if  this  Act  had  not  passed  : 

**  Tliere  shall  be  assigned  (subject  as  aforesaid)  to  the 

Probate,   Divorc(^   and  Admiralty  Division  of  the  said 

High  Court : 
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(1)  AH  causes  and  matters   pending  in  the  Court  of  AfltlW»,i.sc 
Probate,  or  in  the  Conrt  for  Divorce  and  Matri-  Aasignment  of 
menial  Causes,  or   in  tbe   High  Court  of  Admi-  ^'^'^***^  ^ 
lalty,  at  the  commencement  of  this  Act ; 
(2)  All  causes  and  matters   wbich  would  have  been 
within  the  exclusive  cognizance  of  the  Court  of 
Probate,  or  the  Court   for  Divorce  and  Matri- 
monisd  Causes,  or  of  tbe  High  Court  of  Admi- 
ralty, if  this  Act  liad  not  passed.'' 

See  Book  ILL  as  to   the    statutory  jurisdiction  of   the 
OttBoeiy  Biviaon* 

It  «cfii\d  appear  that  the  exclusive  jurisdiction — 

(V)  OC  the  Queen^B  Bench  Division  extends  to  pleas  of  the  Excliuire 
Crown,  prooeedingB  upon  qao  warranio,  and  the  issuing  of  writs  1^™^!*^*!^  *^l 
d  MndamuB,  and  juiiadiction  in  all  matters  criminal 

('2)  Of  the  Common  Pleas  Division  extends  to  appeals  Conmion  Pleas. 

fnok  revising  harristers  \p  &  7  Yict.  a  18,  s.  42],  to  special 

CMes  imder  sect.  12  of  the  Parliamentary  Elections  Act,  1868 

^^l  &  32  YicL  c.  125],  the  registration  of  judgments,  decrees, 

czdETs,  Crown  debts,  cases  of  lU  pendens  and  life  annuities  and 

Tent  charges  under  1  &  2  Yict  c.  110,  s.  19 ;  2  <fe  3  Yict.  c.  11, 

m4,7,  8,  &9;  3&4  Yict.  c.  82,  s.  2,  and  18  Yict.  c.  15,  s.  12. 

The  eognizanoe  of  actions  of  dower,  free  bench,  and  quare 

■  ■pgJtf  formerly  belonged  exclusively  to  the  Court  of  Common 

Pleas ;  the  23  d?  24  Yict  c.  126,  s.  26,  however,  abolished  the 

reftl  scdon  of  dower,  writ  of  right  of  dower,  and  quare  impedit, 

«iid  the  other  real  actions  were  abolished  by  3  &  4  Wm.  lY. 

i..  27,  &  36.      The  Crown  is  not  bound  by  the  Act  23  &  24 

Vict  e.  126,  and  quare  impedU,  at  the  suit  of  the  Crown,  might 

szill  have  been  brought  in  the  Queen's  Bench,  as  well  as  in 

ti^  Common  Pleas,  where  all  real  actions  were  brought* 

(3j  Of  the  Exchequer  Division  extends  to  all  matters  re-  Exchequer. 
ladng  to  the   Crown  revenues.      [See  now  Order  LVlla, 
DNi.   1876,  p.  685  (jpoet),  as  to  proceedings  and  matters  in 
dirkioaial  and  other  Courts.] 

(4)  As  to  Probate,  Divorce,  and  Admiralty  Division  : — 

(a)  Court  of  Probate. 
He  Caart  of  Probate  Act  [20  &  21  Yict  c.  77]  and  Amend-  Probate. 
flwU  Act  [21  &  22  Vict.  c.  95]  gave  exclusive  juri»diction 
iadiatbority  to  the  Probate  Court  in  relation  to  the  granting 
cr  ttfokmg  proba^te   of  wills^d  letters  of  administration, 

Lush's  Practice^  p.  2. 


74 


SITTINGS  AND 


[book  l 


Jurisdiction, 
Divorce  and 
Matrimonial. 


Aetl878,B.M.  and  to  hear  and  determine  all  questions  relating  to  matters 

and  causes  testamentary,  excepting  where  the  deceased's  per- 
sonalty was  under  £200,  and  he  was  not  entitled  to  realty 
of  the  value  of  £300  or  upwards,  in  which  cases  jurisdiction 
was  gi'^en  to  the  County  Court. 

(&)  Court  for  Divorce  and  Matrimonial  Causes. 

The  Matrimonial  Causes  Act,  1857  [20  &  21  Vict  c.  85], 
gave  exclusive  jurisdiction  to  this  Court  in  matters  matri- 
monial then  vested  in  the  Ecclesiastical  Courts.  That  Act  ifras 
made  perpetual  by  25  &  26  Vict.  c.  81,  amended  by  the  Divoroe 
Amendment  Act,  1868  [31  &  32  Vict.  c.  77],  and  extended  by 
31  Vict.  c.  31.  See  also  the  Legitimacy  Declaration  Act, 
1858  [21  &  22  Vict.  c.  93],  which  gave  the  Court  power  to 
make  a  declaration  of  legitimacy,  or  validity  or  invalidity  of 
marriage,  and  of  right  to  be  deemed  a  natural-bom  subject, 
and  The  Matrimonial  Causes  Acts,  1857  to  1873  [36  Viot.  o. 
31],  and  schedule  thereto. 


Admiralty. 


(c)  High  Court  of  Admiralty. 

The  original  jurisdiction  of  the  Court  of  Admiralty  was 
restricted  to  matters  relating  to  the  sea.  See  13  Rio.  XL 
stat.  1,  c.  5,  and  15  Ric.  II.  c.  3  ;  and  many  early  instances  are 
recorded  of  prohibitions  having  been  issued  against  the  Court 
of  Admiralty  trying  cases  beyond  its  jurisdiction.  See  4th 
Inst.  134. 

By  the  3  <!^  4  Vict.  c.  65  [s.  3],  when  a  vessel  was  under 
arrest,  or  the  proceeds  had  been  brought  into  the  registry  of 
the  Court,  jurisdiction  was  given  to  the  Court  of  Admiralty 
over  claims  of  mortgagees ;  [s.  4]  the  Court  was  empowered 
to  decide  questions  of  title  in  all  causes  of  possession,  salvage, 
damage,  wages,  or  bottomry,  which  should  be  instituted  in 
the  Court;  and  [s.  6]  all  claims  and  demands  whatsoever 
in  the  nature  of  salvage  for  services  rendered  to  or  damage 
received  by  any  ship  or  sea-going  vessel,  or  for  necessaries 
supplied  to  foreign  ships,  and  to  enforce  the  payment  thereof, 
whether  any  such  ship  or  vessel  may  have  been  within 
the  body  of  a  county  or  upon  the  high  seas  at  the  time 
when  the  services  were  rendered  or  damage  received  or 
necessaries  furnished,  in  respect  of  which  such  claim 
was  made;  and  [s.  22]  gave  the  Court  jurisdiction  to  try 
questions  concerning  booty  of  war;  but  [s.  23]  expressly 
reserved  the  jurisdiction  of  the  Court  of  Equity  and  of  the 
superior  Courts  of  Common  Law. 

The  13  <&  14  Viot.  c.  26  extended  the  jurisdiction  of  the  Court 
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of  Adminlty,  and  would  appear  to  have  given  to  that  Court  Afltl>78,«»H. 
txdssaTe  jurisdiction  [s.  2]  as  to  piracy  and  [s.  5]  as  to  prizes. 
The  Merchant  Shipping  Act,  1854  [17  &  18  Yict.  c.  104], 
put  S,  a  460,  gave  the  Court  jurifidiction,  but  not  exclusive 
jiriadiction,  as  to  salvage. 

The  Admiralty  Court  Act,  1861  [24  Vict  c.  10,  s.  14]  con-  Admiralty 

Mitnted  the  C<mrt  of  Admiralty  a  Court  of  Eeoord,  and  gave  J^^^^^^i^t'^"- 

"^e  Court  jurisdiction  over  [s.  4]  any  claim  for  building, 

t'jxiippisg,  or  repairing  of  ships,  if  at  the  time  of  the  insti- 

tsdoD  <^the  cause  the  ship  or  the  proceeds  thereof  were  under 

»rrut  oC  the  Court,  [a.  5]  or  for  necessaries  supplied  to  any 

^ip  elsewhere  than  in  the  port  to  which  the  ship  belongR, 

s^'ject  to  certain  restrictions,  [s.  6]  any  claim  for  damages  to 

'Afgowith  certain  restrictions,  [s.  7]  or  damages  by  any  ship, 

vid  [a  S]  empowered  the  Court  to  decide  questions  as  to 

•'Vnusliip,  &c  of  ahipa,  [s.  9]  extended  the  jurisdiction  as  to 

blviigB,  'j^  10]  to  claims  for  wages  and  disbursements,  [s.  11] 

wi&fzrtgiges,  whether  the  ship  was  under  arrest  or  not,  [s.  12] 

sad  gave  the  Court  the  same  power  over  British  ships  or  any 

t^ie  therein   as  w^as   conferred   upon  the  High   Court  of 

<riiaaoeT7  by  sectiona  62—65  inclusive ;  and  by  part  9  of  the 

MsRiwit  Shipping   Act,   1854,  [s.  17]  the   powers  of  the 

2^«perior  Courts  to    compel    discovery  and  production  of 

iflcnaentB  were  extended  to  the  Court  of  Admiralty,   and 

fi.   S5]  gave  the  Court  power  to  exercise  the  jurisdiction 

'j^iviemd  by  that  Act  either  by  proceedings  tn  rem  or  by  pro- 


The  following  cases  have  reference  to  the  3  4th  section  : —      CSianoerj 
The  Chancery  Division  has  jurisdiction  to  give  directions  as  j^riadiction 
t«  tke  goazdianship  and  maintenance  of  a  person  of  unsound  of  nnMand 
UMd,  not  so  found,  but  will  not  exercise  it  unless  the  pro-  mind  not  so 
p%«ty  IB  finall,  and  proceedings  are  not  intended  to  be  taken  ^^™^* 
hk  luaey  :  Vame  v.  Vane,  2  Ch.  D.  124. 

A  testator  made  a  will  giving  all  his  property  to  bis  wife  Kot  in  rait 
aad  appointing  her  sole  executrix.    She  proved  the  will,  o^wul*^*'''" 
The  heir-at>Iaw  and  sole  next  of  kin  filed  a  bill  to  have  her 
^«tkred  a  trustee  of  the  property  for  him,  on  the  ground  that 
«he  bad  fiaudulentty  concealed  from  the  testator  the  fact  that 
^he  wag  not  his  lawful  wife,  as  she  had  a  former  husband 
Inrbg.    Held  that  the  Court  of  Chancery  had  no  jurisdiction 
to  €fitcatain  the  case,  which  was  within  the  exclusive  juris- 
<^***M  of  the  Court  of  Probate.    An  appeal  from  a  decree 
^itang  a  Ull  in  such,  a  case  with  costs  was  dismissed: 
JUmd  r.  MUtan,  3  Ch.  1>.  27- 
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Act  1878, 
B8.84><85. 


Act  1876,8.11. 

Specific  per- 
formance. 


Equitable 
defence. 


Appeal  from 
County  Court 
in  Admiralty. 


Sect.  86 
repealed. 
Sect  11, 1876, 
sutetltated. 
Provision  as  to 
option  for  any 
plaintiff 
(subject  to 
rules)  to  choose 
in  what 
division  he 
will  sue,  in 
substitution 
for  36  &  37 
Vict.  c.  66, 
s.  35. 


To  an  action  in  the  Exchequer  Division  to  recover  posse 
sion  of  land,  the  defendant  set  up  a  counter-claim  for  specif 
performance  of  a  contract  for  a  lease ;  upon  a  summons  take 
out  in  that  division  by  the  defendant,  and  against  the  plaix 
tifif's  will,  a  Judge  at  chambers  made  an  order  to  transfer  tli 
action  to  the  Chancery  Division.  Held  that  since  it  appeared 
on  the  facts  that  there  was  a  primd  facie  case  for  specifio  {>er 
formance,  which  under  the  practice  before  the  Judicature  Act 
would  have  entitled  the  present  defendant  on  a  bill  for  specific 
performance  to  restrain  the  action,  and  since  the  question  o: 
specific  performance  could  be  more  conveniently  disposed  of  in 
the  Chancery  Division,  the  action  ought  to  be  transferred  ; 
Hillman  v.  Mayhew,  1  Ex.  D.  132. 

Where  the  defendant  in  an  action  in  one  of  the  divisions 
of  the  High  Court  of  Justice  other  than  the  Chancery  Division 
relies  on  an  equity  to  have  a  deed  set  aside  as  part  of  his 
defence,  the  division  in  which  the  action  is  may  give  effect 
to  the  equity  so  far  as  is  incidental  to  the  purposes  of  the 
defence  :  Mostyn  v.  Hie  West  Mostyn  Coal  and  Iron  Co.  Limited^ 
1  C.  P.  D.  145. 

An  application  for  leave  to  appeal  under  the  27th  section 
of  the  County  Courts  Admiralty  Jurisdiction  Act,  1868,  was 
held  to  have  been  rightly  made  to  the  Judge  of  the  High  Court 
of  Admiralty,  sitting  as  a  Judge  of  the  High  Court  of  Jus- 
tice :  The  Two  Brothers,  1  P.  D.  62. 

Section  35,  Act  1873,  was  repealed  by  section  33,  Act 
1875.  Section  11  of  the  Act  of  1875,  which  was  substi- 
tuted for  such  repealed  section,  is  as  follows  :  "  Subject  to 
any  rules  of  Court  and  to  the  provisions  of  the  principal 
Act  and  this  Act  and  to  the  power  of  transfer,  every 
person  by  whom  any  cause  or  matter  may  be  commenced 
in  the  said  High  Court  of  Justice  shall  assign  such  cause 
or  matter  to  one  of  the  divisions  of  the  said  High  Court 
as  he  may  think  fit,  by  marking  the  document  by  which 
.the  same  is  commenced  with  the  name  of  such  division, 
and  giving  notice  thereof  to  the  proper  officer  of  the 
Court :  Provided  that — 

(1)  All  interlocutory  and  other  steps  and  proceedings 
in  or  before  the  said  High  Court  in  any  cause  or 
matter  subsequent  to  the  commencement  thereof 
shall  be  taken  (subject  to  any  rules  of  Court 
and  to  the  power  of  transfer)  in  the  division 
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oi  the  said  High  Court  to  which  such  cause  or  Ant  1878, 1.86. 
matter  is  for  the  time  being  attached ;  and  Act  1875,  ■.u. 

(2)  If  any  plaintiff  or  petitioner  shall  at  any  time  Options  to 

assign  his  cause  or  matter  to  any  division  of  the  £)i^^oii. 

said  High  Court  to  which,  according  to  the  rules 

of  Court  or  the  provisions  of  the  principal  Act 

or  this  Act,  the  same  ought  not  to  be  assigned, 

the  Court,  or  any  Judge  of  such  division,  upon 

being  informed   thereof,   may,  on  a  summary 

application  at  any  stage  of  the  cause  or  matter, 

direct  the  same  to  be  transferred  to  the  division 

of  the  said  Court  to  which,  according  to  such 

rules  or  provisions,  the  same  ought  to  have  been 

asigned,  or  he  may,  if  he  think  it  expedient  so 

to  do,  retain  the  same  in  the  division  in  which 

the   same  was  commenced ;   and  all  steps  and 

proceedings  whatsoever  taken  by  the  plaintiff  or 

petitioner  or  by  any  other  party  in  any  such 

cause  or  matter,  and  all  orders  made  therein  by 

the  Court  or  any  Judge  thereof  before  any  such 

transfer  shall  be  valid  and  effectual  to  ail  intents 

and  purposes  in  the  same  manner  as  if  the  same 

respectively  had  been  taken  and  made  in  the 

proper  Division  of  the  said  Court  to  which  such 

cause  or  matter  ought  to  have  been  assigned;  and, 

(3)  Subject  to  Eules  of  Court,  a  person  commencing 
any  cause  or  matter  shall  not  assign  the  same  to 
the  Probate,  Divorce,  and  Admiralty  Division 
unless  he  would  have  been  entitled  to  commence 
the  same  in  the  Court  of  Probate,  or  in  the  Court 
for  Divorce  and  Matrimonial  Causes,  or  in  the 
High  Court  of  Admiralty,  if  this  Act  had  not 


>» 


See  aect.  42,  Act  1873,  which  relates  to  the  distribution  of 

boaness  in  Ihe  Chancery  and  Probate,  Divorce,  and  Admi- 

nJly  Divisions.     Order  II.  rule  1,  requires  the  division  of 

tile  High  Court  to  be  specified  on  the  writ,  and  Order  V. 

role  4,   relates    to    the    option  of  the  plaintiff    to    choose 

iiristoD  Ac.      Order  V.  rule  9,  relates  to  notice  to  the  proper 

officer. 
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Salvage 
actions. 


Orders  for 

transfer 

refused. 


Aet  1878,  Motions  to  transfer  actions  from  one  division  to  another  of 

-  -    --'.  —   the  High  Conrt  should  be  made  on  notice,  [Order  LIIL  r.  23]. 

Aot  1876, 1. 11,       An  order  for  the  transfer  of  a  cause  is  not  e£fectual  until 

the  sanction  has  been  obtained  of  the  president  of  the  division 
to  which  it  is  proposed  to  transfer  the  cause,  [Order  LI.  r.  2]. 

An  action  for  salvage  having  been  marked  before  the 
Master  of  the  EoUs,  his  Lordship  ordered  the  action  to  be 
transferred  to  the  Probate,  Divorce,  and  Admiralty  Division 
as  being  an  ordinary  action  for  salvage,  and  one  over  whicli 
the  Admiralty  Court  always  exercised  exclusive  jurisdiction, 
and  also  on  the  ground  of  convenience :  Humphreys  v.  Edwards ^ 
45  L.  J.  Ch.  112 ;  W.  N.  1875,  p.  208. 

In  a  case  where  the  plaintiff  brought  an  action  for  misrepre- 
sentation in  the  Queen  s  Bench,  and  discontinued  it  just  before 
the  Judicature  Act  come  into  operation,  and  an  execution  for 
costs  had  failed  to  produce  anything;  he  then  commenced 
an  action  in  the  Chancery  Division  for  the  same  purpose 
against  the  same  defendants.  The  defendants  moved  to 
transfer  the  action  to  the  Queen's  Bench  Division,  on  the 
grounds  that  it  was  a  case  for  a  jury,  and  could  be  better 
tried  in  the  Queen's  Bench  Division,  and  that  the  action 
had  been  brought  in  the  Chancery  Division  to  avoid  paying 
the  costs  of  the  former  action.  It  was  held  that  a  transfer 
ought  not  to  be  ordered,  as  the  case  could  be  tried  by  a 
jury  in  the  Chancery  Division,  and  as  regarded  the  costs, 
the  proper  course  was  to  apply  to  the  Judge  to  whose  Court 
the  action  was  attached  for  a  stay  of  proceedings  till  they  were 
paid  :  Cannot  v.  Morgan,  1  Ch.  D.  1.  See  also  Clarke  v.  Cocksony 
2  Ch.  D.  746 ;  Hillman  v.  Mayhew,  1  Ex.  D.  132,  noted  on 
section  31,  ante  p.  70. 

Section  36.  "  Any  cause  or  matter  may  at  any  time,  and 
at  any  stage  thereof,  and  either  with  or  without  applica- 
tion from  any  of  the  parties  thereto,  be  transferred  by 
such  authority  and  in  such  manner  as  rules  of  Court  may 
direct,  from  one  division  or  Judge  of  the  High  Court  of 
Justice  to  any  other  division  or  Judge  thereof,  or  may  by 
the  like  authority  be  retained  in  the  division  in  which 
the  same  was  commenced,  although  such  may  not  be  the 
proper  division  to  which  the  same  cause  or  matter  ought, 
in  the  first  instance,  to  have  been  assigned." 

Order  LI.  relates  to  the  transfer  and  consolidation  of  actions. 
The  Court  of  Appeal  has  no  jurisdiction  to  make  an  order 


Saot.  86. 

Power  of 
transfer. 
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ta  tnns&T  a  suit  which  was  pending  in  Chancery  before  the  Aet  18T8, 
JwHratarp  Act,  1873  oame  into  operation,  from  one  Judge  to  **'^^^^~*^-    _ 
MMtoiher :  /•  re  ffuile^,    1    Ch.  D.  1 1 ;  and  the  same  remark 
applies  to  petitions  under  the  statutory  jurisdiction  of  the 
Court  of  Chancery ;  In  re  Boyd^s  Trusts,  1  Ch.  D.  12. 

Qs  the  10th  November,  1876,  Lord  Justice  James  announced  Application* 
that  the  Lord  Chancellor   wonld  direct  the  transfer  of  any  *^'  *»n»fer. 
aoion  OD  a  written,  application  to  his  secretary,  accompanied 
by  the  written  conseiit  of  all  parties.    Where  all  parties  did 
ua  eoDsent,  the  application  must  be  made  to  the  Lord  Chan- 
cellor in  Court.     See  1  Ch.  D.  41. 

Any  Judge  of  the  Queen's  Bench,  Common  Fleas,  or  Ex- 
chequer Divisions    sitting   at  chambers  has  jurisdiction  to 
<cder  that  an  action  assigned  to  one  of  those  divisions  be 
traasferred  to  the  Chancery  Division,  although  he  is  not  a 
Jvdge  of  the  division  to  which  the  action  is  assigned  :  301- 
as  V.  Maykew,  1  £x.  D.  132. 

Section  37.  ^  Subject  to  any  arrangements  which  may  be  fleet  87. 
bom  time  to  time  made  by  mutual  agreement  between  the  sittings  in 
Judges  of  the  said  High  Court,  the  sittings  for  trials  by  MiddUs^  and 
jury  in  London  and  Middlesex,  and  the  sittings  of  Judges  ^^  circmts. 
of  the  said  High  Court  under  Commissions  of  Assize,  Oyer 
snd  T^miner,  and  Gaol  Delivery,  shall  be  held  by  or 
before  Judges  of  the  Queen's  Bench,  Common  Pleas,  or 
Exchequer  Division  of  the  said  High  Court.    Provided  that 
it  shall  be  lawfxd  for  Her  Majesty,  if  she  shall  think  fit,  to 
include  in  any  such  commission  any  ordinary  Judge  of 
the  Court  erf  Appeal  or  any  Judge  of  the  Chancery  Divi- 
noa  to  be  appointed  after  the  commencement  of  this  Act, 
or  any  seijeant-at-law,  or  any  of  Her  Majesty's  counsel 
learned  in  the  law,  who,  for  the  purposes  of  such  commis- 
aou,  shall  have  all  the  power,  authority,  and  jurisdiction 
of  a  Judge  of  the  said  High  Court/' 

And  the  Act  of  1875  [section  8]  provides  that  *^  Every 
Judge  of  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  High  Court  of  Justice  appointed  after  the  passing  of 
Uiat  Act  shall,  so  far  as  the  state  of  business  in  the  said 
dirifiiQD  will  admit,  share  with  the  Judges  mentioned  in 
flcctjoo  37  of  the  principal  Act  the  duty  of  holding  sittings 
fot  tmis  by  jury  iu  London  and  Middlesex,  and  sittings 
under  Commii^ioi^  of  Assize,  Oyer  and  Terminer,  and 

G$dDelirery/" 


80 


SITTINGS  AND 


[book  t. 


Aet  1878, 
M  87-89. 


Beot.  88. 

Rota  of  Judges 
for  election 
petitions. 


Order  XXXVI.  relates  to  trials  generally. 

See  seotion  15  of  The  Appellate  Jurisdiotion  Act,  1876, 
and  as  to  trials  by  jury  directed  by  the  Ghanoery  Division, 
see  p.  68  (ante). 

Section  38.  "  The  Judges  to  be  placed  on  the  rota  tor 
the  trial  of  election  petitions  for  England  in  each  year, 
under  the  provisions  of  The  Parliamentary  Elections  Act, 
1868,  shall  be  selected  out  of  the  Judges  of  the  Queen's 
Bench,  Common  Pleas,  and  Exchequer  Divisions  of  the 
High  Court  of  Justice,  in  such  manner  as  may  be  provided 
by  any  rules  of  Court  to  be  made  for  that  purpose,  and  in 
the  meantime,  and  subject  thereto,  shall  be  selected  out 
of  the  Judges  of  the  said  Queen's  Bench,  Common  Pleas, 
and  Exchequer  Divisions  of  the  said  High  Court,  by  the 
Judges  of  such  divisions  respectively,  as  if  such  divisions 
had  been  named  instead  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  respectively,  in  such  last- 
mentioned  Act :  Provided  that  the  Judges  who,  at  the 
commencement  of  this  Act,  shall  be  upon  the  rota  for  the 
trial  of  such  petitions  during  the  then  current  year  shall 
continue  upon  such  rota  until  the  end  of  such  year,  in  the 
same  manner  as  if  this  Act  had  not  passed." 

Section  39.  **Any  Judge  of  the  said  High  Court  of 
Justice  may,  subject  to  any  rules  of  Court,  exercise  in 
Court  or  in  chambers  all  or  any  part  of  the  jurisdiction 
by  this  Act  vested  in  the  said  High  Court,  in  all  such 
causes  and  matters,  and  in  all  such  proceedings  in  any 
causes  or  matters,  as  before  the  passing  of  this  Act  might 
have  been  heard  in  Court  or  in  chambers  respectively  by 
a  single  Judge  of  any  of  the  Courts  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court,  or  as  may  be 
directed  or  authorized  to  be  so  heard  by  any  rules  of 
Court  to  be  hereafter  made.  In  all  such  cases,  any  Judge 
sitting  in  Court  shall  be  deemed  to  constitute  a  Court." 

y  See  HiUtnan  v.  Mayhew,  1  Ex.  D.  132,  note  on  section  31, 
p.  70  (ante). 

The  Appellate  Jurisdiction    Act,   1876,  provides   as 
follows : — 
rT'iSomm       Section  17,  Act  1876.    **0n  and  after  the  1st  day  of 
to  bustn^^f*    December,  1876,  every  action  and  proceeding  in  the  High 


8eot.  89. 

Powers  of 
one  or  more 
Judges  not 
constituting  a 
dirisional 
Court. 


f5orm.J  DISTRIBUTION  OF  BUSINESS.  81 

Coat  of  Justice,  and  all  bnfiiness  arismg  out  of  the  same,  Aeii87S,g.89. 
exeppt  as  is  hereinafter  provided,  shall,  so  far  as  is  piac-  jL^uts^t. 
tkMe  and  conyenient,  be  heard,  determined,  and  disposed 
cif  before  a  single  Jndge,  and  all  proceedings  in  an  action 
t^bseqnent  to  the  hearing  or  trial,  and  down  to  and  in-  ^^|[|J^^^  *^ 
clnding  the  final  judgment  or  order,  except  as  aforesaid,  diTisioiwi 
<iDd  always  excepting  any  proceedings  on  appeal  in  the  ffigj*cw. 
Ctjort  of  Appeal,  shall,  so  far  as  is  practicable  and  con^ 
Tesient,  be  had  and  taken  before  the  Judge  before  whom  see  p.  686. 
the  trial  or  hearing  of  the  cause  took  place :  Provided, 
neTertheless,  that  divisional  Courts  of  the  High  Court  of 
JoBlioe  may  be  held  for  the  transaction  of  any  business 
which  may  for  the  time  being  be  ordered  by  rules  of  Court 
to  be  held  by  a  divisional  Court ;  and  any  such  divisional 
Coort  when  held  shall  be  constituted  of  two  Judges  of  the 
Court  and  no  more,  unless  the  president  of  the  division  to 
vhich  such  divisional  Court  belongs,  with  the  concurrence 
<.<f  the  other  Judges  of  such  division,  or  a  majority  thereof, 
is  of  opinion  that  such  divisional  Court  should  be  consti- 
tizted  of  a  greater  number  of  Judges  than  two,  in  which 
case  such  Court  may  be  constituted  of  such  number  of 
Ji»lges  as  the  president,  with  such  concurrence  as  afore- 
said, may  think   expedient;  nevertheless  the  decisions 
of  a  divisional  Court  shall  not  be  invalidated  by  reason  of 
smeh  Court  being  constituted  of  a  greater  number  than 
two  Judges ;  and 

'^  Rules  of  Court  for  carrying  into  effect  the  enactments  8m  p-  682. 

emtained  in  this  section  shall  be  made  on  or  before  the 

1st  day  of  December,  1876,  and  may  be  afterwards  altered, 

aad  4II  rales  of  Court  to  be  made  after  the  passing  of  this 

Act,  whether  made  under  The  Supreme  Court  of  Judi- 

iralare  Act,  1875,  or    this   Act,  shall  be  made  by  any 

three  or  more  of  the  following  persons,  of  whom  the  Lord 

Chancellor  shall  be  one,  namely,  the  Lord  Chancellor,  the 

Lt«d  Chief  Justice  of  England,  the  Master  of  the  Kolls, 

the  Loid  Chief  Justice  of  the  Common  Pleas,  the  Lord 

Ckief  BaroD  of  the  Exchequer,  and  four  other  Judges  of 

tile  Supreme  Court  of  Judicature,  to  be  from  time  to  time 

tppomted  for   the    purpose   by  the  Lord  Chancellor  in 

writioffander  bis  hand,  such  appointment  to  continue  for 

G 
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Aot  1878,         such  time  as  shall  be  specified  therein^  and  all  such  rales 

■■.4<Mi. ^£  Q^^j^  sheM  be  laid  before  each  House  of  Parliament 

within  such  time  and  subject  to  be  annulled  in  sach. 
manner  as  is  provided  by  The  Supreme  Court  of  Judi- 
cature Act,  1875. 

'*  There  shall  be  repealed,  on  and  after  the  1st  day  of 
December,  1876,  so  much  of  sections  40,  41,  42,  43,  44, 
and  46  of  The  Supreme  Court  of  Judicature  Act,  1873, 
as  is  inconsistent  with  the  provisions  of  this  section." 
Beet.  40.  Section  40  (which  must  be  read  with  section  17,  Act 

Divisional  1876).  '^  Such  causcs  and  matters  as  are  not  proper  to  be 
ffigrc^urt'of  ^6*^^  by  a  single  Judge  shall  be  heard  by  divisional  Courts 
Justice.  of  the  said  High  Court  of  Justice,  which  shall  for  that 

purpose  exercise  all  or  any  part  of  the  jurisdiction  of 
the  said  High  Court.  Any  number  of  such  divisional 
Courts  may  sit  at  the  same  time.  A  divisional  Court  of 
the  said  High  Court  of  Justice  shall  be  constituted  by 
two  or  three,  and  no  more,  of  the  Judges  thereof ;  and, 
except  when  through  pressure  of  business  or  any  other 
cause  it  may  not  conveniently  be  found  practicable,  shall 
be  composed  of  three  such  Judges.  Every  Judge  of  the 
said  High  Court  shall  be  qualified  and  empowered  to 
sit  in  any  of  such  divisional  Courts.  The  president  of 
every  such  divisional  Court  of  the  ELigh  Court  of  Justice 
shall  be  the  senior  Judge  of  those  present,  according  to 
the  order  of  their  precedence  under  this  Act." 
Beet  41.  Section  41  (which  must  be  read  with  section  17,  Act 

Divisional         1876).    "  Subject  to  any  rules  of  Court,  and  in  the  meau- 

Ssin^^o'f  *^"^®»  ^^*^1  ^^^^  ^^^  s^^'l  ^  made,  all  business  belonging 
Qneen's  Bench,  to  the  Quocn's  Bench,  Commou  Pleas,  and  Exchequer 

an^STcheq^  Divisious  respectively  of  the  said  High  Court,  which. 
Divisions.  according  to  the  practice  now  existing  in  the  superior 
Courts  of  Common  Law,  would  have  been  proper  to  be 
transacted  or  disposed  of  by  the  Court  sitting  in  bane, 
if  this  Act  had  not  passed,  may  be  transacted  and  dis*- 
posed  of  by  divisional  Courts,  which  shall,  as  far  as 
may  be  found  practicable  and  convenient,  include  one 
or  more  Judge  or  Judges  attached  to  the  particular 
division  of  the  said  Court  to  which  the  cause  or  matter 
out  of  which  such  business  arises  has  been   assigned ; 
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Ukd  it  shall  be  the  duty  of   every  Judge  of  such  last-  ^^i^f^ 

MCBiiooDd  diTisioiiy  and  also  of  every  other  Jndge  of  the '■ — 

fii^  Oomt  who  aball  not  for  the  time  being  be  occupied 
in  the  tmiaaction  of  any  bosiness  specially  assigned  to 
him,  or  in  the  bnsinesB  of  any  other  divisional  Court,  to 
take  pari»  if  teqnired,  in  the  sittings  of  snch  divisional 
GomtB  as  may  from  time  to  time  be  necessary  for  the 
tsBSftction  of  the  bosinees  aseigned  to  the  said  Queen's 
BeMh,  Ckmmion  Pleas^  and  Exchequer  Divisions  respec- 
inely;  and  all  sach  arrangements  as  may  be  necessary 
«r  proper  for  that  purpose,  or  for  constituting  or  holding 
any  dirisioiial  Courts  of  the  said  High  Court  of  Justice 
far  any  other  purpose  authorized  by  this  Act,  and  also  for 
the  poper  transaction  of  that  part  of  the  business  of  the 
mid  Qaeeo^B   Bench,    Common  Pleas,  and   Exchequer 
DiTisiQiis  respectively,  which  ought  to  be  transacted  by 
or  more  Judges  not  sitting  in  a  divisional  Court,  shall 
from  time  to  time  under  the  direction  and  super- 
ice  of  the  Judges  of  the  said  High  Court ;  and 
IB  case  of  difiE^ence  among  them,  in  such  manner  as  a 
majarity  <^  the  said  Judges,  vrith  the  concurrence  of  the 
Laid  Chief  Justice  of  England,  shall  determine." 

Section  42  (which  must  be  read  with  section  17,  Act  seet  42. 
197^.    **  Subject  to    any  rules  of   Court,  and  in  the  Distribution 
Meantime  until  snch  rules  shall  be  made,  all  business  aLo^the 
arising  out  of   any  cause    or    matter  assigned  to  the  Judges  of 
Oianoery  or  Probate,  Divorce,  and  Admiralty  Division  and  ProSatef 
of  the  said  High  Court  shall  be  transacted  and  dis-  i>ivorce,and 
of  in  the  first  instance  by  one  Judge  only,  as  has  in^i^iu^f 


heretofore  accustomed  in  the  Court  of  Chancery,  ^®^^^^ 

Ibe  Ganrt  of  Probate  and  for  Divorce  and  Matrimonial 

Gaaaes,  and  the  High  Court  of  Admiralty  respectively ; 

aad  every  canse  or  matter  which,  at  the  commencement  of 

lUs  Act,  may  be  depending  in  the  Court  of  Chancery, 

the  Court  of  Probate  and  for  Divorce  and  Matrimonial 

Gnsea,  and  the  High  Court  of  Admiralty  respectively, 

ihill  (sobject  to  the  power  of  transfer)  be  assigned  to  the 

Mme  Judge  in  or  to  whose  Court  the  same  may  have 

hfea  depeadiDg  or   attached  at  the  commencement  of 

tik  Act*  and    every   cause  or  matter  which  after  the 

'  Q  2 
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Act  1878, 
«.  48-45. 


8eot48. 

Divisional 
Courts  for 
business  of  the 
Chancery 
Division. 


Beet.  44. 

Divisional 
Courts  for 
business 
belonging  to 
Probate, 
Divorce,  and 
Admiralty 
Division. 


Beet  46. 

Appeals 
from  inferior 
Courts  to  be 
determined 
by  divisional 
Ciourts. 


commencement  of  this  Act  may  be  commenced  in 
the  Chancery  Division  of  the  said  High  Court  sliall 
be  assigned  to  one  of  the  Judges  thereof,  by  marking;^ 
the  same  with  the  name  of  such  of  the  said  Judges  as  the 
plaintiff  or  petitioner  (subject  to  the  power  of  transfer) 
may  in  his  option  think  fit :  Provided  that  (subject  to  any 
rules  of  Court,  and  to  the  power  of  transfer,  and  ia 
the  provisions  of  this  Act  as  to  trial  of  questions  or  issues 
by  commissioners,  or  in  Middlesex  or  London)  all  causes 
and  matters  which,  if  this  Act  had  not  passed,  would 
have  been  within  the  exclusive  cognizance  of  the  High 
Court  of  Admiralty,  shall  be  assigned  to  the  present 
Judge  of  the  said  Admiralty  Court  during  his  continu- 
ance in  office  as  a  Judge  of  the  High  Court." 

See  Clarke  v.  Codkson,  2  Gh.  D.  746,  noted  amle  p.   67  ; 
The  Two  Brothers,  1  P.  D.  52,  noted  anU  p.  76. 

Section  43  (which  must  be  read  with  section  17,  Act 
1876).  *'  Divisional  Courts  may  be  held  for  the  transaction 
of  any  part  of  the  business  assigned  to  the  said  Chancery 
Division  which  the  Judge,  to  whom  such  business  is 
assigned,  with  the  concurrence  of  the  president  of  the 
same  division,  deems  proper  to  be  heard  by  a  divisional 
Court." 

Section  44  (which  must  be  read  with  section  17,  Act 
1876).  ''Divisional  Courts  may  be  held  for  the  trans* 
action  of  any  part  of  the  business  assigned  to  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  said 
High  Court  which  the  Judges  of  such  division,  with  the 
concurrence  of  the  president  of  the  said  High  Court, 
deem  proper  to  be  heard  by  a  divisional  Court  Any 
cause  or  matter  assigned  to  the  said  Probate,  Divorce, 
and  Admiralty  Division  may  be  heard  at  the  request  of 
the  president  of  such  division.,  with  the  concurrence  of 
the  president  of  the  said  High  Court,  by  any  other  Judge 
of  the  said  High  Court." 

Section  45.  **  All  appeals  from  Petty  or  Quarter  Sessions, 
from  a  County  Court,  or  from  any  other  inferior  Court, 
which  might  before  the  passing  of  this  Act  have  been 
brought  to  any  Court  or  Judge  whose  jurisdiction  is  by 
this  Act  transferred  to  the  High  Court  of  Justice,  may 
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be  kewd  and  detennined  by  diTisional  Courts  of  the  said  Aet  itTS, 
High  Court  of  Justice,  consistiDg  respecUvely  of  rach  of  w-^^-^- 
the  Judges  thereof  as  may  from  time  to  time  be  assigned  Aet  1875,  s-is* 
far  that  porpoee,  pnrsoant  to  rales  of  Court,  or  (subject 
to  roles  of  Court)  as  may  be  so  assigned  according  to 
inangements  made  for  tbe  purpose  by  the  Judges  of  the 
ttid  High  Court.     Tbe  determination  of  such  appeals  re- 
fipeetiTdy  by  sach  divisional  Courts  shall  be  final  unless 
6{»cial  leaTe   to   appeal  from  the  same  to  the  Court  of 
If^esl  shall  be  giTeu  by  the  divisional  Court  by  which  any 
sBch  appeal  fiom  an  inferior  Court  shall  have  been  heard." 

Sectkm  15,  Act    1875,   is  as  follows:    '*It  shall   be  BMt.15,1875. 
kvfal  fo?  Her  Majesty  from  time  to  time,  by  Order  in  Appeal  from 
Ccandl,  to  direct  tbat  the  enactments  relating  to  appeals  *nf«n«' Court 

-  '  ^  •>     11  1      ^  ^r         -    «    .       of  Record. 

flroDi.Coanty  Conrts  sliall  apply  to  any  other  inferior 
Cbort  of  Beoord ;  and  those  enactments,  subject  to  any 
options,  conditionB,  and  limitations  contained  in  the 
shall  apply  aocordihgly,  as  from  the  date  men- 
in  the  order/* 


IKivctiana  for  the  constitution  of  the  diyisioDal  Courts  under 

nection  were  given  by  Order  LVllI.  rule  19 ;  and  by 

Baks  of  I>eoember  1875,  No.  16.    See  now  p.  685  (post). 

An  application  for  a  rule  calling  upon  justices  to  show  i^^^^  f^^ 

why  a  case  should  not  be  stated  under  20  &  21  Vict,  jostices  to 

43,  iluNild  be  made  to  the  Court  of  Queen's  Bench  Divi-  '^o^^  <»°^- 

and  not  to  the  diyisional  Court  of  Appeal :  Be  EUershaw 

(Men,  JmaUees  of  Leeds,  1  Q.B.D.481. 

The  6th  section  of  The  Coimty  Court  Act,  1875,  gives  no  County  Conrt 

ri^it  to  appeal  from  a  Coimty  Court  on  a  question  of  feet :  *PP«*1«- 

Gmbems  ▼.  London  Deport  Bank,  1  Ex.  D.  404. 

See  also  The  Two  Brdhen,  1  P.  D.  52,  noted  p.  76,  (onto),  as 

to  appeals  from  County  Courts  in  Admiralty. 

The  divisional  Court  for  appeals  from  inferior  Courts  has  no  Lord  Mayor's 

to  hear  an  appeal  from  the  Lord  Mayor's  Court,  on  ^^^ 

»r  to  pleadings :  Le  Blawihe  v.  Beuier^e  Tdegram  Co., 

1  Ex.  D.  408. 

Beet  46,  1879. 

Section  46  (which  must  be  read  with  section  17,  Act  caMB  and 
1876).     *•  Subject   to  any  rules  of  Court,  any  Judge  of  P^"***  «»y 
the  asid  Hi^h  Coiirty  sitting  in  the  exercise  of  its  juris-  for^^Urected 
^cAm  elsewhere  than  in  a  diyidonal  Court,  may  reserve  ^^^^^ 
ttf  case  or  any  point  in  a  case,  for  the  consideration  of  a  sionai  Couru. 
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Aot  1878, 
■1.  46^48. 

A4»t  1876, 8.82. 


Sect.  28, 1876. 

Nothing  in 
principal  Act 
to  prejudice 
right  to  have 
issues  sub- 
mitted, &c. 


Beet  47, 1873. 

Ppovision  for 
Crown  Cases 
reseryed. 


Sect.  48, 
repealed. 


divisional  Courts  or  may  direct  any  case,  or  point  in 
a  case,  to  be  argued  before  a  divisional  Court ;  and  any 
divisional  Court  of  the  said  High  Court  shall  have  power 
to  hear  and  determine  any  such  case  or  point  so  reserved 
or  so  directed  to  be  argued." 

Section  22,  Act  1875,  provides  ^*  that  nothing  in  the 
said  Act,  nor  in  any  rule  or  order  made  under  the 
powers  thereof  or  of  this  Act,  shall  take  away  or  prejudice 
the  right  of  any  party  to  any  action  to  have  the  issues 
for  trial  by  jury  submitted  and  left  by  the  Judge  to  the 
jury  before  whom  the  same  shall  come  for  trial,  with  a 
proper  and  complete  direction  to  the  jury  upon  the  law, 
and  as  to  the  evidence  applicable  to  such  issues : 

'^Provided  also  that  the  said  right  may  be  enforced 
either  by  motion  in  the  High  Court  of  Justice  or  by- 
motion  in  the  Court  of  Appeal  founded  upon  an  excep- 
tion entered  upon  or  annexed  to  the  record." 

Section  47,  Act  1 873.  ''  The  jurisdiction  and  authorities 
in  relation  to  questions  of  law  arising  in  criminal  trials 
which  are  now  vested  in  the  Justices  of  either  Bench 
and  the  Barons  of  the  Exchequer  by  the  Act  of  the 
session  of  the  11  &  12  Vict  c.  78,  intituled  "  An  Act  for  the 
further  Amendment  of  the  Administration  of  the  Criminal 
Law,"  or  any  Act  amending  the  same,  shall  and  may  be 
exercised  after  the  commencement  of  this  Act  by  the 
Judges  of  the  High  Court  of  Justice,  or  five  of  them  at 
the  least,  of  whom  the  Lord  Chief  Justice  of  England,  the 
Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord 
Chief  Baron  of  the  Exchequer,  or  one  of  such  chiefs 
at  least,  shall  be  part.  The  determination  of  any  sach 
question  by  the  Judges  of  the  said  High  Court  in  manner 
aforesaid  shall  be  final  and  without  appeal ;  and  no 
appeal  shall  lie  from  any  judgment  of  the  said  High 
Court  in  any  criminal  cause  or  matter,  save  for  some 
error  of  law  apparent  upon  the  record,  as  to  which  no 
question  shall  have  been  reserved  for  the  consideration 
of  the  said  Judges  under  the  said  Act  of  the  11  &  12 
Vict." 

Section  48,  Act  1873,  relating  to  motions  for  new  trials, 
is  wholly  repealed  by  section  33,  Act  1875. 
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Seetkn  49.    **  No  order  made  by  the  High  Court  of  abi  187a, 
JvCioe  or  any  Jadge  thereof,  by  the  consent  of  parties,  »-*^-fti- 
or  «  to  costs  only,  whidi  by  Law  are  left  to  the  dis-  ^^^  ^• 
cKUai  of  the  Court,  shall  be  subject  to  any  appeal,  except  ^i^^^ 
bf  ieaxe  of  the  Court  or  Judge  making  such  order."  subject  to 

(Mer  LVIIL  relates  to  appeals.  •PP^*' 

An  ardtt-  dedazing  that  the  defendant  had  committed  a  ^l"^^^ 
Igmeh,  of  an  injunction,  but  giving  no  directions  except  that 
t^  def<aidant  should   pay  the  costs  of  the  application  to 
oaunit,  may  be  appealed  from,  and  is  not  within  the  role 
against  appeals  for  costs:  Witt  y.  Corcoran,  2  Cb.  D.  69. 

Where  a  sncoessful  respondent  on  appeal  asked  for  costs  of  Costs  giTeo 
a  1^  which  he  alleged  had  been  given  to  his  opponent  by  P^  incunam. 
imauke,  the  Court  of  Appeal  refused  to  interfere:   Lee  t. 
Oirtw,  24  W.  B.  942. 

Section  50.   *'  Svery  order  made  by  a  Judge  of  the  said  fleet  60. 
High  Court  in   chambers,  except  orders  made  in  the  -^»to.<ii^ 
exerdse  of  sucli  discretion  as  aforesaid,  may  be  set  aside  orders  made 
or  diadiarged   upon  notice  by  any  divisional  Court,  or  «  chambers. 
by  the  Judge  sitting  in  Court,  according  to  the  course 
mi  practice  of  the  division  of  the  High  Court  to  which 
the  particular  cause  or  matter  in  which  such  order   is 
nade  may  be  assigned;    and  no  appeal  shall  lie  from 
say  such  order,  to  set  aside  or  discharge  which  no  such 
BMitioo  has  been  made^  unless  by  special  leave  of  the 
Jadge  by  whom  such  order  was  made,  or  of  the  Court  of 
AppeaL"* 

When  a  Judge  at  chambers  disposes  of  the  merits  of  an  No  appeal  on 
iaterpleader  in  a  summary  manner  under  The  Common  Law  ^^  ^  ^^' 
Frooednre  Act,  1860,  s.  14,  his  decision  is,  by  section  17,  final, 
•ad  he  cannot,  even  with  consent  of  parties,  give  a  right  of 
«{ipeftl  to  the  Court,  and  no  alteration  in  this  respeot  is  made 
ly  SB.  19  and  50  of  The  Judicature  Act,  1873,  taken  together 
vith  Order  I.  rule  2  :  Dodde  v.  Shepherd,  1  Ex.  D.  75. 

An  appeal  can  be  made  direct  to  the  Court  of  Appeal,  with-  When  appeal 
out  leave,  from  an  order  made  in  chambers  where  the  matter  <J»'««*J^™ 
bu  been  iulJy  argued  before  the  Judge  himself;  the  fact  that 
it  has  been  so  made  should  appear  on  the  order  itself,  or  be 
certified  by  the  chief  clerk :  Murr  v.  Coohe,  24  W.  B.  756.  Seet  61. 

Section  51.    "  Upon  the  request  of  the  Lord  Chancellor,  l^^^l/'''' 
it  shall  be  lawful  for  any  Judge  of  the  Court  of  Appeal,  vacancy  in 
who  may  consent  so  to  do,  to  sit  and  act  as  a  Judge  of  j^dge?""*  ""^^ 
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Act  187S, 
M.  51-58. 


Seot.  58. 

Power  of  a 
single  Judge 
in  Court  of 
AppeaL 


the  said  High  Court  or  to  perform  any  other  official  ot 
ministerial  acts  for  or  on  behalf  of  any  Jadge  absent  from 
Aet  1875, 1.18.  illness  or  any  other  cause,  .or  in  the  place  of  any  Judg^e 

whose  office  has  become  vacant,  or  as  an  additional  Jadg-e 
of  any  division ;  and  while  so  sitting  and  acting  any  such 
Judge  of  the  Court  of  Appeal  shall  have  all  the  power 
and  authority  of  a  Judge  of  the  High  Court." 

Section  52.  ''  In  any  cause  or  matter  pending  before  the 
Court  of  Appeal,  any  direction  incidental  thereto,  not  in* 
volving  the  decision  of  the  appeal,  may  be  given  by  a 
single  Judge  of  the  Court  of  Appeal ;  and  a  single  Judge 
of  the  Court  of  Appeal  may  at  any  time  during  vacation 
make   any  interim  order  to  prevent  prejudice   to  the 
claims   of  any   parties   pending   an  appeal  as  he  may 
think  fit ;  but  every  such  order  made  by  a  single  Judge 
may  be  discharged  or  varied  by  the  Court  of  Appeal  or  a 
divisional  Court  thereof." 

See  Order  LVIIL  rules  8, 12,  and  18. 

Section  53,  Act  1873,  was  wholly  repealed  by  section  33, 
Act  1875,  and  section  12  of  the  Act  of  1875,  which  was 
substituted  for  such  repealed  section,  is  as  follows — ^**  Every 
appeal  to  the  Court  of  Appeal  shall,  where  the  subject- 
matter  of  the  appeal  is  a  final  order,  decree,  or  judg- 
ment, be  heard  before  not  less  than  three  Judges  of  the 
said  Court  sitting  together,  and  shall,  when  the  subject- 
matter  of  the  appeal  is  an  interlocutory  order,  decree,  or 
judgment,  be  heard  before  not  less  than  two  Judges  of  the 
said  Court  sitting  together. 

^'  Any  doubt  which  may  arise  as  to  what  decrees,  orders, 
or  judgments  are  final,  and  what  are  interlocutory,  shall 
be  determined  by  the  Court  of  Appeal. 

^  Subject  to  the  provisions  contained  in  this  section  the 
Court  of  Appeal  may  sit  in  two  divisions  at  the  same 
time." 


Saet  58, 1878, 
repealed. 

Beet.  12, 1875, 
rabstitiited. 
Sittings  of 
Court  of 
AppeaL 


What  is  inter- 
locutory. 


Lord  Justice  James  announced  (Nov.  10, 1875)  that,  without 
at  present  settling  what  was  an  interlocutory  order,  the  Court 
had  determined  that  all  summonses  which  finally  settled  tho 
rights  of  parties,  such  as  summonses  under  winding-up  orders, 
or  in  administration  suits,  would  be  heard  by  the  fuU  Court 
of  AppeaL    1  Ch.  D.  41. 
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On  the  argument  of  a  case  in  the  Court  of  Appeal  two  Aet  1S78, 
connsel  will  be  heard  on  either  side :    Sneed^y  v.  Lancashire  "••  i^ 
and  TorJMre  Bly.  Co.,  1  Q.  B.  D.  42.  Aet  1876,  t.  4. 

Section  54,  Act  1873,  was  wholly  repealed  by  section  4,  Seet  H  187 

Act  1875,  which  provides  that  "  instead  thereof  the  follow-  JJJf'jf^g 

ing  enactment  shall  take  effect : — No  Judge  of  the  said  tubftltatad. 

Court  of  Appeal  shall  sit  as  a  Judge  on  the  hearing  of  an  No  Judge  to 

appeal  from  any  judgment  or  order  made  by  himself,  or  fj^^"«^ii 

made  by  any  divisional  Court  of  the  High  Court  of  which  judgment. 
he  was  and  is  a  member." 

An  appeal  can  be  heard  by  the  Court  of  Appeal,  although 
one  of  the  Judges  then  in  the  Court  is  a  Judge  of  the  division 
in  which  the  action  is  pending,  if  he  has  taken  no  part  in 
making  the  order  appealed  from:  Fisher  v.  Val  de  Travera 
AtphaUe  Co.,  1  C.  P.  D.  259. 

Section  55,  Act  1873,  relating  to  arrangements  for  Beet  66, 
business  of  the  Court  of  Appeal  and  for  hearing  appeals  "'•**•"* 
transferred  from  the  Judicial  Committee  of  the  Privy 
Council,  was  whoUy  repealed  by  section  24  of  The  Appel- 
late Jurisdiction  Act,  1876.    See  now  section  16  of  the 
last-mentioned  Act.     (Page  9^  ante.) 
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PABT  IV. 

Act  1S78, 1.56.  Judicature  Act,  1873,  ss.  56  to  76  inclusive — Judi- 
cature Act,  1875,  88.  13,  16  to  21  inclusive,  24 
AND  25 — County  Courts  Act,  1867,  ss.  5-7,  8,  and  10. 

trial  and  procedure. 

Beet. 56.  Section  56.  "Subject  to  any  rules  of  Court  and  to 

References  and  guch  right  as  may  now  exist  to  have  particular  cases 
submitted  to  the  yerdict  of  a  jury,  any  question  arising 
in  any  cause  or  matter  (other  than  a  criminal  proceed- 
ing by  the  Crown)  before  the  High  Court  of  Justice 
or  before  the  Court  of  Appeal,  may  be  referred  by  the 
Court,  or  by  any  divisional  Court  or  Judge  before  whom 
such  cause  or  matter  may  be  pending,  for  inquiry  and  re- 
port to  any  official  or  special  referee,  and  the  report  of 
any  such  referee  may  be  adopted  wholly  or  partially  by 
the  Court,  and  may  (if  so  adopted)  be  enforced  as  a  judg- 
ment by  the  Court.  The  High  Court  or  the  Court  of 
Appeal  may  also,  in  any  such  cause  or  matter  as  aforesaid 
in  which  it  may  think  it  expedient  so  to  do,  call  in  the  aid 
of  one  or  more  assessors  specially  qualified,  and  try  and 
hear  such  cause  or  matter  wholly  or  partially  with  the 
assistance  of  such  assessors.  The  remuneration,  if  any,  to 
be  paid  to  such  special  referees  or  assessors  shall  be 
determined  by  the  Court"  * 

*  Sections  50-59  are  based  upon  recommendations  made 
by  the  Judicature  Commissioners,  and  it  may  be  useful  to 
insert  the  same  in  order  to  show  the  mischief  sought  to  be 
remedied,  and  the  improvement  in  the  judicature  aimed  at 
by  those  sections.  The  commissioners  in  their  report  (29th 
March,  1859)  state— 

As  to  Arhitrationa  cU  Law, 

**  In  the  Courts  of  Common  Law  a  jury  has  always  been 
regarded  as  the  constitutional  tribimal  for  trying  issues  of 
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Order  XXXYL  leLatoB  to  txiaL  Aet  ms»  iM. 

See  netum  83,  Act  1873,  as  to  official  referees,  and  order  ~    ^^^^ 
of  Ist  February,  1876,  aa  to  their  fees,  d^  asseason,  4g. 

€*^ ;  aod  tbe  theory  is,  that  all  such  qnestioiiB  are  fit  to  be 

tri«d  in  that  way.     It  has,  ho^vv^oTer,  long  been  apparent  in 

^  practioe  of  the  Courts  of  Common  Law  that  there  are 

<CTenl  classes  of  cases  litigated  in  those  Courts  to  which 

&al  by  jury  is  not  adapted,  and  in  which  the  parties  are 

ccnpelled — in  many  cas^  after  they  have  incurred  all  the 

expense  of  a  trial — ^to  resort  to  private  arbitration.     Until 

The  Common  Ijaw  Procedure  Act  of  1854,  the  parties  conld 

aoft  be  compelled  to  go  to  arbitration,  and  the  power  given 

bv  &at  Act  is  limited  to  cases  where  the  dispute  relates 

'wholly  or  in  part  to  matters  of  mere  account,  or  where  the 

prties  hsve  themselves  before  action  agreed  in  writing  to 

TcSer  the  matter  in  difference  to  arbitration.     The  system  of 

■rbiliation  which  has  thus  been  introduced  is  attended  with 

boeonvenience.**     And  after  referring  to  the  course  of 

in  arbitrations,  they  proceed : — "  The  result  is  great 

icd  vnneoes^Lry  delay  and  a  vast  increase  of  expense  to  the 


Am  io  References  to  Chambers, 

'  In  the  Conrt  of  Chancery  questions  involving  complicated 

coq^inieB,  particularly  in  matters  of  account,  are  always  made 

■abject  of  reference  to  a  Judge  at  chambers.     These 

are  practically  conducted  before  the  chief  clerk, 

any  'p^rtj  is  entitled,  if  he  think  fit,  to  require  that  any 

ariaing  in  the  course  of  the   proceedings  shall  be 

to  the  Judge  himself  for  decision.     In  such  a  case 

tbe  dedBon  of  the  Judge  is  given  after  he  has  been  sitting 

in  Court  all  day  hearing  causes.     It  has  been  represented  to 

VM  tlaat  this  system  does  not  give  satisfaction,  and  that  there 

ia  Bot  sufficient  judicial  power  to  dispose  of  the  business  in 

Oncrt  and  at  the  same  time  to  give  that  personal  attention 

to  the  boeinee  in  chambers  which  was  contemplated  when 

xdeRAees  to  the  Judge  in  chambers  were  substituted  for  the 

«id  idiereooee  to  the  Masters  in  Chancery." 

As  io  Assessors. 

**!»  the  Cburt  of  Admiralty  references  are  always  to  the 

t^fietnr,  assisfed,  if  necessary,  by  one  or  two  merchants  or 

oU^ skilled peraonB  as  assessors  or  advisers;  the  registrar, 

fraas  big  knowledge  of  law^,  is  enabled  to  regulate  the  conduct 

rf  the  caae  -  the   merchants— assuming  them  to  be  properly 
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As  to  the  person  to  be  appointed  special  referee :  Shortly 
after  the  commencement  of  the  Judicature  Acts,  1873  and  1875, 
a  case  of  Be  Perrin's  Estate  Court  v.  Perrin  at  the  Bolls,  it  -was 
proposed  to  refer  various  petitions  arising  in  the  suit  to  a 
special  referee  for  inquiry  and  report ;  and  it  was  suggested, 
with  the  approbation  of  the  Judge,  that  the  senior  Queen's 
Counsel  ordinarily  practising  in  the  branch  of  the  division  to 
which  the  cause  was  attached  was,  if  not  engaged  in  the 
cause,  the  fittest  person  for  the  office  :  20  Sol.  J.  25. 

By  an  order  made  on  motion  in  conformity  with  report  of  a 
special  referee,  the  referee's  remuneration  was  fixed  at  ^\'o 
guineas  a  sitting:   WaUia  v.  Lichfieldj  W.  N.  1876,  p.  130. 

The  costs  of  assessors  will  have  to  be  paid  by  the  successful 
party,  who  will  recover  them  against  the  unsuccessful  party 
as  part  of  the  costs :  The  Dunkdd,  W.  N.  1876,  p.  66. 

When  a  plaintiff  gives  notice  of  trial  before  a  Judge 
sitting  with  assessors,  the  defendant  has  a  right  under 
Order  XXXVI.  rule  3,  by  giving  notice  within  the  time 
specified,  to  insist  on  a  trisd  before  a  Judge  and  jury,  and  the 
Acts  and  rules  do  not  give  power  to  the  Court  or  a  Judge  to 
deprive  the  defendant  of  this  right :  Sugg  v.  Silber^  1  Q.  B. 
D.  362. 

The  Court  ought  not,  under  15  and  16  Vict,  a  80,  s.  42,  to 
make  an  order  before  the  trial,  appointing  a  scientific  person 
to  report  upon  any  question  of  fact;   and,  it  was  on  this 


chosen — have  that  praotical  knowledge  which  enables  them 
to  advise  him  on  questions  of  a  commercial  nature  that  may 
arise  in  the  course  of  the  proceedings.  The  reference  pro- 
ceeds like  a  trial  at  law  until  it  is  concluded,  without  ad- 
journment, except  for  special  cause,  and  there  is  an  appeal  at 
once  to  the  Judge  in  case  the  registrar  miscarries."  And 
the  report  proceeds: — "  It  seems  to  ua  that  it  is  the  duty  of 
the  country  to  provide  tribunals  adapted  to  the  trial  of  all 
classes  of  cases,  and  capable  of  adjusting  the  rights  of  litigant 
parties  in  the  manner  most  suitable  to  the  nature  of  the 
questions  to  be  tried. 

'*  We  therefore  recommend  that  great  discretion  should  be 
given  to  the  Supreme  Court  as  to  the  mode  of  trial,  and  that 
any  questions  to  be  tried  should  be  capable  of  being  tried 
in  any  division  of  the  Court — 

(1)  By  a  Judge ; 

(2)  By  a  jury  ; 
"  (3)  By  a  referee.' 


«t 


cc 
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groTuid  that  in  a  light  and  air  suit  in  which  an  interlocutory  Aet  187S,i.66. 
application  had  been  granted,  a  motion  by  the  defendant  for  g^-  ^^     ~ 
the  appointment  of  a  Burveyor  to  view  the  premises  and  plans,  Uable  to  be  ex- 
and  report  thereon  as  to  the  injury  to  the  plaintiffs,  was  amined. 
refased  with  costs :  The  Baltic  Go.  y,  Simpson,  24  W.  B.  390. 

A  surveyor  appointed  by  the  parties,  at  the  instance  of  the 
Judge,  to  make  a  report  acts  in  a  quasi-judicial  capacity,  and 
ought  not  to  be  examined  in  the  action  :  Broder  v.  SaiUard, 
24  W.  E.  466. 

The  old  law  and  practice  with  regard  to  references  to  Reference 
arbitration  are  not  abolished  by  the  Judicature  Acts,  and  con-  ^°<**''<>^<^  P"^*^- 
sequently,  where  a  cause  is  referred  to  an  arbitrator  for 
decision  according  to  the  old  practice,  the  arbitrator  cannot 
be  called  on  to  report  to  the  Court  with  regard  to  the  matter 
referred  to  him,  but  his  decision  is  final.  An  order  was  made 
that  a  cause  should  be  referred  to  the  Master,  and  that  the 
subsequent  proceedings  should  be  continued  and  concluded 
according  to  the  new  practice.  Under  these  circumstances  it 
was  held  that  the  reference  was  not  merely  for  report  by  the 
Master  under  the  new  practice  given  by  the  Judicature  Act, 
but  for  decision,  and  that  the  Master  could  not  be  made  to 
report  to  the  Court,  but  that  his  decision  was  final :  Oruikshank 
V.  The  Floaiing  Swimming  Baths  Co.,  1  C.  P.  D.  260. 

^here  a  landowner  had  filed  a  bill  against  an  adjoining  Plnintiflr  not  to 
owner  of  land,  praying  for  a  declaration  that  the  boundary  ^po^^JJ'j^^^  ^^ 
between  the  two  properties  was  marked  out  and  prescribed  as 
appeared  by  a  plan  annexed  to  the  bill,  and  replication  had 
been  filed  before  the  2nd  of  November  1875,  the  plaintiff,  on 
the  17th  November,  obtained  an  order  that  the  evidence  at 
the  hearing  should  be  taken  vivd  voce.  On  the  9th  of  December 
he  served  the  defendant  with  notice  of  trial,  and  on  the  8th 
of  February,  1876,  took  out  a  summons  to  show  cause  why 
the  trial  should  nut  be  referred  to  one  of  the  official  referees 
of  the  Court,  naming  him.  Semble,  the  plaintiff,  having 
obtained  an  order  under  the  new  procedure  as  to  the  mode  in 
which  the  evidence  to  be  used  at  the  trial  should  be  taken, 
was  not  at  liberty  to  change  his  mode  of  procedure.  It 
was  held,  moreover,  that,  as  the  application  was  not  made 
within  four  days  after  notice  of  trial,  and  as  there  had  not  * 
been  an  application  for  extension  of  time,  the  summons 
was  irregular,  and  must  be  dibmissed  :  Lascelles  v.  Butt, 
2  Ch.  D.  588. 

The  Court  will  order  a  matter  to  be  referred  to  a  special  Reference 
referee  if  the  parties  consent,  or  to  an  official  referee  where  ^'*'®*^^*"- 
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there  is  no  such  oonsent,  if  it  is  satisfied  that  there  are 
difficult  questions  of  acoonnt  to  be  settled,  or  that  sdentifio 
investigation  is  necessary,  and  the  Conrt  will  not  give  a 
narrow  meaning  to  the  word  *'  accounts  "  used  in  the  section.  : 
Be  Leigh  deceased,  Batodiffe  v.  Leigh,  3  Oh.  D.  292. 

Section  57.  **  In  any  cause  or  matter  (other  than  a  cri- 
minal proceeding  by  the  Crown)  before  the  said  High 
Court  in  which  all  parties  interested  who  are  under  no 
disability  consent  thereto,  and  also  without  such  consent 
in  any  such  cause  or  matter  requiring  any  prolonged 
examination  of  documents  or  accounts,  or  any  scientific 
or  local  investigation  which  cannot,  in  the  opinion  of  the 
Court  or  a  Judge,  conveniently  be  made  before  a  jury, 
or  conducted  by  the  Court  through  its  other  ordinary 
o£Scer8,  the  Court  or  a  Judge  may  at  any  time,  on  such 
terms  as  may  be  thought  proper,  order  any  question  or 
issue  of  fact  or  any  question  of  account  arising  therein  to 
be  tried  either  before  an  ofiScial  referee,  to  be  appointed  as 
hereinafter  provided,  or  before  a  special    referee  to  be 
agreed  on  between  the  parties;  and  any  such  special 
referee  so  agreed  on  shall  have  the  same  powers  and 
duties  and  proceed  in  the  same  manner  as  an  official 
referee.      All  such  trials  before  referees  shall  be   con- 
ducted in  such  manner  as  may  be  prescribed  by  rules  of 
Court,  and  subject  thereto  in  such  manner  as  the  Court 
or  Judge  ordering  the  same  shall  direct" 

See  the  notes  to  section  56. 

Section  58.  "  In  all  cases  of  any  reference  to  or  trial  by 
referees  under  this  Act,  the  referees  shall  be  deemed  to 
be  oflScers  of  the  <y0urt,  and  shall  have  such  authority 
for  the  purpose  of  such  reference  or  trial  as  shall  be  pre- 
scribed by  rules  of  Court  or  (subject  to  such  rules)  by 
the  Court  or  Judge  ordering  such  reference  or  trial ;  and 
the  report  of  any  referee  upon  any  question  of  fact  on 
any  such  trial  shall  (unless  set  aside  by  the  Court)  be 
equivalent  to  the  verdict  of  a  jury." 

Section  59.  "  With  respect  to  all  such  proceedings  before 
referees  and  their  reports,  the  Court  or  such  Judge  as 
aforesaid  shall  have,  in  addition  to  any  other  powers,  the 
same  or  the  like  powers  as  are  given  to  any  Court  whose 
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FpB^etkm  is  hereby  transferred  to  the  said  High  Court  ^^  "''«. 

J^re^t  to  leferences,  to  arbitration,  and  proceedings  "'  ^^"^' 

Wne  arbitiators  and  their   awards  respectively,  by  The  A«tiw»,s.is. 
Otmm  Law  Procedure  Act,  1854," 

Actions  3-1 7  incloswe    of  The  Common  Law  Procednre  Common  Law 
Act,  1854,  relate  to  arbitrations.  Procedure  Act, 

1854 

Section  60.  **  And  whereas  it  is^  expedient  to  facilitate  Seet  60. 
the  {ffoaecntion  in   country  districts  of  such  proceedings  Her  Majesty 
IS  may  be  more    speedily,    cheaply,  and    conveniently  JJJf  ."'**'*^*^ 
cimed  on  therein,    it  shall    be  lawful  for  Her  Majesty,  re^^tries  in 
by  Order  in  CJouncil,   from  [time  to  time  to  direct  that  |^*  su"  wme^'"' 
tbere  shall  be  district   registrars  in  such  places  as  shall  Cour^^"™* 
le  in  such  order  mentioned  for  districts  to  be  thereby 
defined,  from  Which  writs  of  summons  for  the  commence- 
ttfflit  of  actions   in   the   BUgh  Court  of  Justice  may  be 
isued,  and  in  which  such  proceedings  may  be  taken  and 
iworied  as  are  hereinafter  mentioned ;  and  Her  Majesty 
w  thereby  appoint   that  any  registrar  of  any  County 
Ccwit,  or    any    registrar     or    prothonotary    or   district 
pndioQotary   of  any   local   Court  whose  jurisdiction   is 
hereby  traasferred   to   the   said   High;  Court  of  Justice, 
«  from  which  an    appeal  is  hereby    given  to  the  said 
Court  of  Appeal,    or  any   person  who,   having  been   a 
fctricl  registrar   of    the   Court  of   Probate,  or  of  the 
Adiainky  Court,  shall   under  this  Act  become  and  be  a 
iistnct  legistrar  of  the  said  High  Court  of  Justice,  or 
who  Aall  hereafter    be   appointed  such  district  regis- 
tar,  diail  and   may  be  a  district  registrar  of  the  said 
High  CouTt  for   the   purpose  of  issuing  such  writs  as 
aforesaid,  and  having  such  proceedings  taken  before  him 
«  are  hereinafter  mentioned.      This  section  shall  come 
iaio  operation  immediately  upon  the  passing  of  this  Act." 

The  above  section  is  amended  by  section  13,  Act  1875,  Seet.  is,  1875. 
«hidi  is  as   follows : — «  Whereas  by  section  60  of  the  Amendment  of 
prnieipal  Act  it  is  provided  that  for  the  purpose  of  facili-  vict.t  6m»^ 
tstiBg  the    prosecution    in  country    districts   of    legal  to  district' 
pmaedings  it  shall  be  lawful  for  Her  Majesty  by  Order  ^*«^"^'''"- 
in  Gooncdl  from  time  to  time  to  direct  that  there  shall  be 
distjict  registrars  in  snch  places  as  shall  be  in  such  order 
QcntiOfied  t(^  districts  to  be  thereby  defined ;  and  whereas 
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it  is  expedient  to  amend  the  said  section^  be  it  therefore 
enacted  that — 

"  Where  any  such  order  has  been  made,  two  persons 
may,  if  required,  be  appointed  to  perform  the  duties  of 
district  registrar  in  any  district  named  in  the  order, 
and  such  persons  shall  be  deemed  to  be  joint  district 
registrars,  and  shall  perform  the  said  duties  in  such  man- 
ner as  may  from  time  to  time  be  directed  by  the  said 
order,  or  any  Order  in  Council  amending  the  same. 

"  Moreover  the  registrar  of  any  inferior  Court  of  Record 
having  jurisdiction  in  any  part  of  any  district  defined  by 
such  order  (other  than  a  County  Court)  shall,  if  appointed 
by  Her  Majesty,  be  qualified  to  be  a  district  registrar 
for  the  said  district  or  for  any  and  such  part  thereof  as 
may  be  directed  by  such  order  or  any  order  amending 
the  same. 

'^  Every  district  registrar  shall  be  deemed  to  be  an 
oflScer  of  the  Supreme  Court,  and  be  subject  accordingly 
to  the  jurisdiction  of  such  Court,  and  of  the  divisions 
thereof." 

See  Order  in  Council  of  12th  August  1875,  appointing 
district  registrars,     [page  599,  postJ] 

Section  61,  Act  1873.  "  In  every  such  district  registry 
such  seal  shall  be  used  as  the  Lord  Chancellor  shall 
from  time  to  time,  either  before  or  after  the  time 
fixed  for  the  commencement  of  this  Act,  direct,  which 
seal  shall  be  impressed  on  every  writ  and  other  document 
issued  out  of  or  filed  in  such  district  registry,  and  all 
such  writs  and  documents,  and  all  exemplifications  and 
copies  thereof,  purporting  to  be  sealed  with  the  seal  of 
any  such  district  registry,  shall  in  all  parts  of  the  United 
Kingdom  be  received  in  evidence  without  further  proof 
thereof." 

Section  62.  ''All  such  district  registrars  shall  have 
power  to  administer  oaths  and  perform  such  other  duties 
in  respect  of  any  proceedings  pending  in  the  said  High 
Court  of  Justice  or  in  the  said  Court  of  Appeal  as  may 
be  assigned  to  them  from  time  to  time  by  rules  of  Court, 
or  by  any  special  order  of  the  Court.*' 

Order  XX XY.  relates  to  proceedings  in  district  regifitries. 
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Section  63,  Act  1873,  relating  to  fees  to  be  taken  by  Aet  ISTS, 
the  dtatriet  registrars,  was  repealed  by  section  33,  Act  ■'^•^^ 

1875.  Boot  68. 

The  fieea  are  r^rolated  by  section  26  Act  1875,  p.  115,  and  ^ti^ 
the  oTdercf  the  28tfa  October  1875,  p.  348  (post). 

Section  64.  **  Subject  to  the  rules  of  Court  in  force  for  Beat  64. 
the  time  bexn^r*  writs  of  summons  for  the  commencement  of  Pi-oc^^iing* 
ictions  in  the  High  Court  of  Justice  shall  be  issued  by  the  in  dutrict" 
£5tnct  registrars   when  thereunto  required;  and  unless  r«g»tri«i. 
uky  order  to  the  contrary  shall  be  made  by  the  High  Court 
of  Justice,  or  by  any  Judge  thereof,  all  such  further  proceed- 
ings, including  proceedings  for  the  arrest  or  detention  of  a 
^p,  her  tackle,  apparel,  furniture,  cargo,  or  freight,  as 
may  and  ought  to  be  taken  by  the  respective  parties  to 
soeh  action  in  the  said  High  Court  down  to  and  including 
entrr  for  trial,  or  (if  the  plaintiff  is  entitled  to  sign  final 
jadgment  or  to  obtain  an  order  for  an  account  by  reason 
of  the  non-appearance  of  the  defendant)  down  to  and  in- 
dnding  final  judgment,  or  an  order  for  an  account,  may 
be  taken  before  the  district  r^istrar,  and   recorded   in 
&e  district  r^stry,  in  such  manner  as  may  be  prescribed 
by  rales  of  Court ;  and  all  such  other  proceedings  in  any 
flich  action  as  may  be  prescribed  by  rules  of  Court  shall 
be  taken  and  if  necessary  may  be  recorded  in  the  same 
didtriet  registry." 

See  Order  Y.  as  to  issue  of  writs  of  summons ;  Order  XII. 
M  to  appearances;  Order  XXXV.  as  to  proceedings  in 
distiict  regibtries. 

A  writ  under  The  Bills  of  Exchange  Act,  1855  [18  &  19  Under  Bills  of 
Vict,  c  67],  may  issue  out  of  a  district  registry,  and  in  Exchange  Act. 
that  case,  althoagh  neither  party  resides  or  carries  on 
hTiim^iMi  within  the  dibtrict,  the  notice  may  require  the  de- 
iiAdant  to  apply  for  leave  to  appear,  and  to  appear  in  the 
^ifttnct  registry  without  suggesting  that  he  may  obtain  leave 
to  M^fpetkT  in  London. 

TfheiB,  however,  a  defendant  is  served  with  a  writ  issued 
ODt  of  a  district  registry  within  the  jurisdiction  of  which  he 
imther  resides  nor  carries  on  business,  he  may  (under  Order 
XXXF.  mJe  1)  obtain  an  order  of  the  Court  or  of  a  Judge  to 
hre  the  satoequeiit  proceedings  taken  in  London :  Oger  v. 
Brmktm,  1  C.  P.  »•  334. 
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AetlSTS, 
■1.65-66. 

Beet  66. 

Power  for 
Court  to 
remoye 
proceedings 
from  district 
registries. 


Sect  66. 

Accounts  and 
inquiries  may 
be  referred 
to  district 
registrars. 


De&nlt  of 
pleading. 


Section  65.  ^  Any  party  to  an  action  in  which  a  writ  o 
Bummons  shall  have  been  issued  from  any  such  districi 
registry  shall  be  at  liberty  at  any  time  to  apply,  in  sucli 
manner  as  shall  be  prescribed  by  rules  of  Court,  to    the 
said  High  Court,  or  to  a  Judge  in  chambers  of  the  division 
of  the  said  High  Court  to  which  the  action  may  be  assi^ed, 
to  remove  the  proceedings  from  such  district  registry  into 
the  proper  office  of  the  High  Court ;  and  the  Court  or 
Judge  may,  if  it  be  thought  fit,  grant  such  application, 
and  in  such  case  the  proceedings  and  such  original  docu- 
ments, if  any,  as  may  be  filed  therein  shall  upon  receipt 
of  such  order  be  transmitted  by  the  district  registrar  to 
the  proper  office  of  the  said  High  Court,  and  the  said  action 
shall  thenceforth  proceed  in  the  said  High  Court  in  the  same 
manner  as  if  it  had  been  originally  commenced  by  a  writ 
of  summons  issued  out  of  the  proper  office  in  London ;  or 
the  Court  or  Judge,  if  it  be  thought  right,  may  thereupon 
direct  that  the  proceedings  may  continue  to  be  taken  in 
such  district  registry." 

See   Order   XXXV.,    rules  11-14   inclusive,  relating  to 
removal  of  proceedings  from  district  registries. 

Section  66.  "  It  shall  be  lawful  for  the  Court,  or  any 
Judge  of  the  division  to  which  any  cause  or  matter  pending^ 
in  the  said  High  Court  is  assigned,  if  it  shall  be  thought  fit, 
to  order  that  any  books  or  documents  may  be  produced,  or 
any  accounts  taken  or  inquiries  made,  in  the  office  of  or 
by  any  such  district  registrar  as   aforesaid;  and  in  any 
such  case  the  district  registrar  shall  proceed  to  carry  all 
such  directions  into  effect  in  the  manner  prescribed ;  and 
in  any  case  in  which  any  such    accounts  or  inquiries 
shall  have  been  directed  to  be  taken  or  made  by  any 
district  registrar,  the   report  in  writing  of  such  district 
registrar  as  to  the  result  of  such  accounts  or  inquiries  may 
be  acted  upon  by  the  Court,  as  to  the  Court  shall  seem 
fit." 

In  a  partnership  action  where  there  was  no  default  in 
pleading,  a  district  registrar,  by  consent,  made  a  decree  for 
accounts  and  inquiries,  appointed  a  receiver,  and  directed  a 
sale  of  the  partnership  property :  on  a  motion  for  directions,  it 
was  held  that  all  these  proceedings  were  invalid,  and  that  the 
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plaintiff  must  oommenoe  afreah  as  from  before  the  decree,  but  Aet  187S, 
oa  Bodon  under  Order  XL.  rule  11,  on  admissions  in  the  ■•■66-4ff. 
I^eading^  an  order  was  made  directing  accounts  and  inquiries 
ti>  be  taken  and  made  in  the  district  registry,  the  same  re- 
ociTcr  was  by  consent  re-appointed  by  name  by  the  Court, 
and  further  consideration  was  adjourned  in  the  form  adopted 
in  BernmeU  v.  Jfoore,   1  Ch.  D.  692,  Bratnngion  y.Cusaons,  24 
W.  R.  881. 
In  the  LiTerpool  District  Registry  an  action  was  com-  Decree  for 
by  writ  for  the  administration  of  real  and  personal  ^cco"***- 
sad  stat^nents  of  claim  and  defence  having  been  filed, 
the  actioii  came  on  for  trial.     The  district  registrar  issued 
aa  administration  summons,  and  by  consent  made  a  decree  for 
adainiatration  of  the  real  and  personal  estate,  directing  ac- 
ooonts  and  inquiries,  and  reserving  farther  directions.     The 
aceounts  and  inquiries  having  been  prosecuted,  on  applica- 
tioD  for  directions  as  to  setting  down  the  action  on  further 
ooDflderatioa,  it  was  held  that  the  proceedings  in  the  dis- 
tiiet  registTy  were  irr^ular,  the  district  registrar  having 
BD  power  to  make  a  decree  even  by  consent. 

The  same  action  coming  on  for  trial  as  a  short  cause,  it  was 
bdd  that,  having  regard  to  Order  XXXV.  rule  1,  it  is  onl}* 
ia  de£ftult  of  appearance  that  a  district  registrar  can  make 
tn  order  under  Order  XY.  rule  1,  and  that  accounts  and 
mqniries  cannot  be  prosecuted  in  a  district  registry,  except 
by  the  direction  of  the  Court  or  Judge  of  the  division  under 
section  66  of  the  Act  of  1878. 

And  an  application  for  a  decree,  with  liberty  to  adopt  the 
pfDeeedingain  the  district  registry,  was  refused,  but  the  usual 
administration  decree  was  made,  with  a  direction  that  the 
aeooonts  and  inquiries  should  be  taken  and  made  in  the  dis- 
trict n^istry,  and  that  the  sale  of  the  real  efitate  should  take 
place  in  London  under  the  supervision  of  the  Judge  in  cham- 
bers :  Irlam  v.  Irlam,  2  Ch.  D.  608. 

When  an  action  for  the  administration  of  the  estate  of  a   No  district 
testator,  commenced  in  a  district  registry,  has  on  the  default  of  inq^J"**  >f 
the  defendant  been  removed  to  London,  the  Court  will  not  corr^thereby. 
dinet  aoooonts  and  inquiries  to  be   taken  in   the   district 
fegi>lfy  if  it  should  appear  that  needless  expense  would  be  seot.  67. 
t^iely  incarred  :   Walker  v.  Bcbiruum,  24  W.  R.  427,  34  L.  T.  30  &  aiVict. 
(K.  &)  229.  c.  142. 

Section  67.  "  The  provisions  contained  in  the  5th,  7th,  &  10,'  to  ' 

8&,nDdlOtb  sectioM  of  The  County  Courts  Act,  1867,  ^Jf°V°j^.  j^ 

AbII  apply  to  all  actions  commenced  or  pending  in  the  Comt.'  *°    '^ ' 

H  2 
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Act  1878,8. 67.  said  High  Court  of  Justice  in  which  any  relief  is  sought 
ixioorporated~    which  can  be  given  in  a  County  Court/* 
seetionB  of  80        [The  County  Courts  Act,  1867  [30  &  31  Vict.  c.  142.] 
*  81  ^'  ®-      •       ^s^  5^j  «  Xf  in  any  action  commenced  after  the  passing 
recoverable       of  this  Act  in  any  of  Her  Majesty's  Superior  Courts  of 
in  Superior       Record  the  plaintiff  shall  recover  a  sum  not  exceeding 
less  than  £20     £20    if   the    actiou    is    founded   on   contract,  or  £10 
£10^°^  w°'    if  founded  on  tort,  whether  by  verdict,  judgment   by- 
default,  or  on  demurrer,  or  otherwise,  he  shall  not  be 
entitled  to  any  costs  of  suit  unless  the  Judge  certify  on 
the  record  that  there  was  sufficient  reason  for  bringing 
such  action  in  such  Superior  Court,  or  unless  the  Court 
or  a  Judge  at  chambers   shall  by  rule  or  order  allow 
such  costs."     See  Harland  v.  Netocastle-uponrTyne,  dkc, 
L.  R.  5  Q,  B.  47  ;  FeOm  v.  Breslauer,  L.  R.  6  Q.  B.  438  ; 
Forshaw  v.  De  Wette,  L,  R.  6  Ex.  200 ;  Stevens  v.  Chap- 
man,  L.  R.  6  Ex.  213;  Baylia  v.  LinhUy  L,  R.  8  C.  P. 
345 ;  FliUera  v.  AUfretf,  L.  R.  10  C.  P.  29 ;  8traehey  v. 
Lord  Osborne^  L.  R.  10  C.  P.  92;  BaJmain  v.  Lidcfold, 
L.  R.  10  C.  P.  203. 
In  certain  cases       (S.  7.)  "  Where  in  any  action  of  contract  brought  or 
riir^Courte*^'  commeuccd  in  any  of  Her  Majesty's  Superior  Courts  of 
may  order         Gommou  Law  the  claim  indorsed  on  the  writ  does  not 
trkdinConnty  ©^^ced  £50,  or  wheTo  such  claim,  though  it  originally 
Court.  exceeded    £50,  is    reduced  by  payment,  an    admitted 

set-off,  or  otherwise,  to  a  sum  not  exceeding  £50,  it 
shall  be  lawful  for  the  defendant  in  the  action,  within 
eight  days  from  the  day  upon  which  the  writ  shall  have 
been  served  upon  him,  if  the  whole  or  part  of  the  demand 
of  the  plaintiff  be  contested,  to  apply  to  a  Judge  at  cham- 
bers for  a  summons  to  the  plaintiff  to  show  cause  why  such 
action  should  not  be  tried  in  the  County  Court  or  one  of 
the  County  Courts  in  which  the  action  might  have  been 
commenced;  and  on  the  hearing  of  such  summons  the 
Judge  shall,  unless  there  be  good  cause  to  the  contrary, 
order  such  actiou  to  be  tried  accordingly,  and  thereupon 
the  plaintiff  shall  lodge  the  original  writ  and  the  order 
with  the  registrar  of  the  County  Court  mentioned  in  the 
order,  who  shall  appoint  a  day  for  the  hearing  of  the 
cause,  notice  whereof  shall  be  sent  by  post  or  otherwise 
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by   the    registiar   to    both   parties  or  their  attorneys,  Astl87S,f.e7. 

and  the  cause  and  all  proceedingB  therein  shall  be  heard  jaoanante^ 

and  taken  in  snch  County  Coart  as  if  the  action  had  been  ia^tinis  of  so 

originally  commenced  in  such  County  Court ;   and  the  *  '^  ^-  ••  ^^^' 

coats  of  the  parties  in  respect  of  proceedings  subsequent 

to  the  order  of  the  Judge  of  the  Superior  Court  shtdl  be 

alkmed  aeooiding  to  the  scale  of  costs  in  use  in  the 

CoQBty  Coorts^  and  the  ooets  of  the  proceedings  previously 

had  in  the  Superior  Court  shall  be  allowed  according  to 

the  scale  in  nse  in  such  latter  Court."    See  Oshame  v.  Hom^ 

hmy.  1  Ex.  D.  48. 

(S.  8.)  **  Where  any  suit  or  proceeding  shall  be  pend-  Proceedings  in 
mg  m  the  High  Court  of  Chancery,  which  suit  or  proceed-  t?Msfe™3  to 
inp  might  have  been  commenced  in  a  County  Court,  it  County  Court* 
shall  be  lawful  for  any  of  the  parties  thereto  to  apply  at  have  com- 
chambers  to  the  Judge  to  whose  Court  the  said  suit  or  ™«nced  there- 
piooeeding  shall  be  attached  to  have  the  same  transferred 
to  the  County  Court  or  one  of  the  County  Courts  in  which 
the  same  might  have  been  commenced,  and  such  Judge 
shall  have  power  upon  such  application,  or  without  such 
applieatioD,  if  he  shall  see  fit,  to  make  an  order  for  such 
trsnsfer,  and  thereupon  such  suit  or  proceeding  shall  be 
carried  on  in  the  County  Court  to  which  the  same  shall  be 
ord^ed^to  be  transferred,  and  the  parties  thereto  shall  have 
the  same  right  of  appeal  that  they  would  have  had  the 
suit  or  proceeding  been  commenced  in  the  County  Court." 

(8;.  10.)   ^It   shall  be  lawful  for  any  person  against  Actions  for 
whom  an  action  for  malicious  prosecution,  illegal  arrest,  ™^\7on*&c°' 
illegal  distress,  assault,  false  imprisonment,  libel,  slander,  brought'in 
•ednetBon,  or  other  action  of  tort  may  be  brought  in  a  su-  ckmrto'may  be 
perkM-  Court  to  make  an  affidavit  that  the  plaintiff  has  no  remitted  to  the 
visiUe  means  of  paying  the  costs  of  the  defendant  should  bj^udge.^^^ 
a  veidiet  be  not  found  for  the  plaintiff,  and  thereupon  a 
Jadge  of  the  Court  in  which  the  action  is  brought  shall 
hare  power  to  make  an  order  that  unless  the  plaintiff  shall, 
within  a  time  to  be  therein  mentioned,  give  full  security 
far  the  defendant's  costs  to  the  satisfaction  of  one  of  the 
Mtiitcoi  of  the  said  Court,  or  satisfy  the  Judge  that  he 
^  a  caaae  of  action  fit  to  be  prosecuted  in  tl^e  superior 
Court,  all  proceediMigB  in  the  action  shall  be  stayed,  or  in 
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A0tl878, 
88.  67-74. 


the  event  of  the  plaintiff  being  unable  or  unwilling  to  give 
such  security,  or  failing  to  satisfy  the  Judge  as  aforesaid, 
Aotl876,B.l6.  that  the  cause  be  remitted  for  trial  before  a  County  Court 
inoOTporatod  ^  y^Q  therein  named ;  and  thereupon  the  plaintiff  shall 
*  81V.  0.142.  lodge  the  original  writ  and  the  order  with  the  registrar 

of  such  County  Court,  who  shall  appoint  a  day  for  the 
hearing  of  the  cause,  notice  whereof  shall  be  sent  by  post 
or  otherwise  by  the  registrar  to  both  parties  or  their 
attorneys ;  and  the  County  Court  so  named  shall  have 
all  the  same  powers  and  jurisdiction  with  respect  to  the 
cause  as  if  both  parties  had  agreed,  by  a  memorandum 
signed  by  them,  that  the  said  County  Court  should  have 
power  to  try  the  said  action,  and  the  same  had  been 
commenced  by  plaint  in  the  said  County  Court;  and 
the  costs  of  the  parties  in  respect  of  the  proceedings  sub- 
sequent to  the  order  of  the  Judge  of  the  Superior  Court 
shall  be  allowed  according  to  the  scale  of  costs  in  use  in 
the  County  Courts,  and  the  costs  of  the  proceedings  in 
the  superior  Court  shall  be  allowed  according  to  the  scale 
in  use  in  such  latter  Court."  See  Thomewett  v.  Wiffner, 
L.  E.  6  Ex.  87 ;  Moody  v.  Steward,  L,  R  6  Ex.  35 ; 
Holmes  v.  MounMephen,  L.  E.  10  C.  P.  474. 

See  also  County  Courts  Act,  1875  [38  &  39  Vict.  c.  50], 
and  Consolidated  County  Court  Rules,  1875. 

Sections  68  to  74  inclusive  of  Act  1873,  relating  to  rules 
of  procedure,  are  repealed  by  section  33,  Act  1875,  and  sec- 
tions 16-21,  inclusive,  of  Act  1875  are  substituted  for  such 
repealed  sections.    The  substituted  sections  are  as  follows : 

Section  16,  1875.  « The  Rules  of  Court  in  the  first 
schedule  to  this  Act  shall  come  into  operation  at  the  com- 
mencement of  this  Acty  and  as  to  all  matters  to  which  they 
extend  shall  thenceforth  regulate  the  proceedings  in  the 
High  Court  of  Justice  and  Court  of  Appeal  But  such  rules 
of  Court,  and  also  all  such  other  rules  of  Court  (if  any)  as 
may  be  made  after  the  passing  and  before  the  commence- 
ment of  this  Act  under  the  authority  of  the  next  section, 
may  be  annulled  or  altered  by  the  authority  by  which  new 
rules  of  Court  may  be  made  after  the  commencement  of 
this  Act." 


Beet  68-74, 
Aet  1878, 
repealed. 

Seets.  lS-21, 
Aet  1876, 
fabititiited. 

Beet  16, 1876. 

Rules  in  first 
schedule  in 
substitution 
for  36  &  37 
Vict.  c.  66, 
s.  69,  and 
schedule. 
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Section  ]7.   ''Her  Majesty  may  at  any  time  after  the  AotiSTS, 
paaring  and  before  the  commencement  of  this  Act,  by  ■■-g^T^. 
Chder  in  Conncil,  made  upon  the  recommendation  of  the  Aet  1876. 1.17. 
Lord  Chancellor,  and  the  Lord  Chief  Justice  of  England,  J^j^^^^^fj 
the  Master  of  the  Bolls,  the  Lord  Chief  Justice  of  the  making,  &c.  of 
Commosi  Pleas,  the  Lord,  Chief  Baron  of  the  Exchequer,  ^J^/J^^^^ 
aad  the  Lords  Justices  of  Appeal  in  Chancery,  or  any  the  commence- 
live  of  them,  and  the  other  Judges  of  the  several  Courts  ™ct*\n^rot 
intended  to  be  united  and  consolidated  by  the  principal  stitution  for 
Act  as  amended  by  this  Act,  or  of  a  majority  of  such  ^^  ^^  gg '* 
other  Judges,  make  any  further  or  additional   rules  of  69, 74,  and 
Coiort  for  carrying  the  principal  Act  and  this  Act  into  •^'**^'**®- 
effect,  and  in  particular  for  all  or  any  of  the  following 
matters,  so  far  as  they  are  not  provided  for  by  the  rules 
in  the  first  schedule  to  this  Act ;  that  is  to  say, 

(1)  For  regulating  the  sittings  of  the  High  Court  of 

Justice  and  the  Court  of  Appeal,  and  of  any 
divisional  or  other  Courts  thereof  respectively, 
and  of  the  Judges  of  the  said  High  Court  sitting 
in  chambers ;  and, 

(2)  For  regulating  the  pleading,  practice,  and  procedure 

in  the  High  Court  of  Justice  and  Court  of 
Appeal;  and, 

(3)  Grenerally,  for  regulating  any  matters  relating  to 

the  practice  and  procedure  of  the  said  Courts 
respectively,  or  to  the  duties  of  the  officers 
thereof,  or  of  the  Supreme  Court,  or  to  the  costs 
of  proceedings  therein. 
**  From  and  after  the  commencement  of  this  Act,  the  in  saUtitution 

for  'W?  Ai  ^7 

Sspreine  Court  may  at  any  time,  with  the  concurrence  of  vj^t.  c.  66, 
a  majority  of  the  Judges  thereof  present  at  any  meeting  s.  74. 
for  that  purpose  held  (of  which  majority  the  Lord  Chan- 
eelW  shall  be  one),  alter  and  annul  any  rules  of  Court 
(or  the  time  being  in  force,  and  have  and  exercise  the 
Mme  power  of  making  rules  of  Court  as  is  by  this  section 
rested  in  Her  Majesty  in  council  on  the  recommendation 
of  the  said  Judges  before  the  commencement  of  this  Act. 

**  All  rules  of  Court  made  in  pursuance  of  this  section 
shall  be  laid  before  each  House  of  Parliament  within  such 
time  and  shall  be  subject  to  be  annulled  in  such  manner 
as  in  this  Act  provided. 
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Act  1878,  "  AH  rules  of  Court  made  in  pursuance  of  this  section 

M.  68-74.  j£  made  before  the  commencement  of  this  Act,  shall  from 
Aotl876,  and  after  the  commencement  of  this  Act,  and  if  made 
**'     ~   '         after  the  commencement  of  this  Act  shall  from  and  after 

they  come  into  operation,  regulate  all  matters  to  which 
they  extend,  until  annulled  or  altered  in  pursuance  of  this 
section. 

"  The  reference  to  certain  Judges  in  section  27  of  the 
principal  Act  shall  be  deemed  to  refer  to  the  Judges  men- 
tioned in  this  section  as  the  Judges  on  whose  recommen- 
dation an  Order  in  Council  may  be  made."    [See  sect.  27, 
p.  486,  post.] 
Seet.  18, 1876.       Section  18.  **  All  rules  and  orders  of  Court  in  force  at 
Provision  as  to   the  time  of  the  commencement  of  this  Act  in  the  Court 
bSDiY^rTe,    of   Probate,  the  Court    for    Divorce  and  Matrimonial 
and  Admiralty    Causcs,  and  the  Admiralty  Court,  or  in  relation  to  appeals 
^Xfof  thl°^     from  the  Chief  Judge  in  Bankruptcy,  or  from  the  Court 
High  Court,—   of  Appeal  in  Chancery  in  bankruptcy  matters,  except  so 
fo/ae'&'ai?'''"   far  as  they  are  expressly  varied  by  the  first  schedule 
Vict.  c.  66,       hereto  or  by  rules  of  Court  made  by  Order  in  Council 

before  the  commencement  of  this  Act,  shall  remain  and 
be  in  force  in  the  High  Court  of  Justice  and  in  the  Court 
of  Appeal  respectively  until  they  shall  respectively  be 
altered  or  annulled  by  any  rules  of  Court  made  after  the 
commencement  of  this  Act. 

*'  The  present  Judge  of  the  Probate  Court  and  of  the 
Court  for  Divorce  and  Matrimonial  Causes  shall  retain, 
and  the  president  for  the  time  being  of  the  Probate  aud 
Divorce  Division  of  the  High  Court  of  Justice  shall  have, 
with  regard  to  non-contentious  or  common  form  business 
in  the  Probate  Court,  the  powers  now  conferred  on  the 
Judge  of  the  Probate  Court  by  the  30th  section  of  the  20 
&  21  Vict.  e.  77,  and  the  said  Judge  shall  retain,  and  the 
said  president  shall  have,  the  powers  as  to  the  making  of 
rules  and  regulations  conferred  by  the  53rd  section  of  the 
20  &  21  Vict.  c.  85." 

By  section  30  of  the  20  &  21  Vict.  c.  77,  the  Judge  of  the 
Court  of  Probate,  with  the  concurrence  of  the  Lord  Chancellor 
and  the  Lord  Chief  Justice  of  the  Queen's  Bench,  or  any  one 
of  the  Judges  of  the  superior  Courts  of  Law  to  be  by  such 
Chief  Justice  named,  was  empowered  to  make  and  alter  rules 
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QfdeiB  for  regnlating  the  procedure  of  the  Oonrt  of  Probate  j^  1973 
Mmd  gmenlly  for  oarrTing  the  Act  into  effect.     By  section  53  »•  6a>7i, 


of  the  20  A  21  Yict.  c.  85,  the  Court  for  Divorce  and  Matri-  ^et  1876, 
Monial  Causes  was  empowered  to  make  and  alter  rules  and  m.  19-21. 
regslatioas  ocmoemii^  the  practice  and  procedure  under  that 
AcL    For  the  rules  of  procedure  relating  to  Divorce  and 
MatrimcHiial  Causes  now  in  force,  see  p.  633  et  seq,  (post). 

In  a  case  where  a  Tessel  had  become  a  total  loss,  the  Court .  Admiralty 
tadered  the  plainti£&  to  deliver  particulars  of  their  claim,  P"***^**"- 
■Ithoiigh  the  defendants  had  not  admitted  liabiliiy :  The  N.  P. 
SUkem,  24  W.  B.  324. 

See  also  Smgdeu  v.  Lord  St.  Leonards^  1  P.  D.  154,  noted  on 
Kctiaa  19»  Act  1873  [p.  17,  afUe.'] 

Section  19.    ^  Subject  to  the  first  schedule  hereto  and  s^t.  19,  I87ft. 
as?  rules  of  Court  to  be  made  under  this  Act,  the  prac-  P«>vwion  « to 

,  ,  •         11         "     •      1  J  XX         criminal  proce- 

tice  and  procedure   in  all  criminal  causes  and  matters  dure,  snbject 
whatsoever  in   the   High   Court  of  Justice  and  in  the  to  futDre  ruie« 
Court  of  Appeal  respectively,  including  the  practice  and  aiuredl—in'*' 
proceduze  with  respect  to  Crovm  Cases  Reserved,  shall  be  ge^^^^J^vfcf ' 
the  same  as  the  practice  and  procedure  in  similar  causes  c.  66,  s.  71. 
and  mattes  before  the  commencement  of  this  Act" 

Section  20.  **  Nothing  in  this  Act  or  in  the  first  schedule  Beet  80, 1875. 
hereto,  or  in  any  rules  of  Court  to  be  made  under  this  Provision  as 
Ael^  save  as  fiar  as  relates  to  the  power  of  the  Court  for  affecting^niies 
ipedal  reasons  to  allow  depositions  or   aflSdavits  to  be  o^  evidence  or 
read,  shall  affect  the  mode  of  giving  evidence  by  the  oral  rauutotion 


ioQ  of  witnesses  in  trials  by  jury,  or  the  rules  of  yff^  ^^^ 
endence^  or  the  law  relating  to  jurymen  or  juries.''  s.  72.  * 

Section  21.  ^  Save  as  by  the  principal  Act  or  this  Act,  seet  21, 1876. 
or  by  any  rules  of  Courts  may  be  otherwise  provided,  all  Provision  for 
fanbB  sad  methods  of  procedure  which  at  the  commence-  ^tlng  proce- 
neat  of  tiiis  Act  were  in  force  in  any  of  the  Courts  ^^^  o^  Courts 
whose  jurisdiction  is   by  the  principal  Act  or  this  Act  ^i^Lt^ntwith 


to  the  said  High  Court  and  to  the  said  Court  ^^^  ^^^  ^^ 
of  Appeal  respectively,  under  or  by  virtue  of  any  law,  ^^Lhsutt 
eiHtom,  general  order,  or  rules  whatsoever,  and  which  are  36^37  v 
act  ineoDsistent  with  the  principal  Act  or  this  Act  or  c.  66,  s.  73. 
with  any  rules  of  Courts  may  continue  to  be  used  and 
pnMstised,  in  the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal  respectively,  in  such  and  the  like  cases, 
and  for  such  and  the  like  purposes,  as  those  to  which 
they  would  have  been  applicable  in  the  respective  Courts 


106 


TRIAL  AND  PROCEDURE. 


[book  I. 


Aet  1878, 
B8.  75-76. 


Appeals  to 
House  of 
Lords. 


Sect.  76,  1878. 


Beet.  76. 

Acts  of  Par- 
liament 
relating  to 
former  Courts 
to  be  read  as 
applying  to 
Courts  under 
this  Act. 


of  which  the  jurisdiction  is  so  transferred,  if  the  principal 
Act  and  this  Act  had  not  passed." 

See  Justice  v.  Mersey  Steel  and  Iron  Co,,  1  C.  P.  D.  575, 
where  it  was  decided  that  the  practice  with  reference  to 
appeals  to  the  House  of  Lords  was  not  altered  by  the  Judi- 
cature Acts  and  Bules,  and  consequently  that  pending  an 
appeal  from  a  decision  of  the  Court  of  Appeal  in  an  action 
attached  to  one  of  the  common  law  divisions,  execution  would 
be  stayed  only  by  the  appellant  giving  bail  in  error  under 
section  151  of  The  Common  Law  Procedure  Act,  1862,  and 
that  an  application  to  extend  the  time  for  giving  bail  in  error 
in  such  a  case  must  be  made  to  the  High  Court,  and  not  to 
the  Court  of  Appeal. 

Section  75,  Act  1873,  establishes  a  Council  of  the 
Judges  of  the  Supreme  Court  to  consider  procedure  and 
administration  of  justice. 

Section  76.     '*  All  Acts  of  Parb'ameut  relating  to  the 
several  Courts  and  Judges,  whose  jurisdiction  is  hereby 
transferred  to  the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal   respectively,  or  wherein  any  of  such 
Courts  or  Judges  are  mentioned  or  referred  to,  shall  be 
construed  and  take  effect,  so  far  as  relates  to  anything 
done  or  to  be  done  after  the  commencement  of  this  Act, 
as  if  the  said  High  Court  of  Justice  or  the  said  Court  of 
Appeal,  and  the  Judges  thereof,  respectively,  as  the  case 
may  be,  had  been  named  therein  instead  of  such  Courts 
or  Judges  whose  jurisdiction  is  so  transferred  respectively ; 
and  in   all  cases  not  hereby  expressly  provided  for  in 
which,  under  any  such  Act,  the  concurrence  or  the  advice 
or  consent  of  the  Judge,  or  any  Judges  or  of  any  number 
of  the  Judges,  of  any  one  or  more  of  the  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  High  Court  of 
Justice  is  made  necessary  to  the  exercise  of  any  power 
or  authority  capable  of  being  exercised  after  the  com- 
mencement of  this  Act,  such  power  or  authority  may  be 
exercised  by  and  with  the  concurrence,  advice,  or  consent 
of  the  same  or  a  like  number  of  Judges  of  the  said  High 
Court  of  Justice ;  and  all  general  and  other  commissions, 
issued  under  the  Acts  relating  to  the  Central  Criminal 
Court  or  otherwise,  by  virtue  whereof  any  Judges  of  any 
of  the  Courts  whose  jurisdiction  is  so  transferred  may, 
at  the  commencement  of  this  Act^  be  empowered  to  try, 


PAW  ly.J  -TRIAL  AND  PROCEDURE.  107 

bear,  or  determine  any  causes  or  matters,  criminal  or  civil,  Aiotl878,t.7«. 
slttU  lemain  and  be  in  full  force  and  effect,  unless  and  ^^^375 
B&til  they  shall   respectiyely   be   in  due  course  of  law  h.  84-85. 
reroked  or  altered.** 

Section  24,  Act  1875.  **  Where  any  provisions  in  respect   8ect.  84, 1875 
<rf  the  practice  or  procedure  of  any  Courts,  the  juris-  Additional 

•/  '  rf  Dowcr  IIS  to 

diction  of  which  is  transferred  by  the  principal  Act  or  regulation  of 
this  Act  to  the  High  Court  of  Justice  or  the  Court  of  ^J^^'^^'^bT 
Appeal,  are  contained  in  any  Act  of  Parliament,  rules  of  rules  of  Court. 
Cont  may  be  made  for  modifying  such  provisions  to  any 
extent  that  may  be  deemed  necessary  for  adapting  the 
aune  to  the  High  Court  of   Justice  and  the  Court  of 
Af^Kal,  without  prejudice  nevertheless  to  any  power  of 
the    Lord    Chancellor,    with    the   concurrence    of   the 
Tmsory,  to  make  any  rules  with  respect  to  the  Pay- 
ntster-General,  or  otherwise. 

^  Any  pioviBions  relating  to  the  payment,  transfer,  or 
deposit  into,  or  in,  or  out  of  any  Court  of  any  money  or 
property,  or  to  the  dealing  therewith,  shall,  for  the  pur- 
poBes  of  this  section,  be  deemed  to  be  provisions  relating 
to  pr»ctioe  and  procedure. 

''The  Lord  Chancellor,  with  the  concurrence  of  the 

TFessory,  may  from  time  to  time,  by  order,  determine  to 

mhmt  aooonnts  and  how  intituled  any  such  money  or  pro- 

fiaty  as  last   aforesaid,    whether  paid,  transferred,  or 

deposited  before  or  after  the  commencement  of  this  Act, 

is  to  be  carried,  and  modify  all  or  any  forms  relating 

to  such  accounts;    and  the  Governor  and  Company   of 

the  Bank  of  England,  and   all  other  companies,  bodies 

eovpoiate,    and   persons,   shall  make  such   entries  and 

akermtioiis  in  their  books  as  may  be  directed  by  the 

Lixd  Chancellor,  with  the  concurrence  of  the  Treasury, 

lor  the  pnrpose  of  carrying  into  effect  any  such  order." 

Seetion  25,  Act  1875,  provides  that  orders  and  rules  be  8eot  85, 1875. 
laid  before  Parliament  and  that  they  may  be  annulled  on 
sddrev  from  either  House. 
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PART  V. 

^nSa'        Judicature  Act,  1873,  ss.  77  to  87  inclusive — Judi- 
- —    ' —  OATURB  Act,  1875,  ss.  8-14  &  35. 

Aet  1876, 

•■•  ^-^'  OFFICERS  AND  OFFICES, 

Beet  77, 1878.       Section  77,  Act  1873,  relates  to  the  transfer  of  officers 

to  the  Supreme  Court  and  to  the  abolition  of  offices.    See 
also  Act  1875,  sect.  34,  and  Act  1870,  sect.  21. 
Sect  8, 1875.        Section  8,  Act  1875,  relates  to  the  offices  of  Admiralty 

Judge  and  Registrar, 
saot  78, 1878<       Section  78,  Act  1873,  relates  to  Queen's  Counsel  and 
officers  of  the  Courts  of  Common  Pleas  at  Lancaster  and 
Durham. 
Seoti  79-81  Sections  79,  80,  81,  Act  1873,  and  section  35v  Act 

1878.  1875,  relate  respectively  to  [79]  personal  officers  of  future 

8Mt.  80, 1876.  judges,  [80]  provisions  as  to  officers  paid  out  of  fees,  [81] 
the  determination  of  doubts  as  to  the  status  of  officers 
and  [35,  Act  1875]   amendment  of  section  79   as    to 
chamber  clerks. 
Seet  82  1878.       Section  82,  Aqt  1873.    **  Every  person  who  at  the  com- 
Powen  of         mencement  of  this  Act  shall  be  authorized  to  administer 
commissioners    oaths  iu  any  of  the  Courts  whose  jurisdiction  is  hereby 
oaths^    ^        transferred  to  the  High  Court  of  Justice  shall  be  a  com* 

missioner  to  administer  oaths  in  all  causes  and  matters 
whatsoever  which  may  from  time  to  time  be  depending 
in  the  said  High  Court  or  in  the  Court  of  Appeal." 

Designation.  The  designation  of  a  oommissioner  is — 

**A  Oommissioner  to  AdminiBter  Oaths  in  the  Supreme 
Court  of  Judicature  in  England." 

Beet.  88.  Section  83.  '*  There  shall  be  attached  to  the  Supreme 

Official  Court  permanent  ofiBcers  to  be  called   official  referees, 

be  appointed,     ^or  the  trial  of  such  qucstious  as  shall,  under  the  provisions 

of  this  Acty  be  directed  to  be  tried  by  such  referees.     The 
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mmbo'  and  the  qualifications  of  the  persons  to  be  so  Act  1878, 
appointed  from  time  to  time,  and  the  tenure  of  their  — -  ^^^'^' 
offices*  shall  be  determined  by  the  Lord  Chancellor,  with 
the  eoodurenoe  of  the  presidents  of  the  divisions  of  the 
Hisrh  CSooit  of  Justice,  or  a  majority  of  them  (of  which 
mnjority  the  Lord  Chief  Justice  of  England  shall  be  one), 
ifid  with  the   sanction  of  the  Treasury.     Such  official 
referees  shall  perform  the  duties  entrusted  to  them   in 
Esdi  plac^  whether  in  London  or  in  the  country,  as  may 
from  time  to  time  be  directed  or  authorized  by  any  order 
c£  the  said  High  Court,  or  of  the  Court  of  Appeal ;  and 
sU  proper  and  reasonable  travelling  expenses  incurred  by 
tkem  in  the  discharge  of  their  duties  shall  be  paid  by  the 
Treasury  out  of  moneys  to  be  provided  by  Parliament.'* 

Older  XXX Yl.  rules  29a,  29&,  29e  relate  to  the  distribution 
ef  basinesB  amongst  the  ofiScial  referees ;  Order  LXI.  rule  8, 
to  hooTB  of  sittings. 

As  to  fees  to  be  taken  by  the  official  referees,  see  order 
tf  l*t  February  1876,  p.  615  (post). 

Section    84   relates  to  the  duties,  appointment,  and  SeotSl 
mnoral  of  officers  of  the  Supreme  Court. 
Section  85  relates  to  salaries  and  pensions  of  officers.       Beet  85. 
Secticm  86  relates  to  patronage  not  otherwise  provided  seet  86. 
lor. 

Section  87.  **  From  and  after  the  commencement  of  this  Seet  87. 
Act  all  persons  admitted  as  solicitors,  attorneys,  or  proctors  Solicitor  and 
utothj  law  empowered  to  practise  in  any  Court,  the  juris-  *  ®"*®y*- 
diction  of  which  is  hereby  transferred  to  the  High  Court 
of  Justice  or  the  Court  of  Appeal,  shall  be  called  solicitors 
of  the  Supreme  Court,  and  shall  be  entitled  to  the  same 
privileges  and  be  subject  to  the  same  obligations,  so  fsir  as 
eiicumstaDoes  will  permit,  as  if  this  Act  had  not  passed ; 
and  all  p^sona  who  from  time  to  time,  if  this  Act  had  not 
psaed,  would  have  been  entitled  to  be  admitted  as  soli- 
citon^  attorneys,  or  proctors  of  or  been  by  law  empowered 
to  pnctise  in  any  such  Courts  shall  be  entitled  to  be  ad- 
mitted and  to  he  called  solicitors  of  the  Supreme  Court, 
sod  shall  be  admitted  by  the  Master  of  the  Rolls,  and 
flbali,  aatar  30  circumstances  will  permit,  be  entitled  as 
ndi  solieitoTB  to  the  same  privileges  and  be  subject  to  the 
ame  obligatioos  bb  if  this  Act  had  not  passed. 


110 


OFFICERS  AND  OFFICES. 


[book  I. 


Act  1878, 8. 87. 
Aetl876,s.l4. 


Solicitors 
acting  as 
proctors. 


Beet.  14, 1876. 
Amendment  of 
36  &  37  Vict, 
c.  66,  s.  87,  as 
to  enactments 
relating  to 
attorneys. 


"Any  solicitors,  attorneys,  or  proctors  to  whom  th.i£i 
section  applies  shall  be  deemed  to  be  officers  of  the  Supreme 
Court ;  and  that  Court,  and  the  High  Court  of  Justice 
and  the  Court  of  Appeal  respectively,  or  any  division  or 
Judge  thereof,  may  exercise  the  same  jurisdiction  in 
respect  of  such  solicitors  or  attorneys  as  any  one  of  Her 
Majesty's  superior  Courts  of  Law  or  Equity  might  previ- 
ously to  the  passing  of  this  Act  have  exercised  in  respeot 
of  any  solicitor  or  attorney  admitted  to  practise  therein." 

In  the  case  of  Crisp  v.  Martin  [1  P.  D.  302]  it  was  decided  b^ 
Lord  Penzance  that  a  respondent  in  a  cause  of  appeal  in  tlie 
Arches  Court  cannot  appear  by  a  fiolicitor  of  the  Supreme 
Court  of  Judicature  who  is  not  also  a  proctor  of  the  Arches* 
duly  qualified  and  admitted  according  to  the  ancient  practice 
of  that  Court. 

But  The  Legal  Practitioners  Act  1876  [39  &  40  Vict.  c.  66^, 
passed  since  the  decision  in  Crisp  v.  Martin,  enacts  that  it 
shall  be  lawful  for  any  certificated  solicitor  of  the  Supreme 
Court  to  appear  as  a  proctor  in  the  provincial  Courts  of  Can- 
terbury and  York. 

Section  87  was  amended  by  section  14,  Act  1875, 
which  is  as  follows : — "  Whereas  under  section  87  of 
the  principal  Act  solicitors  and  attorneys  will  after 
the  commencement  of  that  Act  be  called  solicitors  of 
the  Supreme  Court:  Be  it  therefore  enacted  that  the 
Begistrar  of  Attorneys  and  Solicitors  in  England  shall 
be  called  the  Begistrar  of  Solicitors,  and  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Bolls,  the  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas,  and  the 
Lord  Chief  Baron,  or  any  two  of  them,  may,  from  time 
to  time,  by  regulation  adapt  any  enactments  relating  to 
attorneys,  and  any  declaration,  certificate,  or  form  re- 
quired under  those  enactments,  to  the  solicitors  of  the 
Supreme  Court  under  section  87  of  the  principal  Act." 

See  rules  and  regulations  of  2nd  November  1875,  as  to 
admissions,  certificates,  and  readmissions  of  solicitors,  p.  608 
(post),  and  Be  TcUer,  W.  N.  1875,  p.  2o4;  Ex  parte  Poffne, 
20  Sol.  J.  4;  In  re  Martin,  20  Sol  J.  58. 
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PART  VI. 
JmHCATURE  Act,  1873,  ss.  88,  to  91  inclusive.       Aet  1878, . 

M.  88-80. 
JURISDICTION   OF  INFERIOR  COURTS,  

Section  88.  ^  It  Bhall  be  lawfal  for  Her  Majesty  from  time  SMt.  88. 
to  time  by  Order  in  Conncil  to  confer  on  any  inferior  Court  Power  by 
of  dTil  jariadiction,  the  same  jurisdiction  in  Equity  and  in  coanc/rto 
Admiralty^  respectively,  as  any  County  Court  now  has,  or  ^^^f^  j"™- 
msj  hereafter  have,  and  such  jurisdiction,  if  and  when  inferiorCourt«. 
oooferred^  shall  be  exercised  in  the  manner  by  this  Act 
directed.- 

Section  89.  **  Eyery  inferior  Court  which  now  has  or  seet.  89. 
wfaidi  may,  after  the  passing  of  this  Act,  have  jurisdiction  f®^*"  of 
in  Equity,  or  at  Law  and  in  Equity,  and  in  Admiralty  having  Equity 
respectiTely,  shall,  as  regards  all  causes  of  action  within  and  Admiralty 
its  jurisdiction  for  the  time  being,  have  power  to  grant, 
aad  shall  grant  in  any  proceeding  before  such  Court,  such 
relief,   redress,  or   remedy,  or  combination  of  remedies, 
either  ab^lnte  or  conditional,  and  shall  in  every  such  pro- 
ei«Hiing  give  such  and  the  like  effect  to  every  ground  of 
de&noe  or  counter-claim,  equitable  or  legal  (subject  to 
the  provision  next  hereinafter  contained),  in  as  full  and 
ample  a  manner  as  might  and  ought  to  be  done  in  the 
Uke  case  by  the  High  Court  of  Justice." 

Section  90.  "  Where  in  any  pix)ceeding  before  any  such  Seot  90. 
inferior  Court  any  defence  or  counter-claim  of  the  defendant  Counter-claims 
iBTolres  matter  beyond  the  jurisdiction  of  the  Court,  such  court«  and 
iekooe  or  counter-claim  shall  not  affect  the  competence  tf*n«5^" 

tucreirom 

or  the  duty  of  the  Court  to  dispose  of  the  whole  matter  in 

cootroFersy  so  far  as  relates  to  the  demand  of  the  plaintiff 

«od  the  defence  thereto,  but   no  relief  exceeding  that 

wbidi  the  Coart  has   jurisdiction  to  administer  shall  be 

nren  to   the    defendant  upon  any  such  counter-claim: 
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Act  1878, 
S8.  90-91. 


Provided  always  that  in  such  case  it  shall  be  lawful  foi 
_  the  High  Court  or  any  division  or  Judge  thereof,  if  it 
shall  be  thought  fit,  on  the  application  of  any  party  to  the 
proceeding,  to  order  that  the  whole  proceeding  be  trans- 
ferred from  such  inferior  Court  to  the  High  Court,  or  to 
any  diyision  thereof;   and  in   such  case   the   record    in 
such  proceeding  shall  be  transmitted  by  the  registrar,  or 
other  proper  officer,  of  the  inferior  Court  to  the  said  High 
Court ;   and   the  same    shall  thenceforth   be  continued 
and   prosecuted   in  the  said  High  Court  as  if   it  had 
been  originally  commenced  therein." 
Sect.  91.  Section  91.  **  The  several  rules  of  law  enacted  and  de- 

Ruies  of  law      clarcd  by  this  Act  shall  be  in  force  and  receive  effect  in 
inferio/courts.  aU  Courts  whatsoever  in  England,  so  far  as  the  matters  to 

which  such  rules  relate  shall  be  respectively  cognizable 
by  such  Courts." 
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PART  VII. 

JODIGATURE  AC3T,    1873,   88.   92  TO   100  INCLUSIVE—       Act  187S, 

JuDiCATUBB  Act,  1875,  as.  26  to  35  inclusive.    w-  w-ioo. 


laSCKLIiANEOUS    PROVISIONS. 

92  of  the  Act  of  1873  relates  to  the  transfer  Beet  W. 
of  books  and  papers  to  the  Supreme  Conrt. 

SertioQ  93  is  a  saving  clause  as  to  circuits,  &c.  Beet  9S. 

See  section  23  of  the  Act  of  1875  (p.  510)  and  the  Orders 
mOwuKjQ  of  5th  Febmary,  17th  May,  and  27th  June,  1876, 
(pp.  629-^2),  and  Winter  A»ize  Act  1876,  and  orders  there— 
'ader,  pp.  667  H  aeg.  (jpoit). 

Sections  94, 95,  96,  and  97  are  saving  clauses  as  to  [94]  Beeti.  94-M. 
tlie  Lord  Chancellor,  [95]  the  Chancellor  of  Lancaster 
[96]  the  Chancellor  of  the  Exchequer  and  sheriffs,  [97] 
die  Lord  Treasoier  and  office  of  the  receipt  of  Exchequer, 
ttd  section  98  makes  provision  for  times  when  the  Great 
Seal  is  in  oommission. 

Section  99.  ''From  and  after  the  commencement  of  this  seet  99. 
Ad,  the   Coanties  Palatine  of  Lancaster  and  Durham  ProyUion  as  to 
dttll  r^pectively  cease  to  be  counties  palatine,  so  far  as  j^'^^nt^' 
nepeets  the  issue  of  commissions  of  assize,  or  other  like  PaiatiDe. 
CDOunisBions,  bat  not  further  or  otherwise ;  and  all  such 
oommisBioiis  may  be  issued  for  the  trial  of  all  causes  and 
iBstters  within  snch  counties  respectively  in  the  same 
nmuier  in  all  respects  as  in  any  other  counties  of  England 
ttd  Wales." 

Section  100.     '^  In  the  construction  of  this  Act,  unless  Beet.  100. 
tlj€re  is  anything  in  the  subject  or  context  repugnant  interpreution 
thereto,  the  several  words  hereinafter  mentioned  shall 
ksfe,  or  include,  the  meanings  following ;  (that  is  to  say,) 

"  Lord  Chancellor "  shall  include  Lord  Keeper  of  the 

Great  Seal. 
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Aet  18T8,  «  The  High  Court  of  Chancery  "  shall  include  the  Lord 

' — '- Chancellor. 

of E!**'"""        "  The  Court  of  Appeal  in  Chancery  "  shall  include  the 

Lord  Chancellor  as  a  Judge  on  rehearing    or 
appeal. 

"  London  Court  of  Bankraptcy  "  shall  include  the  Chief 
Judge  in  Bankruptcy. 

"  The  Treasury  "  shall  mean  the  Commissioners  of  Her 
Majesty's  Treasury  for  the  time  being,  or  any 
two  of  them. 

"  Rules  of  Court "  shall  include  forms. 

"  Cause  *'  shall  include  any  action,  suit,  or  other  original 
proceeding  between  a  plaintiff  and  a  defendant, 
and  any  criminal  proceeding  by  the  Crown. 

''  Suit "  shall  include  action. 

*'  Action  "  shall  mean  a  ciyil  proceeding  commenced  by 
writ,  or  in  such  other  manner  as  may  be  pre- 
scribed by  rules  of  Court ;  and  shall  not  include 
a  criminal  proceeding  by  the  Crown. 

'*  Plaintiff "  shall  include  every  person  asking  any  relief 
(otherwise  than  by  way  of  counter<-claim  as  a  de- 
fendant) against  any  other  person  by  any  form  of 
proceeding,  whether  the  same  be  taken  by  action, 
suit,  petition,  motion,  summons,  or  otherwise. 

"Petitioner"  shall  include  every  person  making  any 
application  to  the  Court,  either  by  petition, 
motion,  or  summons,  otherwise  than  as  against 
any  defendant. 

*' Defendant"  shall  include  every  person  served  with 
any  writ  of  summons  or  process,  or  served  with 
notice  of  or  entitled  to  attend  any  proceedings. 

"  Party  "  shall  include  every  person  served  with  notice 
of,  or  attending  any  proceeding,  although  not 
named  on  the  record. 

''  Matter  "  shall  include  every  proceeding  in  the  Court 
not  in  a  cause. 

^  Pleading  "  shall  include  auy  petition  or  summons,  and 
also  shall  include  the  statements  in  writing  of 
the  claim  or  demand  of  any  plaintiff,  and  of  the 
defence  of  any  defendant  thereto,  and  of  the 
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reply  of  the  plaintiff  to  any  counter-claim  of  a  Ait  ISTS, 
defendant. 


*-  Judgment "  shall  include  decree.  tH^i^^." 

^  Older  **  shall  include  rule. 

*'Oath*'  shall  include  solemn  affirmation  and  statutory 

declaration. 
**  Crown  Cases  Reserved  "  shall  mean  such  questions  of 

law  reserved  in  criminal  trials  as  are  mentioned 

in  the  Act  of  the  11th  and  12th  years  of  Her 

Majesty's  reign,  chapter  78. 
'^Pension  "  shall  include  retirement  and  superannuation 

allowance. 
'  Existing  "  shall  mean  existing  at  the  time  appointed 

for  the  commencement  of  this  Act." 
A  suit  commenced  before  the  Ist  of  November  1875  is  not  Action. 
'^aa  action"  as  defined  by  clause  100  of  the  Act  of  1873 : 
IWey  ▼.  Wkiiiaker,  24  W.  E.  244. 

Section  100  is  the  last  section  in  the  Act  of  1873.    It  Sehedvleto 
waa*  followed  by  a  schedule  of  rules  of  procedure,  being  the  ^2^^ 
rales  referred  to  in  section  69  of  that  Act;  such  schedule 
was  rep^ed  by  section  33,  Act  1875,  and  by  section  16  of 
the  Act  of  1875  a  new  schedule  of  rules  was  substituted. 

JUDICATUBE   ACT  OP   1875. 

Tbe  several  sections  of  the  Act  of  1875  numbered  1  to  seets.  1-S6, 
25  inclusive  are  referred  to,  and  the  (iecisions  thereon  ^^  ^•''*' 
noted  in   the   fore^^oiDg   pa^^es,   in   connection  with   the 
8ecti<H>s  of  tbe  Act  of  1873  to  which  they  respectively 
relate. 

Section  26,  .Act  1875.    "The  Lord  Chancellor,  with  86et.86. 
tke  advice  and  consent  of  the  Judges  of  the  Supreme  Fixing  and 
Gnirt,  or  any  three  of  them,  and  with  the  concurrence  of  fees^n  High 
tke  Treasury,  may,  either  before  or  after  the  commence-  ^"'*  ^^^ 
mm  of  this  Act,  by  order,  fix  the  fees  and  per-centages  Appeal. 
(kdodmg  the  per-centage  on  estates  of  lunatics)  to  be 
diauD   the    High  Court  of  Justice  or  in  the  Court  of 
AmML  or  in  Buy  Court  created  by  any  commission  or 
m  iny  o&ee  which  is  connected  with  any  of  those  Courts, 
flf  ID  which  any    biiainess  connected  with  any  of  those 
Omtt  is  condacted,  or  by  any  officer  paid  whoUy  or  partly 
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Act  1875,  B.ae.  out  of  public  moneys  who  is  attached  to  any  of  those 

Courts  or  the  Supreme  Court,  or  any  Judge  of  those  Courts, 
including  the  Masters  and  other  officers  in  Lunacy,  and 
may  from  time  to  time  by  order  increase,  reduce,  or  abolish 
all  or  any  of  such  fees  and  per-centages,  and  appoint  new 

Fixing  and  Col-  fg^g  qj^^  per-centagrcs  to  be  taken  in  the  said  Courts  or 

lection  of  fees,  jr  o 

&c.  offices,  or  any  of  them,  or  by  any  such  officer  as  aforesaid. 

**  Any  order  made  in  pursuance  of  this  section  shall  be 
binding  on  all  the  Courts,  offices,  and  officers  to  which  it 
refei^s,  in  the  same  manner  as  if  it  had  been  enacted  by 
Parliament. 

"  All  such  fees  and  per-centages  shall  (save  as  otherwise 
directed  by  the  order)  be  paid  into  the  receipt  of  Her 
Majesty's  Exchequer  and  be  carried  to  the  Consolidated 
Fund,  and  with  respect  thereto  the  following  rules  shall  be 
observed : — 

(1)  The  fees  and  per-centages  shall,  except  so  far  as  the 

order  may  otherwise  direct,  be  taken  by  stamps, 
and  if  not  taken  by  stamps,  shall  be  taken, 
applied,  accounted  for,  and  paid  over  in  such 
manner  as  may  be  directed  by  the  order. 

(2)  Such  stamps  shall  be  impressed  or  adhesive,  as  the 

Treasury  from  time  to  time  direct 

(3)  The  Treasury,  with  the  concurrence  of  the  Lord 

Chanoellor,  may  from  time  to  time  make  such 
rules  as  may  seem  fit  for  publishing  the  amount 
of  the  fees  and  regulating  the  use  of  such 
stamps,  and  particularly  for  prescribing  the 
application  thereof  to  documents  from  time  to 
time  in  use  or  required  to  be  used  for  the  pur- 
pose of  such  stamps,  and  for  insuring  the  proper 
cancellation  of  stamps  and  for  keeping  accounts 
of  such  stamps. 

(4)  Any  document  which  ought  to   bear  a  stamp  in 

pursuance  of  this  Act,  or  any  rule  or  order  made 
thereunder,  shall  not  be  received,  filed,  used,  or 
admitted  in  evidence  unless  and  until  it  is  pro- 
perly stamped,  within  the  time  prescribed  by 
the  rules  under  this  section  regulating  the  use 
of  stamps,  but  if  any  such  document  is  through 
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mistake  or  inadvertence  received,  filed,  or  used  Aeti875, 
without  being  properly  stamped,  the  Lord  Chan-   - 


oellor  or  the  Ck>nrt  may,  if  he  or  it  shall  think 
fit,  order  that  the  same  be  stamped  as  in  such 
order  may  be  directed. 
(5)  The  Commissioners  of  luland  Revenue  shall  keep  Fixing  and  Coi- 
such  separate  accounts  of  all  money  received  in  tf**°*^  of  feet, 
respect  of  stamps  under  this  Act  as  the  Treasury 
may  from  time  to  time  direct,  and,  subject  to 
the  deduction  of  any  expenses  incurred  by  those 
commissioneT8  in  the  execution  of  this  section, 
the  money  so  received  shall,  under  the  direction 
of  the  Treasury,  be  carried  to  and  form  part  of 
the  Consolidated  Fund. 
(H)  Any  peiBon  who  forges  or  counterfeits  any  such 
stflonp,   or   uses  any  such  stamp,  knowing  the 
same  to  be  forged  or  counterfeit,  or  to  have  been 
previously  cancelled  or  used,  shall  be  guilty  of 
forgery,  and  be   liable  on  conviction  to  penal 
servitude  for  a  term  not  exceeding  seven  years, 
or  to  imprisonment  with  or  without  hard  labour 
for  a  term  not  exceeding  two  years. 
**  Ad  order  under  this  section  may  abolish  any  existing 
fees  and  per-centages  which  may  be  taken  in  the  said 
Gmrts  or  offices,  or  any  of  them,  or  by  the  said  officers  or 
anj  (>f  them,  but,  subject  to  the  provisions  of  any  order 
mide  in  pursuance  of  this   section,    the    existing    fees 
skod  per-centages   shall   continue  to   be   taken,   applied, 
and  accounted  for  in  the  existing  manner." 

See  orders  of  28th  October  1875,  as  to  fees  and  stamps,  and 
tbe  onler  of  22nd  April  1876,  regulating  the  use  of  adhesive 
udimpreaaed  stamps,  pp.  348-351  and  616  (post), 

Isfectioii  27   relates  to  the  Lancaster   Fee  Fund  and  fleet.  27. 
flttlaiies,  Ac.  of  officers  of  the  Court  of  Common  Pleas  at 
LftDcaster  and  the  Court  of  Pleas  at  Durham. 

Section  28  relates  to  annual  account  of  fees  and  ex-  Scot  2S. 
jwiditure. 

Section  29  abolishes  certain  small  payments  out  of  fines  Sect.  29. 
and  other  moneys  to  the  second  Judge  of  the  Queen's 
Beach  and  the  Queen's  Coroner  and  Attorney. 
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Aet,  1876, 
M.  80-32. 

Beet.  80. 

Amendment  of 
35  &  36  Vict, 
c.  44,  as  to  the 
transfer  of 
GoTemment 
securities  to 
and  from  the 
Paymasler- 
General  on 
behalf  of  the 
Court  of 
Chancery  and 
the  National 
Debt  Commis- 
sioners. 


Sooti  81. 


8eet88. 

Amendment  of 

32  &  33  Vict. 

c  83,  s.^9, 

and 

32  &  33  Vict. 

c.  71,  s.  116, 

as  to  payment 

of  unclaimed 

diyidends  to 

persons 

entitled. 


Section  30  repeals  section  16  of  The  Court  of 
Chancery  Funds  Act,  1872,  and  is  as  follows  : — "  Rules 
may  from  time  to  time  be  made  in  pursuance  of  sectioii 
18  of  The  Court  of  Chancery  Funds  Act,  1872,  witli 
respect  to  the  investment  in  securities  of  money  in  Court 
and  the  conversion  into  money  of  securities  in  Court, 
and  with  respect  to  the  transfer  to  the  Commissioners 
for  the  Reduction  of  the  National  Debt  of  Government 
securities  ordered  by  the  Court  to  be  sold  or  converted 
iuto  cash,  and  to  the  transfer  by  those  commissioners  to 
the  Paymaster-General  for  the  time  being,  on  belialf 
of  the  Court  of  Chancery,  of  Government  securities 
ordered  by  the  Court  of  Chancery  to  be  purchased. 

'^  This  section  shall  come  into  operation  on  the  passinp^ 
of  this  Act,  and  shall  be  construed  together  with  The 
Court  of  Chancery  Funds  Act,  1872,  and  shall  be 
subject  to  any  alteration  in  that  Act  made  by  or  in 
pursuance  of  the  principal  Act  or  this  Act." 

Section  31  abolished  the  ofBce  of  Secretary  to  the 
Visitors  of  Lunatics  held  under  the  provisions  of  The 
Lunacy  Regulation  Act,  1853. 

Section  32.    **  Whereas  by  section  19  of  The  Bank- 
ruptcy Repeal    and    Insolvent  Court  Act,  1869,  it  is 
enacted    as  follows: — *A11   dividends    declared  in  any 
Court  acting  under  the  Acts  relating  to  bankruptcy  or  the 
relief  of  insolvent  debtors  which  remain  unclaimed  for 
five  years  after  the  commencemcTit  of  this  Act,  if  declared 
before  that  commencement,  and  for  five  years  after  the 
declaration  of  the  dividends  if  declared  after  the  com- 
mencement of  this  Act,  and  all  undivided  surpluses  of 
estates  administered  under  the  jurisdiction  of  such  Court 
which  remain  undivided  for  five  years  after  the  declaration 
of  a  final  dividend  in  the  case  of  bankruptcy,  or  for  five 
years  after  the  close  of  an  insolvency  under  this  Act,  shall 
be  deemed  vested  in  the  Crown,  and  shall  be  disposed  of  - 
as  the  Commissioners  of  Her  Majesty's  Treasury  direct : 
Provided  that  at  any  time  after  such  vesting  the  Lord 
Chancellor  may,  if  he  thinks  fit,  by  reason  of  the  dis- 
ability or  absence  beyond  seas  of  the  person  entitled  to 
the  sum  so  vested,  or  for  any  other  reason  appearing  to 
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him  saflBcient,  direct  that  the  smn  so  vested  shall  be  re-  Aet  1B76, 
paid  out  of  moneys  provided  by  Parliament,  and  shall  be       ^^^' — 
distributed  as  it  would  have  been  if  there  had  been  no 
such  vesting : ' 

'^  And  whereas  a  similar  enactment  with  respect  to  un- 
claimed dividends  in  bankruptcy  was  made  by  section  116  3^  &  33  Vict. 
of  The  Bankruptcy  Act,  1869 :  *"'  ''^• 

*'  And  whereas  it  is  expedient  to  give  to  persons  entitled 
to  any  such  unclaimed  dividends  or  other  sums  greater 
facilities  for  obtaining  the  same :  Be  it  therefore  enacted 
as  follows : 

'^  Any  Court  having  jurisdiction  in  the  matter  of  any 
bankruptcy  or  insolvency,  updn  being  satisfied  that  any 
person  claiming  is  entitled  to  any  dividend  or  other  pay- 
ment out  of  the  moneys  vested  in  the  Crown  in  pursuance 
of  section  19  of  The  Bankruptcy  Repeal  and  Insolvent  32  &  33  Vict. 
Court  Act,  1869,  or  of  section  116  of  The  Bankruptcy  "^  ®^'  ^^' 
Act,  1869,  may  order  payment  of  the  same  in  like 
manner  as  it  might  have  done  if  the  same  had  not  by 
reason  of  tbe  expiration  of  five  years  become  vested  in  the 
Crown  in  pursuance  of  the  said  sections. 

''This  section  shall  take  effect  as  from  the  passing  of 
this  Act." 

Section  33  repealed  from  and  after  the  commencement  Beet  S8. 
of  this  Act—  ^P«^- 

(1)  ^'  The  Acts  specified  in  the  second  schedule  to  this 
Act,  to  the  extent  in  the  third  column  mentioned, 
without  prejudice  to  anything  done  or  suffered 
before  the  said  commencement,  under  the  enact- 
ments thereby  repealed."  [The  enactments  re- 
pealed by  this  section  are  s.  7  of  6  Geo.  IV. 
c.  84,  viz. : — ^an  Act  to  provide  for  augmenting 
the  salaries  of  certain  Judges,  &c. ;  s.  116,  from 
''provided  that  at  any  time"  inclusive  to  the 
end  of  the  section  of  The  Bankruptcy  Act,  1869 ; 
s.  19,  from  **  provided  that  at  any  time "  inclu- 
sive to  the  end  of  the  section  of  The  Bankruptcy 
Bepeal  and  Insolvent  Court  Act,  1869;  and 
various  sections  and  parts  of  sections  of  The 
Judicature  Act  of  1873,  which  will  be  found 
noted  in  the  foregoing  pages.] 
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Aet  1876,  (2)   '^  Any  other  enactment  inconsistent  with  this  Aot; 

"•'^^  or  the  principal  Act" 

8Mt8.84  and  Section  34  relates  to  vacancies  in  any  office  within  s.  TT 
of  the  principal  Act,  and  section  35  (which  is  the  last 
section  of  the  Act  of  1875)  amends  s.  79  of  the  Act  of 
1873  as  to  chamber  clerks. 
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PART  I. 

Preliminary — ^^  The  Rules  op  the  Supreme  Court/* 
Orders  I.  to  LXIII.  inolusiye,  as  amended  and 

EXTENDED  BY  "  ThE  RuLES  OP  THE  SUPREME  CoURT, 

December  1875,"  **The  Rules  op  the  Supreme 
CtouRT,  February  1876,"  "The  Rules  op  the 
Supreme  Court,  June  1876"  and  the  Rules  op 
THE  Supreme  Court,  December  1876 — Juris- 
DicnoN  OP  County  Courts — Interpleader — 
Chancery  Fund  Consolidated  Rules,  1874,  and 
Acts  relating  to  Payment  into  Court— Summary 
Procedure  on  Bills  op  Exchange  Act,  and 
Provisions  op  other  Acts  incorporated  with 
**The  Rules  op  the  Supreme  Court." 

preliminary. 

The  rales  of  Court  in  the  first  schedule  of  The  Supreme  R«l«»  ©f  Court, 
Court  of  Judicature  Act,  1«75,  are  to  be  cited  as  "  The  ^*^  ^®^^* 
Rules  of  the  Supreme  Court." 

Those  rules  have  been  amended  and  extended  by  rules  Amended  by 
dated  respectively  Ist  December  1875,  23rd  February,  26th  w^and^Pei. 
iTune  and  Ist  December  1876,  which  are  to  be  severally  and  June  1876. 
cited  as  "  The  Rules  of  the  Supreme  Court,  December 
im^   "The  Rules  of  the  Supreme  Court,   February 
187d,"  « The  Rules  of  the  Supreme  Court,  June  1876,' 
and  "  The  Rules  of  the  Supreme  Court,  December  1876.' 

Part  I.  of  Book  II.  follows  the  general  order  and  classifi-  Rules  rendered 
catiuD  of  subjects  in  "The Rules  of  the  Supreme  Court,"  "«>°«ol»dated. 
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and  introduces  the  amendments  and  extensions  made  in 
and  to  those  roles  by  the  rules  of  December  1875  and 
February  and  June  1876. 

**  The  Rules  of  the  Supreme  Court "  came  into  opera- 
tion on  the  Ist  November  1875,  and  as  to  oS  maUen  to 
which  they  exteyid,  those  rules,  as  so  amended  and  extended, 
regulate  the  proceedings  in  the  High  Court  of  Justice  and 
Court  of  Appeal  [s.  16,  Act  1875 ;  and  as  to  citation  of 
the  rules,  see  the  rules  of  December  1875  and  February 
and  June  1876]. 


Rules  to 
apply  in  certain 
coses. 

Courts  of  Pro- 
bate, Divorce, 
and  Admiralty. 

Appeals  in 
l>ankruptcy. 


Criminal  pro- 
cedure. 


Act  not  to 
affect  rules  of 
evidence  or 
juries. 


SAVING  OP  RULES  IN  CERTAIN  CASES. 

All  rule^  and   orders  of  Court  in  force  at  tiie  com- 
mencement of  The  Judicature  Act,  1875,  in — 
The  Court  of  Probate, 

The  Court  for  Divorce  and  Matrimonial  Causes,*  and 
The  Admiralty  Court,  or 
In  relation  to  appeals   from   the   Chief  Judge   in 

Bankruptcy,!  or 
From  the  Court  of  Appeal  in   Chancery  in  bank- 
ruptcy matters,! 
except  so  far  as  they  are  expressly  varied  by  the  Rules  of 
the  Supreme  Court,  remain  and  are  in  force  in  the  High 
Court  and  Court  of  Appeal  respectively  [s.  18,  Act  1875]. 

And  subject  to  the  Rules  of  the  Supreme  Court,  the 
practice  and  procedure  in  all  criminal  causes  and  matters 
in  the  High  Court  and  in  the  Court  of  Appeal 
respectively,  including  the  practice  and  procedure  with 
respect  to  Crown  Cases  Reserved,  are  the  same  as  the 
practice  and  procedure  in  similar  causes  and  matters 
before  the  commencement  of  the  Act  [s.  19,  Aet  1875]. 

Nothing  in  the  Act  or  rules,  save  as  £Ar  as  relates 
to  the  power  of  the  Court  for  special  reasons  to  allow 
depositions  or  affidavits  to  be  read,  affects  the  mode 
of  giving  evidence  by  the  oral  examination  of  witnesses  in 
trials  by  jury,  or  the  rules  of  evidence,  or  the  law  relating 
to  jurymen  or  juries  [s.  20,  Act  1875]. 

*  The  rules  relating  to  dirorce  or  other  matrimonial  causes  (which  remain 
in  force)  are  set  out  in  the  Appendix. 

t  As  to  appeals  in  bankruptcy  matters,  see  Book  IV.  Part  I. 
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Save  as  by  the  Act  or  rules  may  be  otherwise  pro-  ^^"^'"/J^'^^J!!* 
vided,  all  forms  and  methods  of  procedure  which  at  save  when  not' 
the  commencement  of  the  Act  were  in  force  in  any  of  inconsistent 

1/^  1  ••i-«-iT^A  i»  1  with  the  Act 

the  Courts  whose  jurisdiction  is  by  the  Act  transferred  to  or  rules  to  be 
the  High  Court  and  Court  of  Appeal  respectively,  under  **^®^- 
or  by  virtue  of  any  law,  custom,  general  order,  or  rules 
whatsoever,  and  which  are  not  inconsistent  with  the  Act 
or  with  any  rules  of  Court,  may  continue  to  be  used  and 
practised  ^in  the  High  Court  and  the  Court  of  Appeal 
respectively,  in  such  and  the  like  cases,  and  for  such  and 
the  like  purposes,  as  those  to  which  they  would  have  been 
applicable  in  the  respective  Courts  of  which  the  jurisdic- 
tion is  so  transferred,  if  the  Act  had  not  passed.  [See 
s.  21,  Act  1875 ;  and  head  note  to  the  following  rules]. 

"THE  filTLES  OF  THE  STJPBEKE  COXTBT." 

[Oxdm  I.  to  LXin.] 

Note. — Where  no  other  provision  is  made  hy  ike  Act  or  these  ruUs^ 
the  preaent  procedure  andpractiee  remain  in  force. 


OBDEB  I.  Ord«rI. 

FORM  AND   COMMENCEMENT  OP  ACTION. 

Bule  1.  All  actions  which  have  hitherto  been   com-  BqIaI. 
meneed  by  writ  in  the  superior  Courts  of  common  law  ^^™^  ^^ 

"'  ,  *  actions. 

at  Westminster,  or  in  the  Court  of  Common  Pleas  at 
Lancaster,  or  in  the  Court  of  Pleas  at  Durham,  and  all 
suits  which  have  hitherto  been  commenced  by  bill  or 
information  in  the  High  Court  of  Chancery,  or  by  a  cause 
in  rem  or  in  personam  in  the  High  Court  of  Admiralty, 
or  by  citation  or  otherwise  in  the  Court  of  Probate,  shall 
be  instituted  in  the  High  Court  of  Justice  by  a  proceed- 
ing to  be  called  an  action. 

Actions  founded  on  contract  or  on  tort  for  small  sums  and  Connty  Court 
demands  properly  within   the   cognizance   of  any  County  jurisdiction. 
Court  ought  not  as  a  rule  to  be  instituted  in  the  High  Court 
of  Justice. 

The  County  Court  Act,  1846  [9  k  10  Viot.  c.  95],  "  An  Act  Personal 

contracts. 


124      FORM  AND  COMMENCEMENT  OP  ACTIONS,     [book  ii. 


Ordsr  I«y 

BnleS. 

County  Courts. 


Concurrent 

equitable 

jurisdiction. 


Where  plaints 
maj  be  issued. 


£20  on  con- 
tract and  £10 
on  tort. 


Actions  involy- 
ing  small 
claims,  &c. 
transferred  to 
County  Court. 


Probate 
jurisdiction. 


for  the  more  Easy  Kecoyery  of  Small  Debts  and  Demands  in 
England,"  [s.  58]  gave  the  County  Courts  jurisdiction  in 
pleas  of  personal  actions  where  the  debt  or  damage  claimed 
did  not  exceed  £20 ;  and,  under  section  128,  where  the  plaintiff 
and  defendant  resided  at  a  distance  of  more  than  20  miles 
apart,  the  superior  Courts  had  a  concurrent  jurisdiction  in 
such  actions  with  the  County  Courts. 

The  County  Courts  Act,  1866  [28  &  29  Vict.  c.  99],  con- 
ferred on  the  County  Courts  [s.  1]  jurisdiction  in  equity  in 
certain  suits  and  proceedings  where  the  subject-matter  does  not 
exceed  in  value  £500 ;  and  [s.  3]  empowered  any  one  of  the 
Vice-Chancellors  by  an  order  in  chambers  to  transfer  any 
such  suit  or  matter  to  the  Court  of  Chancery;  and  [s.  9]  where 
the  subject-matter  exceeds  the  prescribed  limit  of  value,  the 
suit  or  matter  is  to  be  remitted  to  the  superior  Court. 

The  County  Courts  Amendment  Act,  1867  [30  &  31  Vict.  c. 
142],  repealed  section  128  of  The  County  Court  Act,  1846,  and 
provides  [s.  1]  that  a  plaint  may  be  entered  in  the  County 
Court  within  the  district  of  which  the  defendant  or  one  of 
the  defendants  dwells  or  carries  on  his  business  at  the  time 
of  bringing  the  action  or  suit,  or  by  leave  of  the  Judge  or 
registrar  in  the  County  Court  within  the  district  of  which  the 
defendant  or  one  of  the  defendants  dwelt  or  carried  on  busi- 
ness within  six  months  next  before  the  time  of  action  or  suit 
brought,  or  in  the  County  Court  in  the  district  of  which  the 
cause  of  action  or  suit  wholly  or  in  part  arose  ;  [s.  5]  that  if 
in  any  action  in  the  superior  Court  the  plaintiff  recovers  a  sum 
not  exceeding  £20  if  the  action  is  founded  on  contract,  or  £10 
if  founded  on  tort,  he  is  entitled  to  no  costs  unless  the  Judge 
certify  on  the  record  that  there  was  sufficient  reason  for  bring- 
ing such  action  in  the  superior  Court,  or  unless  the  Court  or 
a  Judge  at  chambers  by  rule  or  order  allows  such  costs ;  and 
[s.  7]  an  action  on  a  claim  for  a  sum  not  originally  exceed- 
ing £50,  or  which  is  reduced  by  payment  or  an  admitted  set- 
off to  a  sum  not  exceeding  £50,  [s.  8]  proceedings  in  equity 
which  might  have  been  commenced  in  a  County  Court,  and 
[s.  10]  actions  for  malicious  prosecution,  &c.,  if  the  plaintiff 
has  no  visible  means  of  paying  the  costs,  or  fails  to  give 
security  for  costs,  may  upon  summons  at  chambers  be  trans- 
ferred to  the  County  Court. 

The  Court  of  Probate  Act,  1858  [21  &  22  Vict.  o.  95,  s.  10], 
conferred  on  the  County  Courts  jurisdiction  in  probate 
matters  where  the  value  of  the  personalty  is  under  £200, 
and  that  of  the  realty  is  under  £300. 
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The  Caanty  Courts  Admiralty  Jurisdiotion  Act,  1868  [81        Orte  L, 
A  32  Vict,  c  71],  and  Amendment  Act,  1869  [32  &  33  Vict.         ^'^  ^' 

c  51*,  ccoklerred  on  Coanty  Ck>iirts  to  be  appointed  by  the  Admiralty 

CiuwB  limited  admindty  juriBdiotion.  juriadiction. 

Tike  Comity  Conrts  Act,  1875  [38  &  39  Yict.  c.  50],  em-  Power  of 

pcv^sv  [a,  4]  a  Jndge  of  Coanty  Conrts,  whether  within  his  ComityCourti 
&tzict  or  not,  to  exercise  certain  jurisdiction  in  actions  or 


peoding  in  any  of  the  Conrts  of  which  he  is  a  Jndge. 
The  County  Courts  have  exclnsive  local  jurisdiction  as  EzcltuiTe 
Cflits  of  first  instance  in  bankruptcy,  and  the  County  Courts  Jurisdiction. 
ActBTirtnally  operate  to  keep  within  the  exclusive  jurisdiction 
of  those  Courts  pleas  or  claims  founded  on  contract  for  £20 
4ad  an  tort  for  £10,  and  similarly  to  a  limited  extent  in  Common  law. 
ftlBirmlty  matters. 

In  Simptom  v.  Blues  [L.  B.  7  C.  P.  290]  it  was  held  that  Admiralty. 
the  O/onty  Court  had  no  jurisdiction  in  respect  of  a  claim  for 
W«adi  of  a  charter  party,  but  see  Gaudet  v.  Brawn,  Cargo  ex 
hfm  [L.  B.  5  P.  G.  134],  disapproving  of  Simpson  v.  Blties  ; 
ad  see  also  Gnnmesiad  v.  Price  [L.  E.  10  Ex.  65],  in  which 
SspsQs  T.  BImes  was  approved,  and  Cargo  ex  Argos  was 
^BBtrnted  firom.  And  in  The  Elpis  [L.  B.  4  A.  &  E.  1]  it  was 
decided  that  the  County  Court  had  no  jurisdiction  to  entertain 
4ckim  &ionded  on  bottomry. 

like  County  Court  has  jurisdiction  in  a  claim  for  damage 
doQfr  to  a  ship  within  the  body  of  a  county :  Purkie  v.  Flower, 
LS.9Q.  B.  114. 

The  Court  of  Admiralty  decided   that  it  had   power  to 

txaasfer  to  itself  an  admiralty  or  maritime  cause  pending  in  a 

Cjojkty  Court,  instituted  there  by  virtue  of  the  provisions  of 

tL«  Act  of  1869,  notwithstanding  that  the  suit  related  to 

za»tters  over  which  the  Court  of  Admiralty  has  not  original 

JTTiadiction:     T%e  Swan,  lu   B.   3   A.   &  E.  314.     But  see 

Sii^mon  V.  Bluee^  ubi  supra. 

Ttie  jurisdiction  of  the  Court  of  Chancery  was  not  ousted  Equity 
by  the  County  Courts  Acts,  and  that  Court  had  therefore  a  Jw"sdiction 
ooociirrent  jurisdiction  with  the  County  Courts  in  all  such 
suits  and  matterM  as  are  mentioned  in  the  Ist  section  of  the 
Coonty  Court  Act,  1865,  and  exercised  such  jurisdiction  in 
proper  cases. 

In  a  suit  to  foreclose  a  mortgage  for  £50,  where  the  plain-  Where  the 
uff  ami  defendant  lived  more  than  20  miles  apart,  it  was  held  ^o'^nJ^I^n 
that  the  plaintiS  i^vas  entitled  to  a  decree  of  foreclosure : 
Aaab  V.  HerUagCy   L.  B.  3  Eq.  212 ;  Brown  v.  Bye,  L.  B.  17 
£!q«  ^Z.    But  see  Ssfn^^ons  v.  McAdam  [L.  B.  6  Eq.  324],  where 
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a  plaintiff  filed  his  bill  for  foredosnre  for  £40,  and  both 
plaintiff  and  defendant  resided  in  the  same  town;  it  vrdM 
held  that  the  plaintiff  was  entitled  only  to  such  costs  as  he 
would  have  obtained  in  the  County  Court. 

Where  a  plaint  had  been  filed  in  a  County  Court  against 
five  defendants,  of  whom  one  only,  who  was  in  the  plaintifTs 
interest,  had  a  residence  in  the  County  Court  district,  all  the 
others  being  resident  in  other  districts,  the  plaint  was  ordered 
to  be  transferred  to  the  Court  of  Chancery :  Baker  v.  WaH^ 
L.  R.  9  Eq.  103. 

Where  it  appears  from  the  plaint  itself  that  the  County 
Court  has  no  jurisdiction,  the  suit  ought  to  be  dismissed.  Bnt 
where  the  want  of  jurisdiction  appears  onl}'  from  evidence 
produced  after  the  institution  of  the  suit,  the  proper  course  is 
to  order  the  proceedings  to  be  transferred :  Thomson  v.  FUnn^ 
L.  R.  17  Eq.  415.  See  also  Birks  v.  Silvenoood,  L.  R.  14  Eq.  101, 
and  Symons  v.  Bees,  1  Ex.  D.  416. 

See  County  Court  Rules,  1875,  and  County  Court  Rules, 
1876. 

Kule  2.  With  respect  to  interpleader,  the  proc<edure 
and  practice  now  used  by  Courts  of  common  law  under 
the  Interpleader  Acts,  1  &  2  Wm.  IV.  c.  58,  and  23  &  24 
Vict.  c.  126,  shall  apply  to  all  actions  and  all  the  divisions 
of  the  High  Court  of  Justice,  and  the  application  by  a 
defendant  shall  be  made  at  any  time  after  being  served 
with  a  writ  of  summons  and  before  delivering  a  defence. 

When  a  Judge  at  chambers  disposes  of  the  merits  of  an 
interpleader  in  a  summary  manner  under  The  Common  Law 
Procedure  Act,  1860,  s.  14,  his  decision  is,  by  section  17,  final, 
and  he  cannot,  even  with  the  consent  of  parties,  give  a  nght 
of  appeal  to  the  Court ;  and  no  alteration  in  this  re^^pect  is 
made  by  sections  19  &  50  of  The  Judicature  Act,  1873,  taken 
together  with  Order  I.  rule  2 :  Doddsv.  Shepherd,  1  Ex.  D.  75. 

[The  following  is  the  text  of  the  1  &  2  Wm.  IV.  c.  58. 

[Whereas  it  often  happens  that  a  person  sued  at  law 
for  the  recovery  of  money  or  goods  wherein  he  has  no 
interest^  and  which  are  also  claimed  of  him  by  some 
third  party,  has  no  means  of  relieving  himseK  from  sach 
adverse  claims  but  by  a  suit  in  equity  against  the 
plaintiff  and  such  third  party,  usually  called  a  Bill  of 
Inte)*pleader,  which  is  attended  with  expense  and  delay : 
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For   lemedy   thereof    be   it   enacted  that   upon  appli-      Order  L 
ntKA  made  by  or  on  the  behalf  of  any  defendant  sued 


in  any  of  His  Majesty's  Courts  of  Law  at  Westminster,  {jjl^'by^a  d^ 
or  in  the  Court  of  Common  Pleas  of  the  County  Fala-  fendant  in  an 
tiae  of  LADcaster,*  or  the  Court  of  Pleas  of  the  County  ^imi^st, 
Palatine  of  Durham,^  in  any  action  of  assumpsit,  debt,  ^^y  sutioj^ 

t    '  .  1  i*A-i*  ii»x        that  the  riirht 

detaxae,  or  troyer,  sach  appucation  being  made  after  in  the  subject- 
ikdazatkm,  aiul  before  plea,  by  affidavit  or  otherwise,  ™**V''"'''* 
dbowing  that  such  defendant  does  not  claim  any  interest  theCoun  maj 
in  the  subject-matter  of  the  suit,  but  that  Uie  right  ofdersuch 

\1         1  1.11.  ,.1    third  party  to 

tatfreto  is  daimed  or  supposed  to  belong  to  some  third  appear  and 
paxtT,  who  has  sued  or  is  expected  to  sue  for  the  same,  maintain  or 

•    .  «^i»-i  1-  ni       relinquish  hia 

and  that  sach  defendant  does  not  m  any  manner  collude  claim,  and  in 
wiA  sach  tbird  party,  but  is  ready  to  bring  into  Court  *^*  °^^! 
or  to  pay  or  dispose  of  the  subject-matter  of  the  action  in  inp  in  sach 
«aeh  manner  as  the  Court  (or  any  Judge  thereof)  may  ^^^^^ 
arder  or  direct,  it  shall  be  lawful  for  the  Court,  or  any 
Jadge  thereof  to  make  rules  and   orders  calling  upon 
bsch  third  party  to  appear  and  to  state  the  nature  and 
/utkulars  of  his  claim,'and  maintain  or  relinquish  his 
eLdm,  and  upon  such  rule  or  order  to  hear.the  allegations 
«»  well  of  soch  third  party  as  of  the  plaintiff,  and  in  the 
skeantime  to  stay  the  proceedings  in  such  action,  and  finally 
tu  order  such  third  party  to  make  himself  defendant  in  the 
dSB«;  or  some  other  action,  or  to  proceed  to  trial  on  one  or 
more  feigned  issue  or  issues,  and  also  to  direct  which  of 
the  parties  shall  be  plaintiff  or  defendant  on  such  trial,  or, 
with  the  consent  of  the  plaintiff  and  such  third  party,  their 
coonsel  or  attorneys,  to  dispose  of  the  merits  of  their  claims 
and  determine  the  same  in  a  summary  manner,  and  to 
wake  such  other  mles  and  orders  therein,  as  to  costs  and 
all  other  matters,  as  may  appear  to  be  just  and  reasonable* 
[IL  That  the  judgment  in  any  such  action  or  issue  as  Jadgment  and 
y  be  directed  by  the  Conrt  or  Judge,  and  the  decision  fi^L*^° 


of  the  Goort  or  Judge  in  a  summary  manner,  shall  be 
iml  and  conclasiTe  against  the  parties,  and  all  persons 
rLimj^^  by,  from,  or  under  them. 

*  The  jurisdiction  of  the  Coxurts  of  Common  Pleas  of  the  Counties  Palatine 
'•(  Ltatai^fT  mmA  Onrhaxa  is  now  rested  in  the  High  Conrt  of  Justice  [s.  16, 


128 


RULES  OP  SUPREME  COURT. 


[book  n. 


Order  L 
Enle  S. 

Interpleader. 

If  Buch  third 
partj  shall  not 
appear,  &c., 
the  Court  may 
bar  his 
claim  against 
the  original 
defendant. 


Proriso  as  to 
orders  made 
by  a  single 
Judge. 


If  a  Judge 
thinks  the 
matter  more 
fit  for  the  deci- 
sion of  the 
Court,  he  may 
refer  it. 


For  relief  of 
sheriffs  and 
other  officers 
in  execution 
of  process 
against  goods 
and  chattels. 


[III.  That  if  such  third  party  shall  not  appear  upon 
such  rule  or  order  to  maintain  or  relinquish  his  claim, 
being  duly  served  therewith,  or  shall  neglect  or  refuse  to 
comply  with  any  rule  or  order  to  be  made  after  appear- 
ance, it  shall  be  lawful  for  the  Court  or  Judge  to  declare 
such  third  party,  and  all  persons  claiming  by,  from,  or 
under  him,  to  be  for  ever  barred  from  prosecuting  his 
claim  against  the  original  defendant,  his  executors  or 
administrators ;  saving,  nevertheless,  the  right  or  claim 
of  such  third  party  against  the  plaintiff;  and  thereupon 
to  make  such  order  between  sach  defendant  and  the 
plaintiff,  as  to  costs  and  other  matters,  as  may  appear 
just  and  reasonable. 

[IV.  Provided  always  that  no  order  shall  be  made  in 
pursuance  of  this  Act  by  a  single  Judge  of  the  Court  of 
Pleas  of  the  said  County  Palatine  of  Durham  who  shall 
not  also  be  a  Judge  of  one  of  the  said  Courts  at  West- 
minster, and  that  every  order  to  be  made  in  pursuance 
of  this  Act  by  a  single  Judge  not  sitting  in  open  Court 
shall  be  liable  to  be  rescinded  or  altered  by  the  Court  in 
like  manner  as  other  orders  made  by  a  single  Judge. 

[V.  Provided  also  that  if  upon  application  to  a  Judge, 
in  the  first  instance  or  in  any  later  stage  of  the  proceed- 
ings, he  shall  think  the  matter  more  fit  for  the  decision 
of  the  Court,  it  shall  be  lawful  for  him  to  refer  the  matter 
to  the  Court;  and  thereupon  the  Court  shall  and  may 
hear  and  dispose  of  the  same  in  the  same  manner  as  if 
the  proceeding  had  originally  commenced  by  rule  of 
Court,  instead  of  the  order  of  a  Judge. 

[VI.  And  whereas  diGBculties  sometimes  arise  in  the 
execution  of  process  against  goods  and  chattels,  issued 
by  or  under  the  authority  of  the  said  Courts,  by  reason 
of  claims  made  to  such  goods  and  chattels  by  assignees 
of  bankrupts  and  other  persons  not  being  the  parties 
against  whom  such  process  has  issued,  whereby  sheriffs 
and  other  officers  are  exposed  to  the  hazard  and  expense 
of  actions ;  and  it  is  reasonable  to  afford  relief  and  pro- 
tection in  such  cases  to  such  sheriffs  and  other  oflScers : 
Be  it  therefore  further  enacted,  that  when  any  such  claim 
shall  be  made  to  any  goods  or  chattels  taken  or  intended 
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to  he  taken  in  execution  tinder  any  Bach  prooeaB,  or  to      qmvL, 
the  paoeeedg  or  valoe  thereof  it  shall  and  may  be  lawfnl       ^^^ 


to  aad  for  the  Coart  from  which  sach   proceas  iasiied,  i^t^rv^emder. 

spon  application  of  anch  sheriff  or  other  officer  made 

befote  or  after  the   return  of  such  process,  and  aa  well 

beftte  aa  after  any  action  brought  against  sndi  sheriff  or 

other  officer,  to  call  iiefore  them  by  mle  of  Conrt  as  wdl 

the  party  issoing  saoh  process  as  Ihe  party  making  such 

daim,  and  thereupon  to  exercise,  for  the  adjustment  ci 

nrk  duma  and  the  relief  and  protection  of  the  sheriff 

or  other  officer,  all  or  any  of  the  powers  and  authorities 

hmnbeCore  contained^  and  make  sach  rales  and  decisions 

as  shall  appear  to  be  jnst,  according  to  the  drcomatances 

of  the  case ;  and  the  coeta  of  all  soch  proceedings  shall  be 

ia  the  discretion  of  the  Conrt. 

(TD.  That  all  roles, orders,  matters,and  decisions  to  be  Raica,  onicn, 
nade  and  done  in  pursuance  of  this  Act,  except  only  the  ^^^fl"^ 
iffidafita  to  be  filed,  may,  together  with  the  declaration  UusActaajbe 
ii  the  oanae  (if  any),  be  entered  of  record,  with  a  note  in  ^TIITL 
tfe  margin  expressing  the  trne  date  of  sach  entry,  to  the  endnoe. 
eod  that  the  same  may  be  eiidence  in  fature  times,  if 
reqsiied,  and  to  secure  and  enforce  the  payment  of  costs 
dBvefeed  by  any  such  rule  or  order;  and  erery  soch  rule 
or  cfder  ao  entered  shall  have  the  force  and  e£kct  of  a 
jadgment,  except  only  as  to  becoming  a  charge  on  any 
itada,  tmementa,  or  hereditaments ;  and  in  case  any  casts  Coiu. 
shaD  not  be  paid  within  fifteen  days  after  notice  of  die 
toatioa  and  amoant  thereof  given  to  the  party  ordered  to 
pay  the  same,  his  agent  or  attorney,  execution  may  issue 
far  the  eame  by  fieri  fadas  or  eapias  ad  satuffadendum, 
adapted  to  the  case,  together  with  the  costs  of  such  entry, 
aad  of  the  execotion,  if  hj  fieri  facias  ;  and  sach  writ  and  Wntfw 
*rilB  nay  bear  teste  on  the  day  of  issuing  the  same, 

in  term  or  vacation;  and  the  sheriff  or  other  Skaitrt 
executing  any  such  writ  shall  be  entitled  to  the 
saaie  fees,  and  no  more,  as  upon  any  similar  writ  groonded 
opoD  a  judgment  of  the  Court. 

[VllL  And  whereas  by  a  certain  Act  made  and  passed  njpoB  mj  ap- 
io  the  last  session  of  ParUament  intituled  "An  Act  to  f^^^l 
improve  tlie  Prooeedings  in  Prohibition  and  fm  Writs  of  »wJ  thi-  .%<-•.  ' 

K 
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Order!., 
Bole  2. 


the  Court  to 
exercise  such 
powers  and 
make  such 
rules  as  are 
given  by  or 
mentioned  in 
this  Act. 


Mandamus,"  it  was  among  other  things  enacted,  that  it 
should  be  lawful  for  the  Court  to  which  application  may 
be  made  for  any  such  writ  of  mandamvs  as  is  therein  in 
that  behalf  mentioned  to  make  rules  and  orders,  calling 
not  only  upon  the  person  to  whom  such  writ  may  be 
required  to  issue,  but  also  all  and  every  other  person 
having  or  claiming  any  right  or  interest  in  or  to  the 
matter  of  such  writ,  to  show  cause  against  the  issuing  of 
such  writ  and  payment  of  the  costs  of  the  application, 
and  upon  the  appearance  of  such  other  person  in  com- 
pliance with  such  rules,  or  in  default  of  appearance  after 
service  thereof,  to  exercise  all  such  powers  and  authorities, 
and  make  all  such  rules  and  orders  applicable  to  the  case, 
as  were  or  might  be  given  or  mentioned  by  or  in  any  Act 
passed  or  to  be  passed  during  that  present  session  of 
Parliament  for  giving  relief  against  adverse  claims  made 
upon  persons  having  no  interest  in  the  subject  of  such 
claims:  And  whereas  no  such  Act  was  passed  during 
the  then  present  session  of  Parliament:  Be  it  th^efore 
enacted  that  upon  any  such  application  as  in  the  said 
Act  hereinbefore  mentioned  it  shall  be  lawful  for  the 
Oourt  to  exercise  all  such  powers  and  authorities,  and 
make  all  such  rules  and  orders  applicable  to  the  case,  as 
are  given  or  mentioned  by  or  in  this  present  Act 


[The  following  is  the  text  of  so  much  of  the  23  &  24 
Yict.  c.  126,  as  relates  to  Interpleader. 

Interpleader  [XTT,  Where  au  actiou  has  been  commenced  in  respect 

maybegranted,  ^f  ^  oommou  law  claim  for  the  recovery  of  money  or 

though  titles  _  -  _  iiii<i 

have  not  a        goods,  or  whcro  goods  or  chattels  have  been  taken  or  are 

common  origin,  intended  to  be  taken  in  execution  under  process  issued 

from  any  one  of  the  superior  Courts,  or  from  the  Court  of 

Common  Pleas  at  Lancaster  or  the  Court  of  Pleas  at 

Durham,  and  the  defendant  in  such  action,  or  the  sheriff 

or  other  officer,  has  applied  for  relief  under  the  provisions 

of  an  Act  made  and  passed  in  the  session  of  Parliament 

held  in  the  first  and  second  years  of  the  reign  of  his  late 

1  &  2  Wm.  iv.  Majesty,  King  William  the  Fourth,  intituled  **  An  Act 

^'  ^^'  to  enable  Courts  of  Law  to  give  Belief  against  adverse 

Claims  made  upon  Persons  having  no  interest  in  the  Sub- 
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jed  of  nch  CSaims^"  it  shall  be  lawful  for  the  Court  or       oidar  L. 
a  Judge  to  whom  such  application  is  made  to  exercise  all       ^^*- 
tbe  powers  and  authorities  given  to  them  by  this  Act  and  interpleader. 
(be  hereinbefore^mentioned  Act  passed  in  the  session  of 
ParUaxneut  held  in  the  first  and  second  years  of  the  reign 
of  his  late  Majesty  King  William  the  Fourth,  though  the 
titles  of  the  claimants  to  Uie  money,  goods,  or  chattels  in 
I,  or  to  the  proceeds  or  value  thereof,  have  not  a 
ofig^,  but  are  adverse  to  and  independent  of  one 
aaolher. 

[XHL  When  goods  or  chattels  have  been  seized  in  CoartorJadge 
execstioo  by  a  sheriff  or  other  officer  under  process  of  ^^^^^^ 
the  above-mentioned  (TourtSy  and  some  third  person  claims  in  ezecation. 
to  be  entitled  under  a  bill  of  sale  or  otherwise,  to  such 
poods  or  chattels,  by  way  of  security  for  a  debt,  the 
Covt  or  a  Judge  may  order  a  sale  of  the  whole  or  part 
Ihereof,  upon  such  terms  as  to  payment  of  the  whole  or 
ptrt  of  the  aecmed  debt,  or  otherwise,  as  they  or  he  shall 
tUak  fit,  and  may  direct  the  application  of  the  proceeds 
of  soeh  sale  in  such  manner  and  upon  such  terms  as  to 
Court  or  Judge  may  seem  just. 
[XIY.  Upon  the  hearing  of  any  rule  or  order  calling  Power  to  Cour 
penons  to  appear  and  state  the  nature  and  parti-  ^edde  summa- 
ddars  of  their  claims,  it  shall  be  lawful  for  the  Court  or  riiy  in  oeruin 
Jadge,  wherever,  from  the  smallness  of  the  amount  in  ^'^^^ 
dilute  or  of  the  value  of  the  goods  seized,  it  shall 
appear  to  them  or  him  desirable  and  right  so  to  do,  at 
the  request  of  either  party,  to  dispose  of  the  merits  of  the 
reipeciive  claims  of  such  parties,  and  to  determine  the 
fame  in  a  summary  manner,  upon  such  terms  as  they  or 
he  shall  think  fit  to  impose,  and  to  make  such  other  rules 
«m1  orders  therein  as  to  costs  and  all  other  matters  as 
may  be  jost. 

\XY.  In  all  cases  of  interpleader  proceedings,  where  Special  case 
the  question  is  one  of  law,  and  the  facts  are  not  in  dis-  ™J^,^\*^?!*^ 
pate,  the  Judge  shall  be  at  liberty,  at  his  discretion  to  nndisputed. 
<iedde  the  qaestion  without  directing  an  action  or  issue, 
lai  it  be  shall  think  it  desirable,  to  order  that  a  special 
<M  he  stated  for  the  opinion  of  the  Court. 

K  2 
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^d*'  i*f  [XVI.  The  proceedings  upon  sncji  case  shall,  as^nearly 

—        1 —  as  may  be,  be  the  same  as  upon  a  special  case  stated  under 
Interpleader,     rpj^^  Commou  Law  Procedure  Act,  1852  :  and  error  may 

Proceedings  on  ,  '  '  -^ 

special  case  in    be  brought  upou  a  judgment  upon  such  case ;  and   the 
^d  ki  eioT.     provisions  of  The  Common  Law  Procedure  Act,  1854, 
as  to  bringing  error  upon  a  special  case,  shall  apply  to 
the  proceedings  in  error  upon  a  special  case  under  tiiis  Act. 
Judgment  and       [XYIL  The  judgment  in  any  such  action  or  issue  as 
tr^^filiah^*"   may  be  directed  by  the  Court  or  Judge  in  any  inter- 
pleader proceedings,  and  the  decision   of  the  Court  or 
Judge  in  a  summary  manner,  shall  be  final  and  conclusive 
against  the  parties,  and  all  persons  claiming  by,  from,  or 
under  them. 
Rules,  orders,        [XVIII.  All  rules,  ordcrs,  matters,  and  decisions  to  be 
interpie»ie^      made  and  done  in  interpleader  proceedings   under  this 
proceedings,      Act  (excepting  Only  any  affidavits)  may,  together  with 
oTrecord^nd    ^^^  declaration  in  the  cause,  if  any,  be  entered  of  record, 
made  evidence,  with  a  uotc  in  the  margin  expressing  the  true  date  of 
such  entry,  to  the  end  that  the  same  may  be  evidence  in 
future  times,  if  required,  and  to  secure  and  enforce  the 
payment  of  costs  directed  by  any  such  rule  or  order;  and 
every  such  rule  or  order  so  entered  shall  have  the  force 
and  effect  of  a  judgment  in  the  superior  Courts  of 
common  law.]* 

Payment  into  Under  sectiou  25,  sub-SQction  6,  of  The  Judicature  Act, 
Swtee^^ef  1^73,  the  debtor,  trustee,  or  other  person  liable  in  respect 
Acts.  of  any  debt  or.  other  legal  chose  in  action,  as  to  which 

he  has  received  express  notice  that  the  right  to  it  is 
disputed,  may  either  call  upon  the  several  persons  making 
claim  thereto  to  interplead  concerning  the  same  or 
may  pay  the  same  into  ihe  High  Court  under  the  pro- 
visions of  the  Acts  for  the  relief  of  trustees. 

Rules  as  to  The  course  of  procedure  for  payment  into  Court  under 

wmente  into  ^he  Trustee  Belief  Acts  is  regulated  by  rules  34  and  35  of 
Trustee  Relief  the  Chancery  Funds  Consolidated  Bules^  1874  f  (made  under 
Acts.  the  provisions  of  The  Court  of  Chancery  (Funds)  Act,  1872 

[35  &  36  Vict.  c.  44]  ),  which  provide  as  follows  : — 

*  For  practice  under  the  Interpleader  Acts,  see  Chitty's  Archbold's  Practice^ 
Lush's  Practice  and  Day's  Practice. 
t  These  rales  are  printed  in  L.  R.  9  Ch.  p.  xzix. 
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[Rule  XXXIY.  A  trustee  or  other  person  desiring  to  paj       (Mm  t, 
money  or  transfer  securities  into,  or  to  deposit  securities  in        ^^^- 


Court,  under  the  Act  10  &  11  Viot.  o.  96,  shall  file  an  affidavit,  Persons  bring- 
intituled  in  the  matter  of  the  same  Act,  and  in  the  matter  of  Sf^rtto*  fiu  *^ 
the  trust,  and  setting  forth —  affidavit. 

(1)  His  own  name  and  address. 

(2)  The  plaoe  where  he  is  to  be  served  with  any  petition, 

summons,  or  order,  or  with  notice  of  any  proceeding 
relating  to  such  money  or  securities. 

(3)  The  amount  of  money  and  description  and  amount  of 

securities  which  he  proposes  to  pay  or  transfer  into, 
or  deposit  in,  Court,  and  the  credit  to  which  he 
wishes  it  to  be  placed  ;  and  if  such  money  or  securities 
'are  chargeable  with  legacy  or  succession  duty,  a 
statement  whether  such  duty  or  any  part  thereof  has 
or  has  not  been  paid. 

(4)  A  short  description  of  the  trust,  and  of  the  instrument 

creating  it. 

(5)  The  names  of  the  persons  interested  in  or  entitled  to  the 

money  or  securities,  and  their  places  of  residence,  to 
the  best  of  his  knowledge  and  belief. 

(6)  His  submission  to  answer  all  such  inquiries  relating  to 

the  application  of  the  money  or  securities  paid  or 
transferred  into,  or  deposited  in,  Court  under  the 
same  Act,  as  the  Court  or  Judge  may  make  or 
direct. 

(7)  A  statement  whether  the  money  so  to  be  paid   into 

Court,  or  the  dividends  on  the  securities  so  to  be 
transferred  into,  or  deposited  in,  Court,  and  all  ac- 
cumulations of  dividends  thereon,  are  desired  to  be 
invested  in  Consolidated  £3  per  Cent.  Annuities, 
or  Heduced  £3  per  Cent.  Annuities,  or  New  £3  per 
Cent.  Annuities,  or  whether  it  is  deemed  unnecessary 
so  to  invest  the  same,  or  to  place  the  same  on  deposit. 
[The  Chancery  Paymaster,  on  production  of  an  office  copy  of 
any  such  affidavit,  shall  give  the  necessary  directions  for  such 
payment,  transfer,  or  deposit  to  the  account  of  the  particular 
trust  mentioned  in  the  affidavit. 

[The  regulations  contained  in  the  General  Order  of  the 
Court  of  the  16th  day  of  May,  1862,  for  the  printing  of  affi- 
davits  to  be  used  on  the  hearing  of  a  cause,  shall  be  applicable 
to  affidavits  filed  under  this  rule,  and  the  Chancery  Paymaster 
shall  not  act  upon  an  office  copy  of  any  such  affidavit,  filed 
after  the  commencement  of  these  rules,  which  is  not  so  printed. 
— (Cons.  Ord.  41,  Bules  1  and  2  amended.) 
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Order  I., 

BnlaS. 


Credit  to 
which  money 
and  diridends 
received  by 
Bank  to  be 
placed. 


BnleS. 

Other  pro- 
ceedings. 


Initiatory 
•ammonaes, 
petitions,  &c. 


[Rule  XXXV.  Any  principal  money  or  dividends  received 
by  the  bank  in  respect  of  securities  standing  to  the  Chancer^r 
Pay  Office  account  shall  be  placed  in  the  books  at  the  Cha&cery 
Pay  Office,  in  the  case  of  principal  money,  to  the  credit  to 
which  the  securities  whereon  such  money  arose  were  standing 
at  the  time  of  the  receipt  thereof,  and  in  the  case  of  diyidends 
to  the  credit  to  which  the  securities  whereon  such  dividends, 
accrued  were  standing  at  the  time  of  the  closing  of  the  transfer 
books  of  such  securities  previously  to  the  dividends  beooming 
due.] 

Rule  3.  All  u'Ler  proceedings  in  and  applications  to  the 
High  Court  mfty,  ''^bj^ct  to  these  rales,  be  taken  and  made 
in  the  same  ma  leir  ui  they  would  have  been  ti^en  and 
made  in  arjr.  <  ^u^t  in  which  any  proceeding  or  application 
of  the  like  j'^>ould  have  been  taken  or  made  if  the  Act 
had  not  1 .  ^  *  ^  .«^    <i» 

This  icJe  applies  to  all  petitions  and  to  all  motions  and 
other  ap|£bations  under  aJy  statutory  jurisdiction^  includ- 
ing origioaating  summons. 

See  Be  PhUlips  d  GUI,  1  Q.  B.  D.  78,  noted  on  Older  LHI. 
rule  3,  and  in  the  goads  of  Cariwrighi,  24  W.  B.  214;  34  L.  T. 
[N.  S.]  72,  noted  on  Order  LIII.,  rule  2. 


Ordsrll. 


Bills  1. 

Writ  of  snm- 
mons  indorsed 
with  nature  of 
claim,  or  of 
relief,  or 
remedy 
required. 
Division  of 
Court. 


Injunction. 
Receiyer. 


BnleS. 
Coats  of  more 
prolix  or  other 
forms. 


ORDER  n. 

WBIT  OP  SUMMONS  AND  PBOCEDURB,  ETC. 

Rule  1.  Every  aotion  in  the  High  Court  shall  be  com- 
menced by  a  writ  of  summonsy  which  shall  be  indorsed 
with  a  statement  of  the  nature  of  the  claim  made,  or  of 
the  relief  or  remedy  required  in  the  action,  and  which 
shall  specify  the  division  of  the  High  Court  to  which  it  is 
intended  that  the  action  should  be  assigned. 

It  is  not  essential  to  set  forth  the  precise  ground  of  com- 
plaint or  the  precise  remedy  or  relief.  [See  Order  IIL  rule  2.J 

A  plaintiff  should  indorse  his  writ  with  a  claim  for  an 
injunction  or  receiver  when  the  obtaining  of  either  is  a 
substantial  object  of  his  action:  Colebourne  v.  Colebowne, 
1  Ch.  D.  690. 

Rule  2.  Any  costs  occasioned  by  the  use  of  any  more 
prolix  or  other  forms  of  writs,  and  of  indorsements  thereon, 
than  the  forms  hereinafter  prescribed,  shall  be  borne  by 
the  party  using  the  same,  unless  the  Court  shall  otherwise 
direct. 
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As  to  prolixity  in  pleadings,  see  Order  XIX.  mles  2  and  24,      Oidur  U^ 
and  Bnles  of  Supreme  Court  (costs),  special  allowances,  and        *" 
general  provisions.  No.  18,  p.  338  (post), 

'Rule  3.  The  writ  of  summons  for  the  commencement  of  Bnie  8. 
an  action  shall,  except  in  the  cases  in  which  any  different  ^**"°  of  writ. 
form  is  hereinafter  provided,  be  in  form  No.  1,  in  Part 
L  of  Appendix  (A)  hereto,  with  such  variations  as  cir- 
camstances  may  require. 

The  following  notice  has  been  issued : — 

"  Record  and  Writ  Office,  Ist  of  February  1876.       Title  in 
'*  Considerable  confusion  having  arisen  in  actions  for  ad-  AdmiDistration 
ministration  of  an  estate  from  the  practice  of  adding  after  the        ' 
issue  of  the  writ  a  title,  *  In  the  matter  of  the  Estate,'  &c,, 
solicitors  are  requested,  in  all  actions  for  administration,  to 
intitule  the  writ  in  the  following  form : — 

'  In  the  matter  of  the  Estate,  &o., 

Between  C.  B.,  Plaintiff, 

and 

E.  F.,  Defendant.' 

'*  It  will  thus  be  possible  to  index  these  actions  in  the 

cause  book  under  the  name  of  the  estate  to  be  administered." 

Bale  4.  No  writ  of  summons  for  service  out  of  the  Bole  4. 
jurisdiction,  or  of  which  notice  is  to  be  given  out  of  SerTice  out  of . 
the  jurisdiction,  shall  be  issued  without  the  leave  of  a  ^°" 
Court  or  Judge. 

See  Order  XL  as  to  service  out  of  the  jurisdiction.  Affidavit  in 

When  it  is  necessary  to  serve  a  writ  in  an  action  on  a  ■^PP®*'*- 
defendant  out  of  the  jurisdiction,  there  must  be  an  affidavit 
in  support  of  the  application,  and  the  order  made  under 
Order  II.  rule  4,  will  provide,  if  necessary,  for  service  of  inter- 
rogatories, and  also  for  the  issuing  of  an  injunction,  if  it 
should  be  applied  for  ex  parte. 

The  affidavit  should  be  intituled  in  the  contemplated  action 
and  also  in  the  Judicature  Acts :  Young  v.  Brasae^,  1  Ch.  D. 
277. 

The  leave  of  the  Court  must  first  be  obtained  for  the  issue  In  action  in 
of  a  writ  out  of  the  district  registry  in  case  it  is  proposed  <*"*"ct 
to  give  notice  of  the  writ  out  of  the  jurisdiction. 

Semble,  the  district  registrar  might  then  make  the  order 
for  the  substitution  of  notice  for  service,  but  as  the  two  ap- 
plications were  combined,  both  leave  was  given  and  the  order 
was  made:  Meek  v.  Michaehen,  W.  N.  1876,  p.  111. 

Under  the  Judicature  Act,  Order  XI.  rule  1,  as  under  The 
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Common  Law  Procedure  Act,  1852,  s.  19,  when  the  defendarnt: 
is  a  foreigner  out  of  the  jurisdiction,  notice  of  writ  must  l>^ 
served,  and  not  the  writ  itself. 

Whether  a  foreign  non-resident  corporation  can  or  oannoi; 
be  served  with  process,  there  is  nothing  to  prevent  the  issuo 
of  a  writ  against  it :  Weatman  v.  Aktiebolaget  Ekmana  MekaniskcL 
Snickarefabrik,  1  Ex.  D.  237. 

Order  XI.  rule  1,  which  provides  for  service  of  a  writ  of 
summons  out  of  the  jurisdiction,  applies  to  actions  against  at 
foreign  corporation  resident  out  of  the  jurisdiction. 

When  in  such  an  action  the  plaintiff  has  issued  the  writ, 
and  served  notice  thereof  by  leave  of  the  Court  or  a  Judge, 
he  need  not  obtain  any  further  leave  to  proceed  and  sign, 
judgment  for  default  of  appearance  under  Order  XIII. :  Scott 
V.  The  Boyd  Wax  Candle  Co.,  1  Q.  B.  D.  404. 

A  ship  sailing  under  a  foreign  flag,  and  belonging  to  a 
foreign  company  established  abroad,  came  into  collision  with, 
and  did  damage  to  an  English  ship  on  the  high  seas.  The 
owners  of  the  English  ship  applied  for  leave  to  issue  a  writ 
of  summons,  of  which  notice  should  be  given  out  of  the 
jurisdiction,  claiming  compensation  for  the  damage  against 
the  ^foreign  company — cleave  refused.  The  phrase  "within, 
the  jurisdiction,"  in  Order  XL  rule  1,  means  territorial 
jnrisdiction,  In  re  Smith  and  others^  1  P.  D.  300. 

The  question  whether  the  subject  matter  of  an  action  is 
such  that  service  of  a  writ  out  of  the  jurisdiction  ought  to  be 
allowed  under  Order  XI.,  is  a  question  for  the  decision  of 
a  judge  at  chambers,  subject  to  appeal,  and  the  defendant 
cannot  raise  it  by  statement  of  defence :  Preaton  v.  Lamont^ 
1  Ex.  D.  361.  See  Order  XI.  rule  la  as  to  rules  for  guiding 
the  discretion  of  the  judge. 

Eule  5.  A  writ  of  summons*  to  be  served  out  of  the 
jurisdiction,  or  of  which  notice  is  to  be  given  out  of 
the  jurisdiction,  shall  be  in  form  No.  2,  in  Part  L  of  Ap- 
pendix (A)  hereto,  with  such  variations  as  circumstances 
may  require.  Such  notice  shall  be  in  form  No.  3,  in  the 
same  part,  with  sncli  variations  as  circumstances  may 
require. 

The  forms  2  and  3  have  been  amended  by  the  rules  of 
June  1876,  No.  2,  as  they  appear  in  the  Appendix  to  this 
work. 

Kule  6.  With  respect  to  actions  upon  a  bill  of  exchange 
or  promissory  note,  commenced  within  six  months  after 
the  same  shall  have  become  due  and  payable,  the  pro- 
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cedare  under  The  Bills  of  Exchange  Act,  18  &  19  Vict.      Order  ii„ 
c.  67,  shall  continue  to  be  nsed.  '.  ^ 

The  following  is  the  text  of  the  18  &  19  Vict.  c.  67.* 

[Whereas  hond  fide  holders  of  dishonoured  bills  of  ex-  Bills  of 
change  and  promissory  notes  are  often  unjustly  delayed  ^<^^*°K«  '^<'*- 
and  put  to  unnecessary  expense  in  recovering  the  amount 
thereof  by  reason  of  frivolous  or  fictitious  defences  to 
actions  thereon,  and  it  is  expedient  that  greater  facilities 
than  now  exist  should  be  given  for  the  recovery  of 
money  due  on  such  bills  and  notes:  Be  it  enacted  as 
follows : 

[I.  From  and  after  the  24th  day  of  October  1855,  all  From  Oct.  24, 
actions  upon  bills  of  exchangp  or  promissory  notes  com-  Jions'upin  wiu 
menced  within  six  months  after  the  same  shall  have  become  o^  exchange, 
due  and  payable  may  be  by  writ  of  summons  in  the  special  writ™? Lm-  ^ 
form  contained  in  Schedule  A.  to  this  Act  annexed  and  ™«>^'»  ^  ^^'^ 
indorsed  as  therein  mentioned ;  and  it  shall  be  lawful  for 
the  plaintiff,  on  filing  an  afBda  vit  of  personal  service  of  such  Plaintiff  on 
writ  within  the  jurisdiction  of  the  Coui-t,  or  an  order  for  o"^,^"^* 
leave  to  proceed,  as  provided  by  The  Common  Law  Proce-  service  may  at 
dure  Act,  1862,  and  a  copy  of  the  writ  of  summons  and  the  j^S^f^V^w  ^ 
indorsements  thereon,  in  case  the  defendant  shall  not  forminSche- 
have  obtained  leave  to  appear  and  have  appeared  to  such 
writ  according  to  the  exigency  thereof,  at  once  to  sign 
final  judgment  in  the  form  contained  in  Schedule  B.  to 
this  Act  annexed  (on  which  judgment  no  proceeding  in 
error  shall  lie)  for  any  sum  not  exceeding  the  sum  in- 
dorsed on  the  writ,  together  with  interest,  at  the  rate 
specified  (if  any),  to  the  date  of  the  judgment,  and  a  sum 
for  costs  to  be  fixed  by  the  masters  of  the  superior  Courts 
or  any  three  of  them,  subject  to  the  approval  of  the  Judges 
thereof  or  any  eight  of  them  (of  whom  the  Lord  Chief 
Justices  and  the  Lord  Chief  Baron  shall  be  three),  unless 
the  plaintiff  claim  more  than  such  fixed  sum,  in  which 
case  the  costs  shall  be  taxed  iu  the  ordinary  way,  and  the 
plaintiff  may  upon  such  judgment  issue  execution  forth- 
with. 


^  See  Bjles's  Silts  of  Exchange,  Chitty's  Archbold  and  Day. 
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[n.  A  Judge  of  any  of  the  said  Courts  shall,  upon  appli- 
cation within  the  period  of  twelve  days  from  such  service, 
give  leave  to  appear  to  such  writ,  and  to  defend  the  action, 
on  the  defendant  paying  into  Court  the  sum  indorsed  on 
the  writ,  or  upon  affidavits  satisfactory  to  the  Judge, 
which  disclose  a  legal  or  equitable  defence,  or  such  facts 
as  would  make  it  incumbent  on  the  holder  to  prove  con- 
sideration, or  such  other  facts  as  the  Judge  may  deem 
sufficient  to  support  the  application,  and  on  such  terms  as 
to  security  or  otherwise  as  to  the  Judge  may  seem  fit. 

[III.  After  judgment,  the  Court  or  a  Judge  may,  under 
special  circumstances,  set  aside  the  judgment,  and,  if  neoes* 
sary,  stay  or  set  aside  execution,  and  may  give  leave  to 
appear  to  the  writ,  and  to  defend  the  action,  if  it  shall 
appear  to  be  reasonable  to  the  Court  or  Judge  so  to  do, 
and  on  such  terms  as  to  the  Court  or  Judge  may  seem 
just. 

[ly .  In  any  proceedings  under  this  Act  it  shall  be  com- 
petent to  the  Court  or  a  Judge  to  order  the  bill  or  note 
sought  to  be  proceeded  upon,  to  be  forthwith  deposited 
with  an  officer  of  the  Court,  and  further  to  order  that 
all  proceedings  shall  be  stayed  until  the  plaintiff  shall 
have  given  security  for  the  costs  thereofl 

[V.  The  holder  of  every  dishonoured  bill  of  exchange 
or  promissory  note  shall  have  the  same  remedies  for  the 
recovery  of  the  expenses  incurred  in  noting  the  same  for 
non-acceptance  or  non-payment,  or  otherwise,  by  reason  of 
such  dishonour,  as  he  has  under  this  Act  for  the  recovery 
of  the  amount  of  such  bill  or  note. 

[YI.  The  holder  of  any  bill  of  exchange  or  promissory 
note  may,  if  he  think  fit,  issue  one  writ  of  summons, 
according  to  this  Act,  against  all  or  any  number  of  the 
parties  to  such  bill  or  note,  and  such  writ  of  summons 
shall  be  the  commencement  of  an  action  or  actions  against 
the  parties  therein  named  respectively,  and  all  subsequent 
proceedings  against  such  respective  parties  shall  be  in 
like  manner,  so  far  as  may  be,  as  if  separate  writs  of  sum- 
mons had  been  issued. 

[VII.  The  provisions  of  The  Common  Law  Procedure 
Act,  1852,  and  The  Common  Law  Procedure  Act^  1854, 
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and  all   rules  made  under  or  by  virtue  of  either  of  the      Ordmr  n. 
said  ActSy  shall,  so  far  as  the  same  are  or  may  be  made 


applicable,  extend  and  apply  to  all  proceedings  to  be  had  ^^h^ihia  Act. 
or  taken  under  this  Act. 

[VIII.  The  provisions  of  this  Act  shall  apply,  as  near  Act  to  apply 
as  may  be,  to  the  Court  of  Common  Pleas  at  Lancaster,  common*Pi«is, 
and  the  Court  of  Pleas  at  Durham,  and  the  Judges  of  Lancaster,  and 
snch  Courfc*,  being  Judges  of  one  of  the  superior  Courts  ^''**™- 
of  common   law    at   Westminster,  shall  have  power  to 
frame  all  rules  and  process  necessary  thereto. 

PX.  It  shall  be  lawful  for  Her  Majesty,  from  time  to  Her  Majesty 
time,  by  an  Order  in  Council,  to  direct  that  all  or  any  ™*J  ^^^*^f  ^^^ 
part  of  the  provisions  of  this  Act  shall  apply  to  all  or  Courts  of 
any  Court  or  Courts  of  Eecord  in  England  and  Wales,  EngUnd  and 
and  within  one  month  after  such  order  shall  have  been  Wales. 
made  and  published  in  the  London  Gazette,  such  provisions 
shall  extend  and  apply  in  manner  directed  by  such  order, 
and  any  such  order  may  be,  in  like  manner,  from  time  to 
time  altered  and  annulled ;  and  in  and  by  any  such  order 
Her  Majesty  may  direct  by  whom  any  powers  or  duties 
incident  to  the  provisions  applied  under  this  Act  shall 
and  may  be  exercised  with  respect  to  matters  in  such 
Court  or  Courts,  and  may  make  any  orders  or  regulations 
which  may  be  deemed  requisite  for  carrying  into  operation 
in  such  Court  or  Courts  the  provisions  so  applied. 

[X.  Nothing  in  this  Act  shall  extend  to  Ireland  or  Extent  of  Act 
Scotland. 

[XI.  In  citing  this  Act  in  any  instrument,  document,  Short  title, 
or  proceeding,  it  shall  be  sufficient  to  use  the  expression, 
"The  Summary  Procedure  on  Bills  of  Exchange  Act> 
1855."] 

The  schedule  will  be  found  in  the  Appendix,  p.  657  (post).    Proceedings 
The  effect  of  Order  II.  rule  6  is  that  in  actions  under  The  ^"^^^  ^>ll« 
Bills  of  Exchange  Act,  1855,  the  procedure  provided  by  A^t!'''^*"^'' 
section  1  of  the  Bills  of  Exchange  Act  must  be  strictly 
observed,  and  the  plaintiff  cannot  sign  final  judgment  in  de- 
fault of  appearance  without  filing  an  affidavit  of  '*  personal 
service."    He   cannot   for   that    purpose    avail    himself   of 
Order  IX.  rule  6,  which  provides  that  where  partners  are 
sued  in  the  name  of  the  firm,  service  upon  one  partner  shall 
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be  deemed  good  service  iipon  the  firm ;  nor  can  he  obtain  an 
order  for  substituted  servioo  under  Order  IX.  rule  2 :  PoUock 
V.  Campbell,  1  Ex.  D.  50. 

As  to  proceeding  under  the  Bills  of  Exchange  Act  in  the 
district  registry,  see  Oger  v.  Bradnum,  1  C.  P.  D.  334,  noted 
on  section  64,  Act  1873,  p.  97  {ante). 

Rule  7.  The  writ  of  summons  in  every  Admiralty  action 
in  rem  shall  be  in  form  No.  4  of  Part  I.  of  Appendix  (A) 
hereto,  with  such  variations  as  circumstances  may  require. 

Rule  7a.  Form  A.  in  the  appendix  to  these  rules  shall 
be  substituted  for  the  form  referred  to  in  Order  II.  rule  7, 
of  The  Rules  of  the  Supreme  Court.  [Rrilea  of  Deeemher 
1875,  No.  2.] 

The  correct  form  is  inserted  in  the  Appendix  to  this  work. 

Rule  8.  Every  writ  of  summons  and  also  every  other 
writ  must  bear  date  on  the  day  on  which  the  same  shall 
be  issued,  and  shall  be  tested  in  the  name  of  the  Lord 
Chancellor,  or,  if  the  office ;  of  Lord  Chancellor  shall  be 
vacant,  in  the  name  of  the  Lord  Chief  Justice  of  England. 
The  teste  of  writs  has  been  settled  as  follows : — 
Witness  Hugh  MacCalmont  Baron  Cairns,  Lord  High 
Chancellor  of  Great  Britain,  at  Westminster,  this  day 
of  18    . 
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ORDER  IIL 

INDOBSEMElirrS  OF   CLAIM. 

Rule  1.  The  indorsement  of  claim  shall  be  made  on 
every  writ  of  summons  before  it  is  issued. 

Rule  2.  In  the  indorsement  required  by  Order  II.  rule  1, 
it  shall  not  be  essential  to  set  forth  the  precise  ground  of 
complaint,  or  the  precise  remedy  or  relief  to  which  the 
plaintiff  considers  himself  entitled.  The  plaintiff  may  by 
leave  of  the  Court  or  Judge  amend  such  indorsement  so  as 
to  extend  it  to  any  other  cause  of  action  or  any  additional 
remedy  or  relief. 

A  plaintiff  should  indorse  his  writ  with  a  claim  for  an 
injimction  or  receiver  when  the  obtaining  of  either  is  a  sub- 
stantial object  of  his  action :  CoUhoume  v.  Cokhoume^  1  Ch.  D. 
690. 
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Rule  3.  The  indoisement  of  claim  may  be  to  the  effect     (MwUL 
of  such  of  the  forms  in  Part  IL  of  Appendix  (A)  hereto  as  ^^»^  3, 
shall  be  applicable  to  the  case,  or  if  none  be  found  applio-  J^rsexnent"' 
able  then  such  other  similarly  concise  form  as  the  nature 
of  the  case  may  require. 

Forms  of  Indorsements,  Fart  II.  of  Appendix  (A),  p.  524 
(pod). 

These  forms  of  claims  are  classified  as  follows : — 

Section  I.  General  indorsements  in  matters  assigned  by 

the  34th  section  of  the  Act  to  the  Chancery  Division. 

Section  II.  Money  claims,  where  no  special  indorsement 

under  Order  III.  rule  6. 
Section  III.    Indorsement  for  costs,  <&o.,  to  be  added  to 
the  above  forms.     **  And  £        for  costs  and  if  the 
amount   claimed    be  paid  to  the  plaintiff  or  his 
solicitor  within  four  days  [or  if  the  wrii  U  to  be 
served  out  of  the  jurUdiction,  or  notice  in  lieu  of 
eerviee  allowed,  insert  the  time  for  appearance  limited 
by  tite  order']  from  the  service  hereof,  further  proceed- 
ings will  be  stayed." 
Section  lY.  Damages  and  other  claims. 
Section  V.    Probate. 
Section  VI.    Admiralty. 
Section  YII.     Special   indorsements  under  Order  III. 

rule  6. 
Section  YIII.  Indorsements  of  character  of  parties. 
By  rules  of  Supreme  Court  (costs)  Order  VI.  the  lower 
scale  of  costs  is  to  be  charged  in  all  actions  for  purposes  to 
which  any  of  the  forms  of  indorsement  of  claim  on  writs  of 
summons  in  Sections  II.,  IV.,  and  VII.,  or  other  similar  forms 
are  applicable  (except  as  thereafter  provided  in  actions  for 
special  injunctions). 

Bule  4.  If  the  plaintiff  sues  or  the  defendant  or  any  of  Bule  4. 
the  defendants  is  sued  in  a  representative  capacity,  the  ^*f'y  f°^°K  ^^ 

•■■  •  1  defending  m 

indorsement  shall  show,  in    manner  appearing  by  the  representatiye 
statement  in  Appendix  (A)  hereto.  Part  IL  Section  VIII.,  <»P*ci*y- 
or  by  any  other  statement  to  the  like  effect,  in  what 
capacity  the  plaintiff  or  defendant  sues  or  is  sued. 

Bule  5.  In  probate  actions  the  indorsement  shall  show  bhIa  5. 
whether  the  plaintiff  claims  as  creditor,  executor,  adminis-  ^oba,i9 
trator,  residuary  legatee,  legatee,  next  of  kin,  heir-at-law,  ^  *^°*' 
devisee,  or  in  any  and  what  other  character. 
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Rule  6.  In  all  actions  where  the  plaintiff  seeks  nierel3r 
to  recover  a  debt  or  liquidated  demand  in  money  payable 
by  the  defendant,  with  or  without  interest,  arising  upon  cl 
contract,  express  or  implied,  as,  for  instance,  on  a  bill  of 
exchange,  promissory  note,  cheque,  or  other  simple  con* 
tract  debt,  or  on  a  bond  or  contract  under  seal  for  pay- 
ment of  a  liquidated  amount  of  money,  or  on  a  statute 
where  the  sum  sought  to  be  recovered  is  a  fixed  sum  o€ 
money  or  in  the  nature  of  a  debt,  or  on  a  guaranty, 
whether  under  seal  or  not,  where  the  claim  against  the 
principal  is  in  respect  of  such  debt  or  liquidated  demand, 
bill,  cheque,  or  note,  or  on  a  trust,  the  writ  of  summons 
may  be  specially  indorsed  with  the  particulars  of  the 
amount  sought  to  be  recovered,  after  giving  credit  for  any 
payment  or  set-off. 

The  lower  scale  of  costs  apply  in  actions  where  the  writ 
is  specially  indorsed  under  rale  6.  See  note  on  rule  3  of 
this  order. 

See  Order  XIV.  as  to  leave  to  defend  where  the  writ  is 
specially  indorsed. 

When  a  writ  is  specially  indorsed  under  Order  111.  rule  6, 
if  the  defendant  makes  an  affidavit  under  Order  XIV.,  and 
goes  beyond  the  bare  statement  that  he  has  a  defence  on  the 
merits,  showing  what  the  grounds  of  his  defence  are,  and 
gives  reason  for  thinking  that  the  defence  is  substantial,  he 
ought  not  to  be  compelled  to  pay  money  into  Court  as  a  con- 
dition to  his  being  let  in  to  defend :  Bunnadet  v.  Me^quiUi^ 
1  Q.  B.  D.  416. 

The  power  given  by  Order  XIV.  rule  1,  to  a  Court  or  Judge, 
where  the  defendant  has  appeared  to  a  specially  indorsed 
writ  of  summons,  to  allow  the  plaintiff  to  sign  final  judgment, 
is  intended  to  be  exercised  where  it  is  shown  either  from  the 
acknowledgment  of  the  debt  by  the  defendant  or  from  other 
circumstances  that  the  defence  would  be  for  mere  purposes 
of  delay.  This  point  was  decided  in  a  case  where  in  an 
action  against  a  surety  on  a  specially  indorsed  writ,  it 
was  not  shown  that  the  debt  had  been  acknowledged  by  the 
principal  debtor,  or  that  particulars  had  been  furnished  to 
the  defendant,  or  that  he  had  admitted  his  (liability ;  and  it 
was  held  that  the  defendant  might  reasonably  call  on  the 
plaintiff  to  prove  his  claim,  and  should  be  allowed  to  defend 
without  paying  money  into  Court  or  giving  security  :  Lloyd's 
Banking  Co.  v.  Ogle,  1  Ex.  D.  262. 
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Bole  7.  Wheiever  the  plaiiitiff's  claim  is  for  a  debt  or     QtdnUL 
liquidated  demand  only,  the  indorsement,  besides  stating  B^  7. 
tbe  Bature  of  the  claim,  shall  state  the  amount  claimed  tr^l^^Jdl^^ 
fcr  debl^  or  in  respect  of  such  demand,  and  for  costs  demand  only, 
lespectiTely,  and  shall  further  state,  that  npon  payment  JowU^^th"" 
ihaeot  withio  four  days  after  serrice,  or  in  case  of  a  writ  amount 
BDt  for  service  within  the  jurisdiction  within  the  time  deb^awioMt^ 
allowed  for  appearance,  further  proceedings  will  be  stayed.  &c. 
Bath  statement  may  be  in  the  form  in  Appendix  (A) 
hereto.  Part  EL  Section  III.    The  defendant  may,  notwith- 
standing such  paymenty  have  the  costs  taxed,  and  if  more 
than  Gne-axth  shall  be  disallowed,  the  plaintiff's  solicitor 
shall  pay  the  coats  of  taxation. 

Rule  8.  In  all  cases  of  ordinary  account^  as,  for  instance,  Bnie  s. 
in  the  ease  of  a  partnership  or  executorship  or  ordinary  ^^^^^^  ^^^ 
trust  account,  where  the  plaintiff,  in  the  tirst  instance, 
desires  to  have  an  account  taken,  the  writ  of  summons 
shall  he  indorsed  with  a  claim  that  such  account  be  taken. 

ORDER  IV.  orteiv. 

IKDOBSEMENT  OF  ADDBESS. 

Bde  1.  The  solicitor  of  a  plaintiff  suing  by  a  solicitor  nnle  1. 

shall  indorse  upon  every  writ  of  siimmons  and  notice  in  Indorsement  of 

lieu  of  service  of  a  writ  of  summons  the  address  of  the  J*^  * °**  ^^' 

plaintiff,  and  also  his  own   name  or  firm  and  place  of  plaintiff  and 

business,  and  also,  if  his  place  of  business  shall  be  more  [f  three'mUes 

than  three  miles  fi-om  Temple  Bar,  another  proper  place,  to  fro«»  Temple 

be  called  his  address  for  service,  which  shall  not  be  more  nrme^and  ad- 

than  three  miles  from  Temple  Bar,  where  writs,  notices,  ^^®*'?  ^°^ 

service 

petiti<HkS,  orders,  summonses,  warrants,  and  other  docu- 
ments, proceedings^  and  written  communications  may  be 
left  for  him.  And  where  any  such  solicitor  is  only  agent 
of  another  solicitor,  he  shall  add  to  his  own  name  or  firm 
and  place  of  business  the  name  or  firm  and  place  of 
bosiiiesB  of  the  principal  solicitor. 
See  note  to  to  the  next  rule. 

Bole  2.  A  plaintiff  suing  in  person  shall  indorse  upon  Bnle  2. 
every  writ  of  summons  and  notice  in  lieu  of  service  of  Plaintiff  suing 
a  writ  of  summona  his  place  of  residence  and  occupation, 
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and  also,  if  hin  place  of  residence  shall  be  more  than  three 
miles  from  Temple  Bar,  another  proper  place,  to  be 
called  his  address  for  service,  which  shall  not  be  more  than 
three  miles  from  Temple  Bar,  where  writs,  notices,  petitions, 
orders,  summonses,  warrants,  and  other  documents,  pro- 
ceedings, and  written  communications  may  be  left  for  him. 

[The  above  ttvo  rules  are  to  apply  to  aU  eases  in 
which  the  writ  of  summons  is  issued  out  of  the  London 
office,  or  out  of  a  district  registry^  where  the  defendant 
has  the  option  of  entering  an  appearance  either  in  the 
district  registry  oir  the  London  office.] 

The  original  orders  contained  a  note  in  italics  as  above- 
But  now  by — 

Rule  2a.  Notwithstanding  anything  to  the  contrary 
contained  in  Order  IV.  of  The  Rules  of  the  Supreme 
Court,  rules  1  and  2  of  such  order  shall  only  apply 
where  the  writ  of  summons  is  issued  out  of  the  London 
office.    [Bvles  of  February  1876,  No.  2.] 

Bule  3  is  annulled;  see  rules  Feb.  1876,  No.  3  p.  614, 
(post). 

Bule  3a.  In  all  cases  where  a  writ  of  summons  is  issued 

* 

out  of  a  district  registry,  the  solicitor  shall  give  on 
the  writ  the  address  of  the  plaintiff,  and  his  own  name  or 
firm  and  his  place  of  business,  which  shall,  if  his  place  of 
business  be  within  the  district  of  the  registry,  be  an 
address  for  service,  and  if  such  place  be  not  within  the 
district,  he  shall  add  an  address  for  service  within  the 
district,  and,  where  the  defendant  does  not  reside  within 
the  district,  he  shall  add  a  further  address  for  service, 
which  shall  not  be  more  than  three  miles  from  Temple 
Bar;  and  where  the  solicitor  issuing  the  writ  is  only 
agent  of  another  solicitor,  he  shall  add  to  his  own  name 
or  firm  and  place  of  business  the  name  or  firm  and  place 
of  business  of  the  principal  solicitor.  Where  the  plaintiflT 
sues  in  person,  he  shall  give  on  the  writ  his  place  of  resi- 
dence and  occupation,  which  shall,  if  his  place  of  residence 
be  within  the  district,  be  an  address  for  service,  and  if 
such  place  be  not  within  the  district,  he  shall  add  an 
address  for  service  within  the  district,  and,  where  the 
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defendant  does  not  reside  within  the  district,  he  shall  add      Oidar  IV., 
a  farther  address  for  service,  which  shall  not  be  more        ^^^  ' 
than  three  miles  from  Temple  Bar.     {Rules  of  FAruarv 
1^6,  No.  3.]  ^ 

See  Rules  of   Supreme  Court  (costs),  Order  V.  nile  12  (p. 
.534),  as  to  indorsement  of  name  and  address  on  copy  affidavits. 


iMnY. 


OBDEK  V. 

ISSUE  OF   WMT8  OF  SUMMONS. 

1.  Place  of  Issue. 

Rule  1.  In  any  action  other  than  a  probate  action,  the  Bids  i. 
iJamtiff  wherever  resident  may  issue  a  writ  of  summons  ^^"^  "^  ^^ 
c«at  of  the  registry  of  any  district.  out  of  district 

See  case  on  next  rule. 

Bale  2.  In  all  cases  where  a  defendant  neither  resides  Bnia  2. 
B£*  carries  on   business   within  the   district  out  of  the  ^o«<»  L  to 
tepstry  whereof  a  writ  of  summons  is  issued,  there  shaU  Sc^d^^tf^ 
be  a  statement  on  the  fitce  of  the  writ  of  summons  that  **»*  ®^  district 
^*ikA  defendant  may  cause  an  appearance  to  be  entered  at  ^^^^' 
his  opdcm  either  at  the  district  registry  or  the  London 
'ij&ce,  or  a  statement  to  the  like  effect. 

A  writ  under  The  Bills  of  Exchange  Act,  1855  [18  &  19  Under  Billi  of 
V  jct  c.  67)  may  issue  out  of  a  district  registry,  and  in  that  ^***"8«  ^^t. 
caa,  notwithstanding  neither  party  resides  nor  carries  on 
IwiM^  within  the  district,  the  notice  may  require  the  de- 
fai^nt  to  apply  for  leave  to  appear  and  to  appear  in  the 
district  r^;iatry  without  suggesting  that  he  may  obtain  leave 
^  HV^^  f»  London.  Where,  however,  a  defendant  is  served 
with  a  writ  issued  out  of  a  district  registry  within  the  juris- 
diction of  which  he  neither  resides  nor  carries  on  business,  he 
may  (under  Order  XXXV.  rule  1)  obtain  an  order  of  the 
<-'oQrt  or  a  Judge  to  have  the  subsequent  proceedings  taken 
in  London  :  Oger  v.  Bradnum,  1  C.  P.  D.  334. 

Bale  3.   In  all   cases  where   a  defendant  resides  or  Bnis  s. 
carries  on  business   within   the   district,  and   a   writ  of  'f^***»^» 
wmmons  is   issued   out  of  the  district   registry,  there  ^^"^^ 
«hall  be  a  statement  on  the  face  of  the  writ  of  summons 
that  the  defendant  do  cause  an  appearance  to  be  entered 
at  the  district  registry,  or  to  the  like  effect. 
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2.  Option  to  choose  Division  in  certain  Cases. 


Bute  4.  Bule  4.  Subject  to  the  power  of  transfer,  every  person 

Option  to         by  whom  any  cause  or  matter  may  be  commenced  in  the 

gefectanydivi-  High  Court  of  Justico  which  would  havc  been  within  the 

sion  of  Coort    non-exclusive  cognizance  of  the  High  Court  of  Admiralty 

ta^oue. ^^'    if  the  said  Act  had  not  passed  shall  assign  such  cause  or 

matter  to  any  one  of  the  divisions  of  the  said  High  Court, 

including  the  Probate,  Divorce,  and  Admiralty  Division, 

as  he  may  think  fit,  by  marking  the  document  by  which 

the  same  is  commenced  with  the  name  of  the  division, 

and  giving  notice  thereof  to  the  proper  officer  of  the 

In  Chancery      Court,     If  80  marked  for    the  Chancery  Division  the 

Dirision,  caoae  game  shall  bo  assiffued  to  one  of  the  Judges  of  such 

to  be  marked  _      *^  ^ 

before  Judge,  divisiou  by  marking  the  same  with  the  name  of  such  of 
the  said  Judges  as  the  plaintiff  or  petitioner  (subject  to 
such  power  of  transfer)  may  think  fit 

See  rule  9  of  this  order  as  to  notice  to  officer. 
See  Oan/not  v.  Morgan^  1  Ch.  D.  1,  noted  on  seotion  35,  Act 
1873,  and  section  11,  Act  1875,  p.  78  {amuy 

3.  OeneraHy. 

Bnis  6..  Bule  5.  Writs  of  summons  shall  be  prepared  by  the 

Plaintiff  or  plaintiff  or  his  solicitor,  and  shall  be  written  or  printed, 
^pitfe' writf.    or  partly  written  and  partly  printed,  on  paper  of  the  same 

description  as  hereby  directed  in  the  case  of  proceedings 

directed  to  be  printed. 

Order  LYI.  rule  2,  relates  to  printing  and  paper. 

See  Bules  of  Supreme  Court  (oosts),  **  Special  Allowances 
and  General  Provisions,"  rule  1,  as  to  (inier  alia)  special  in- 
dorsements when  the  higher  scale  of  costs  is  appUoable^  t.  e.  in 
all  actions  for  special  injunctions  to  restrain  the  commisaion 
or  continuance  of  waste,  nuisanoesi  breaches  of  oovetiant^ 
injuries  to  property,  and  infringement  of  rights,  easements, 
patents,  and  copyrights,  and  other  similar  cases,  where  the 
procuring  such  injunction  is  the  principal  relief  sought  to  be 
obtained,  and  in  aJl  cases  other  than  those  to  which  Uie  lower 
scale  applies,  p.  338  (jpoti'). 

Bilk  6.  Bule  6.  Every  writ  of  summons  shall  be  sealed  by  the 

Sealing.  proper  officer,  and  shall  thereupon  be  deemed  to  be  issued. 
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Role  7.  The  plaintiff  or  hia  solicitor  shall,  on  presenting      (MtrY. 
acT  writ  of  summons  for  sealing,  leave  with  the  officer  a  Bole  7. 
«^y,  vritten  or  printed,  or   partly  written  and  partly  ^^j^ft^th 
pzjiled,  on  paper  of  the  description  aforesaid,  of  snch  officer, 
•ntand  ftll  the  indorsements  thereon,  and  snch  copy  shall 
le  sgoed  by  or  for  the  solicitor  leaving  the  same,  or  by 
tiie  pliintiff  himself  if  he  sues  in  person. 

Eole  &  The  ofBcer  receiving  such  copy  shall  file  the  Bvla  8. 
«iae,  and  an  entry  of  the  filing  thereof  shall  be  made  ^^^J^^^ 
3i  a  book  to  be  called  the  Cause  Book,  which  is  to  be  caoM  book. 
kf ['t  in  iiiB  manner  in  which  cause  books  have  heretofore 
l>^a  kept  by  the  clerks  of  records  and  writs  in  the 
CWt  of  Chancery,  and  the  action  shall  be  distingniahed 
I'T  Uie  date  of  the  year,  a  letter,  and  a  number,  in  the 
a&nner  in  which  causes  are  now  distinguished  in  snch 
Uiit  mentioned  caose  books. 

iai  «&«»  $udi  (McUim  shall  be  commenced  in  a  didriel 
rb^ctfry,  ti^  AcM  he  further  digUnguished  by  the  name  ofsueh 

Tt»  words  in  italics  were  added  by  Bules  of  June  1876, 

Bole  9.  Notice  to  the  proper  officer  of  the  assignment  Sola  a 
ti  in  action  to  any  division  of  the  Court  under  section  11  ^<>^<»  ^9^ 
'  -  T^  Sopteme  Court  of  Judicature  Act|  1875,  or  under  l^^  ^ 
r^iat  this  order,  shall  be  su£5ciently  given  by  leaving 
%nh  luBi  the  copy  of  the  writ  of  summons. 

4.  In  Particular  Actions. 

Bole  10.  The  issae  of  a  writ  of  summons  in  probate  ^"^  ^®- 
'ctioas  shall  be  preceded  by  the  filing  of  an  affidavit  made  ^^J!^ 
br  the  plaintiff  or  one  of  the  plaintiffs  in  verification  of  <™^  affidnTit 
the  ifidonem^Lt  on  the  writ 

Thtfm  paragraph  of  rule  11  looa  anmuUed  by  Bides  of  Decern-  Bala  11. 
^  1^5,  ^o.  3,  and  afresh  paragraph  tubstittUed for  ii.   This 
f^  fsisgrt^  was  in  its  turn  atmuUed  by  Bides  of  Fdnnary 
I^(k  JTa.  4,  and  the  foUowing  iubtiiiuted : — 

Hole  IL  In  admiralty  actions  in  rem  a  warrant  for  the  No  warrant  of 
•nest  of  property  according  to  the  form  A  in  the  appendix  ^^^^j^,^*' 
to  theaa  rales  may  be  issued  at  the  instance  either  of  the  m  rem  nntn 
finiaM  or  of  the  defendant  at  any  time  after  the  writ  of  •*^''**  ^^' 

h  2 
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summons  has  issued,  but  no  warrant  of  arrest  shall  be 
issued  until  an  affidavit  by  the  party  or  his  agent  has 
been  filed,  and  the  following  provisions  complied  with : — 

(a)  The  affidavit  shall  state  the  name  and  description 
of  the  party  on  whose  behalf  the  action  is  instituted,  the 
nature  of  the  claim,  the  name  and  nature  of  the  property 
to  be  arrested,  and  that  the  claim  has  not  been  satisfied. 

(h)  In  an  action  of  wages  the  affidavit  shall  state  the 
national  character  of  the  vessel  proceeded  against;  and  if 
against  a  foreign  vessel,  that  notice  of  the  institution  of 
the  action  has  been  given  to  the  consul  of  the  state  to 
which  the  vessel  belongs,  if  there  be  one  resident  in 
London  [a  copy  of  the  notice  ehaU  he  annexed  to  the 
affidavit], 

(e)  In  an  action  of  bottomry,  the  bottomry  bond  and  if 
in  a  foreign  language  also  a  notarial  translation  thereof, 
shall  be  produced  for  the  inspection  and  perusal  of  the 
registrar,  and  a  copy  of  the  bond,  or  of  the  translation 
thereof,  certified  to  be  correct,  shall  be  annexed  to  the 
affidavit* 

(d)  In  an  action  of  distribution  of  salvage  the  affidavit 
shall  state  the  amount  of  salvage  money  awarded  or 
agreed  to  be  accepted,  and  the  name,  address,  and  descrip- 
tion of  the  party  holding  the  same. 

(e)  The  Court  or  Judge  may  in  any  case,  if  he  think 
fit,  allow  the  writ  of  summons  to  issue  although  the 
affidavit  may  not  contain  aU  the  required  particulars.  In 
a  wages  cause  he  may  also  waive  the  service  of  the  notice, 
and  in  a  cause  of  bottomry  the  production  of  the  bond. 

Bule  12  was  annulled  by  the  Bules  of  December  1875, 
No.  4. 

ORDER  VI. 

OONCUBRENT  WBITS. 

Rule  1.  The  plaintiff  in  any  action  may,  at  the  time  of 
or  at  any  time  during  twelve  months  after  the  issuing  of  the 
original  writ  of  summons,  issue  one  or  more  concurrent  writ 
or  writs,  each  concurrent  writ  to  bear  teste  of  the  same 
day  as  the  original  writ,  and  to  be  marked  with  a  seal 
bearing  the  word  **  concurrent,'*  and  the  date  of  issuing 
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tiie  eoncaiTent  writ ;    and  such  seal  shall  be  impressed      Ord«r  Yi., 

upon  the  writ  by  the  proper  ofiScer:  provided  always  

thMt  sodi  concurrent  writ  or  writs  shall  only  be  in  force  How  long  in 
for  the  period  during  which  the  original  writ  in  such  ^^^^ 
ftctno  shall  be  in  force. 

Bak  2.  A  writ  for  service  within  the  jurisdiction  may  Bole  2. 
be  isnied  and  marked  as  a  concurrent  writ  with  one  for  SerWce  within 

...  and  without 

serfice,  or  whereof  notice  in  lieu  of  service  is  to  be  given,  juriBdiction. 
f^  of  the  jurisdiction  ;  and  a  writ  for  service,  or  whereof 
notice  in  lien  of  service  is  to  be  given  out  of  the  jurisdic- 
tion may  be  issned  and  marked  as  a  concurrent  writ  with 
ooe  Ibr  service  within  the  jurisdiction. 

Where  one  of  the  defendants  in  a  probate  action  was  a  In  probate 
fc^cign  subject  residing  out  of  the  jurisdiction,  the  Court  "**®''- 
ordered  that  he  sbonld  receive  notice  in  lieu  of  a  writ  of 
HaniDcaB,  marked   as   a  concurrent  writ  tmder  Order  YI. 
nik  2:  Beddmgtau  v.  BeddingUm,  24  W.  B.  348 ;  34  L.  T. 
f  :S.  S.)  366. 

OBDERVII.  ^^ 

TO5CL06UBE   BY   SOLICITOBS  AND  PLAINTIFFS. 

Bule  1.  Every  solicitor  whose  name  shall  be  indorsed  on  Bute  i. 
anv  writ  of  sommons  shall,  on  demand  in  writing:  made  bv  P**^'^"*"®  ^^ 

•  ^  *     b€  made  by 

ur  on  behalf  of  any  defendant  who  has  been  served  there-  solicitors 

with  or  has  appeared  thereto,  declare  forthwith  whether  J^^^^^^ 

n»*h  writ  has  been  issued  by  him  or  with  his  authority  or  writ,  whether 

pririty ;  and  if  such  solicitor  shall  declare  that  the  writ  J^^™  h 

was  not  issued  by  him  or  with  his  authority  or  privity,  all  anthonty,  &€. 

proceedings  upon  the  same  shall  be  stayed,  and  no  further  g^y^of "  ^ 

proceedings  shall  be  taken  thereupon  without  leave  of  the  proceedings. 
Court  or  a  Judge. 

Rule  2.  When  a  writ  is  sued  out  by  partners  in  the  '^^'^  *• 

TV!      1  fi 

name  of  their  firm,  the  plaintiffs  or  their  solicitors  shall,  on  namcT^c  of 
demand  in  writing  by  or  on  behalf  of  any  defendant,  declare  i>artners  of 
f<^thiiith  the  names  and  places  of  residence  of  all  the  per-  £j^mfo/w 
80US  constituting  the  firm.    And  if  the  plaintiffs  or  their 
]»oUcitor  shall  fail  to  comply  with  such  demand,  all  pro-  Or  stay  of 
c««diiig8  in  the  action  may,  upon  an  application  for  that  ^^^    *°^*' 
purpose,  be  stayed   upon  such  terms  as  the  Court  or 
a  Judge   may   direct.     And  when    the    names   of   the 
paitneis  are  so  declared,  the  action  shall  proceed  in  the 
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same  manner  and  the  same  consequences  in  all  respects 
shall  follow,  as  if  they  had  been  named  as  plaintiffs  in  the 
writ  But  all  proceedings  shall,  nevertheless,  continue  in 
the  name  of  the  firm. 

The  Court  will  not  make  an  order  upon  a  solicitor  com- 
pelling him  to  disclose  the  address  of  his  client  (a  defendant) 
who  has  absconded,  and  whom  plainti£f  seeks  to  serve  with  a 
subpama  duces  tecum  to  compel  his  appearanoe  at  the  hearing 
with  documents  material  to  the  plaintiff's  ease:  Heaih  t. 
Crealock,  L.  B.  15  Eq.  257. 


Order  Vm. 


Bala  1. 

No  original 
writ  to  be  in 
force  for  more 
than  tweWe 
months,  but 
writs  may  be 
renewed. 


Where 
origijial  lost. 


ORDER  VIII. 

RENEWAL  OP  WMT. 

Rule  1.  No  original  writ  of  summons  shall  be  in  force 
for  more  than  twelve  months  &om  the  day  of  the  date 
thereof,  including  the  day  of  such  date;  but  if  any 
defendant  therein  named  shall  not  haye  been  served  there- 
with, the  plaintiff  may,  before  the  expiration  of  the  twelve 
months,  apply  to  a  Judge,  or  the  district  registrar,  for 
leave  to  renew  the  writ;  and  the  Judge  or  registrar,  if 
satisfied  that  reasonable  efforts  have  been  made  to  serve 
such  defendant,  or  for  other  good  reason,  may  order  that  the 
original  or  concurrent  writ  of  summons  be  renewed  for  six 
months  from  the  date  of  such  renewal,  and  so  from  time  to 
time  during  the  currency  of  the  renewed  writ.  And  the 
writ  shall  in  such  case  be  renewed  by  being  marked  with 
a  seal  bearing  the  date  of  the  day,  month,  and  year  of 
such  renewal ;  such  seal  to  be  provided  and  kept  for  that 
purpose  at  the  proper  office,  and  to  be  impressed  upon 
the  writ  by  the  proper  officer,  upon  delivery  to  him  by 
the  plaintiff  or  his  solicitor  of  a  memorandum  in  form 
No.  5  in  Appendix  (A),  Part  I.,  and  a  writ  of  summons  so 
renewed  shall  remain  in  force  and  be  available  to  prevent 
the  operation  of  any  statute  whereby  the  time  for  the 
commencement  of  the  action  may  be  limited,  and  for 
all  other  purposes,  from  the  date  of  the  issuing  of  the 
original  writ  of  summons. 

Where  an  original  writ  of  summons  has  been  lost,  the 
Court  has  no  power  to  allow  a  renewal  of  it  under  The 
Common  Law  Procedure  Act,  1852  [15  &  16  Yict.  c.  76],  sec- 
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tioB  1 1,  bj-  orderiiig  a  verified  copy  to  be  sealed :  Daoiea  v.  ^idar  vm. 

^vioadl,  1  Q.  B.  D.  250.  

Bole  2.  The  production  of  a  writ  of  summons  purport*  Xnla  t. 


to  be  marked  with  the  seal  of  the  Court,  showing:  the  Evidence  of 
ttme  to  have  been  renewed  in  manner  aforesaid,  shall  be 


eiidence  of  its  haying  been  so  renewed,  and  of 
the  Gommeooement  of  the  action  as  of  the  first  date  of 
Mch  r^iewed  writ  for  all  purposes. 

OBDEB  IX.  OzdflrDL 

SERVICE  OF  WBIT  OF  SUMMONS. 

1.  Mode  of  Service, 

Bole  1.  No  senrice  of  writ  shall  be  required  when  the  Bala  1. 
defendant,  by  his  solicitor,  agrees  to  accept  service,  and  ^Vj^^J^}^ 
enters  an  appearance. 

Bole  2.  When  service  is  required  the  writ  shall,  where-  Bvie  8. 
ever  it  is  practicable,  be  served  in  the  manner  in  which  Senrice 
peisooal  service  is  now  made,  bat  if  it  be  made  to  appear  substituted. 
to  the  Coort  or  to  a  Judge  that  the  plaintiff  is  from  any 
WHe  unable  to  effect  prompt  personal  service,  the  Court 
or  Judge  may  make  such  order  for  substituted  or  other 
service,  or  for  the  substitution  of  notice  for  service^  as 
mav  seem  just. 

Where  plaintiff  had  attempted  to  serve  defendant  both  at  when  ordered. 
Us  place  of  business  and  at  his  place  of  residence,  but  had 
£uled,  and  an  aflidavit  was  filed  showing  what  had  been  done, 
I  copy  of  the  writ  was  directed  to  be  left  both  at  the  place  of 
In^oem  and  at  the  residence,  and  also  a  copy  to  be  sent  by 
post  addressed  to  the  defendant  at  both  places:  Capes  v. 
Bnwer,  W.  N.  1875,  p.  193. 

The  leave  of  the  Court  must  first  be  obt^ned  for  the  issue  District 
vi  the  writ  out  of  the  district  registry  when  it  is  proposed  ^g"*""/- 
to  gire  notice  of  it  out  of  the  jurisdiction :  Meek  v.  Michaehen, 

W.X.  1876,  p.  111. 

The  provision  for  substitution  of  notice  for  service  in  the  Abaoonding 
latter  part  of  rule  2  of  Order  IX.  does  not  apply  to  an  ordi-  d«f«ndant. 
nary  case  of  an  absconding  defendant  within  the  jurisdiction. 
In  soch  a  case  service  of  the  writ  was  ordered  to  be  effected 
hy  leaving  a  copy  of  it  at  the  lodgings  last  occupied  by  the 
defendant  and  at  the  place  where  his  business  was  being 
on,  and  advertisements  were  directed  to  be  inserted 
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Ordor  DL| 
Baled. 


Service  on 
tenants. 


Time  for 
appearance. 


Bills  of 
Exchange  Act. 


Husband  and 
wife. 


Service  by 
notice. 


Indorsement 
of  substituted 
service  not 
required. 


Service  on 

Colonial 

Government. 


Consolidated 
Order  as  to 
service. 


in  the  London  Qaaette  and  the  Times^  but  the  Court  declined 
to  make  any  special  order  varying  the  ordinary  eight  days' 
time  usually  fixed  by  the  writ  for  the  appearance  of  the 
defendant :  Cook  v.  Bey,  2  Ch.  D.  218. 

Service  of  the  writ  in  an  action  to  recover  possession  of 
leasehold  houses  against  an  absconding  defendant,  who  had 
given  the  tenants  notice  to  pay  their  rents  to  him,  was 
directed  to  be  effected  by  leaving  a  copy  of  the  writ  at  eacli 
of  the  houses  and  by  advertising  in  the  London  QwteUe  and 
the  Time$, 

In  such  a  case  the  ordinary  eight  days'  time  will  run  from 
service  of  the  copy  of  the  writ  and  issue  of  the  advertise- 
ments: Crane  v.  JuUion,  2  Ch.  D.  220,  where  the  form  of 
order  is  given. 

The  provisions  for  substituted  service  in  the  above  rales 
are  not  applicable  to  actions  under  Bills  of  Exchange  Act : 
Pollock  V.  CampbeU,  1  Ex.  D.  60,  noted  on  Order  11.  rule  6. 

Where  husband  and  wife  were  both  defendants  to  an  action, 
and  the  husband  could  not  be  found,  the  Court  ordered  substi- 
tuted service  on  the  husband  by  advertisement :  WhUley  -v. 
Honeywell,  24  W.  B.  851. 

Where  a  plaintiff  is  unable  to  effect  personal  service  of  the 
writ  of  summons,  notice  may  be  substituted  for  service  under 
the  above  order  by  leaving  a  notice  at  the  defendant's  only 
known  place  of  residence  and  inserting  advertisements  in  the 
London  Chuette  and  two  other  local  papers :  Bafael  v.  Ongley^ 
34  L.  T.  (N.  S.)  124. 

Service  of  a  writ  of  summons  on  a  defendant  was  by  virtue 
of  an  order  obtained  under  Order  IX.  rule  2  effected  by  sub- 
stituting service  on  a  solicitor  and  by  posting  notice  of  tho 
writ,  to  his  last  known  address  in  this  country.  The  de- 
fendant did  not  appear.  Held  by  the  Court  of  Appeal  that 
indorsement  ^upon  the  writ  of  the  date  of  service  under 
Order  IX.  hile  13  was  not  necessary  to  enable  the  plaintiff 
to  proceed  by  default  of  appearance :  Dynwnd  v.  Oroftj  24  W. 
E.  842,  3  Ch.  D.  612. 

Where  effectual  personal  service  of  a  writ  could  not  be 
made  on  the  persons  named  as  defendants,  the  Court  would 
not  order  substituted  service  to  be  made. 

A  colonial  government  is  not  a  corporation  and  cannot  bo 
effectually  served  with  a  writ  of  summons:  Sloman  v.  The 
Oovemor  and  Oovemment  of  New  Zealand,  1  C.  F.  D.  663. 

Order  X.  rule  1  of  the  Consolidated  Orders  provided  that 
service  of  a  copy  of  a  bill  should  be  effected  by  serving 
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ndb  copy  peraonallj,  or  by  leaving  the  aame  with  a  servant      Older  I3L, 
of  tkt  defendant  or  some  member  of  his  family  at  his  dwelling- 
lioase  or  wnal  place  of  abode,  unless  the  Goart  should  direct 
sofDe  other  mode  of  service. 

The  member  of  the   family,  on  whom  service  ia  effected  Serriceon 
most  be  an  inmate  of  the  house,  Edgaon  v.  Edgaon,  3  De  G.  A  £^i«  '  ^ 
S.  929.    See,  as  to  service  on  railway  companies,  8  Vict.  c.  20, 
a.  138,  and  on  oompanies  incorporated  onder  the  Companies 
ids,  18«2  and  1867,  25  &  26  Vict.  c.  89,  ss.  62  and  63. 

Order  X.  mle  2  of  the  Consolidated  Orders  provided  that  ConsolkUtod 
the  Coort  might  direct  sabstitnted  service  of  a  copy  of  a  bill  ^^-\  ^^ 
to  be  served  under  The  Improvement  of  Jurisdiction  in  Equity  serrice. 
Act,  1852  [lb  &  16  Yict.  c.  86],  in  cases  in  which,  according 
to  the  practice  of  the  Conrt  existing  at  the  time  uf  the  passing 
uC  that  statute,  substituted  service  of  a  subpoena  to  appear  to 
sad  answer  a  bill  might  have  been  directed.    For  form  of 
Older  for  snbatituted  service,  see  Seton,  '^  Orders  as  to  Service 
of  Bills  and  Proceedings.'* 

The  application  was  by  motion :  Ex  parie  Hunter^  6  Sim. 
&;  Damfcrd  v.  Ckuneron,  8  Ha.  329  ;    Walrond  v.  Parker,  1 
Gi£  315 ;  see  also  Chriffiths  v.  Cowper,  2  6iff.  230,  where  upon  On  solicitor. 
Botice  an  order  directed  substituted  service  of  a  decree  on  the 
soliator  of  the  defendant  on  the  record,  who  was  permanently 
residait  abroad.     Substituted  service  has  been  ordered  on  a 
who  had  acted  for  certain  defendants  in  transactions 
with    the  subject-matter  of   the    suit  [Hope  v. 
rte,  L.  B.  1  Eq.  126],  even  though  he  objected  to  accept 
it  [Gmermar9  of  Grey  Coat  Hospital,  &c.,  4  Jur.  (N.  S. )  449].   But 
a  solicitor  in  a  former  suit  is  not  the  client's  agent  for  the 
pvrpaae  of  substituted  service  in  a  fresh  suit,  although  it  may 
relate  to  the  same  subject-matter  [Hurst  v.  Hurst,  1  De  G.  & 
iSia.  694],  nor  in  a  cross  suit  [  Waterton  v.  Croft,  5  Sim.  502]. 
In  a  partnership   suit   substituted    service    upon    partners  On  partnera. 
rMdent  out  of  the  jurisdiction  has  been  directed  on  any  of 
tiks   partners    living  within   the  jurisdiction   and    having 
themselves  entered  appearance:  Leese  v.  Martin,  L.    B.  13 
Eq.77. 

The  cases  upon  substituted  service  are  very  numerous,  but  General  rule. 
it  may  be  stated,  as  a  general  rale,  that  substituted  service 
was  osdeied  when  it  was  shown  to  the  satisfaction  of  the  Court 
tbat  reasonable  diligence  had  been  used  to  effect  service  upon 
the  defendant  or  other  party  to  be  served,  and  unsuccessfully, 
or  tliat  he  was  out  of  the  jurisdiction,  and  that  the  peruon  on 
wicfli  suhsUtnied  service  was  to  be  ordered  was  his  steward. 
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Solo  8. 

Service  on 
husUaDd  and 
wife. 


Sole  4. 

Service  on 
infant. 


Order  EC.,     agent,  or  partner,  or  acted  as  his  solicitor  in  relation  to  th^ 

_  „  _ subject-matter  of  the  suit  or  in  connection  therewith,  and 

that  there  was  reasonable  ground  to  believe  that  th^ 
service  would  come  to  the  knowledge  of  the  defendant  or  othes.* 
party  sought  to  be  served. 

2.  On  Particular  Defendants. 

Bule  3.  When  husband  and  wife  are  both  defendants  to 
the  action,  service  on  the  husband  shall  be  deemed  good 
service  on  the  wife,  bnt  the  Court  or  a  Judge  may  order* 
that  the  wife  shall  be  served  with  or  without  service  on  the 
husband. 

See  WhiOey  v.  Honeywell,  24  W.  B.  851,  noted  on  the  last 
preceding  rule  (p.  152). 

Bule  4.  When  an  infant  is  a  defendant  to  the  action, 
service  on  his  or  her  father  or  guardian,  or  if  none,  then 
upon  the  person  with  whom  the  infant  resides  or  under 
whose  care  he  or  she  is,  shall,  unless  the  Court  or  Judge 
otherwise  orders,  be  deemed  good  service  on  the  infant : 
provided  that  the  Court  or  Judge  may  order  that  service 
made  or  to  be  made  on  the  infant  shall  be  deemed  good 
service. 

Bule  5.  When  a  lunatic  or  person  of  unsound  mind  not 
so  found  by  inquisition  is  a  defendant  to  the  action,  service 
on  the  committee  of  the  lunatic,  or  on  the  person  with 
whom  the  person  of  unsound  mind  resides  or  under  whose 
care  he  or  she  is,  shall,  unless  the  Court  or  Judge  other* 
wise  orders,  be  deemed  good  service  on  such  defendant. 

3.  On  Partners  and  other  Bodies, 

Bule  6.  Where  partners  are  sued  in  the  name  of  their 
firm,  the  writ  shall  be  served  either  upon  any  one  or  more  of 
the  partners  or  at  the  principal  place  within  the  jurisdic- 
tion of  the  business  of  the  partnership  upon  any  person 
having  at  the  time  of  service  the  control  or  management 
of  the  partnership  business  there ;  and,  subject  to  the 
rules  hereinafter  contained,  such  service  shall  be  deemed 
good  service  upon  the  firm. 

The  provisions  of  this  rule  are  not  available  in  actions 
Exchange  Act.    ^^^^^  ^^^  ^jj^^  ^^  Exchange  Act :  Pollock  v.  CampbeU,  1  Ex. 

D.  50,  noted  on  Order  II.  rule  6  (p.  140). 


BvleS. 

SerTice  on 
lunatic  or 
person  of 
unsound  mind. 


BnloO. 

Service  on 
IMirtners. 


Bills  of 
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Bole  6«,  Where   one  person,  canying  on  business  in      (Mmix. 
ibe  name  of  a  firm  apparently  consisting  of  more  than  Snie  6a. 
<me  person,  shall  be  sued  in  the  firm's  name,  the  writ  t^^l^Zr^ 

*  '  ^      ^  '  ^        person  carry- 

maj  be  served  at  the  principal  place  within  the  jurisdic-  ing  on  butinM* 
tioB  of  the  business  so  carried  on  upon  any  person  haying  "  *  ™^ 
at  the  time  of  service  the  control  or  management  of  the 
bwnefls  there,  and,  subject  to  any  of  the  rules  of  the 
Sapreme  Conzt^  sach  service  shall  be  deemed  good  service 
on  the  person  so  saed.     [Bules  of  June  1876,  No.  4.] 
EnleT.  Whenever,  by  any  statute,  provision  is  made  for  Bnl«  7. 

of  any  writ  of  summons,  bill,  petition,  or  other  ^'^!?J  **^^'" 
upon  any  corporation,  or  upon  any  hundred,  or  the 
inhabitants  of  any  place,  or  any  society  or  feUowship, 
or  any  body  or  number  of  persons,  whedier  corporate  or 
odif^wiae,  every  writ  of  summons  may  be  served  in  the 
■ttaner  so  proirided. 

4.  In  Particular  Actions. 

Bole  8.  Service  of  a  writ  of  summons  in  an  action  to  E11I0  8. 

recover  land  may,  in  case  of  vacant  possession,  when  it  Service  of  writ 

cannot  otherwise  be  effected,  be  made  by  posting  a  copy  recoveryof*' 

of  the  writ  upon  the  door  of  the  dwelling-house  or  other  ^^^^- 
eonspicoous  part  of  the  property. 

Bales  9  and  10  were  annulled  by  Bules  of  December  1875, 
JTm.  5  and  6,  and  the  following  subatituied : — 

Rule  9.  In  admiralty  actions  in  rem  the  warrant  of  BidoS. 
anest  shall  be  served  by  the  marshal  or  his  substitutes,  Warrant  of 

arrest  m 

whether  the  property  to  be  arrested  be  situate  within  the  admiralty 
port  of  London  or  elsewhere  within  the  jurisdiction  of  the  actions  m  rem, 
CkMift,  and  the  solicitor  issuing  the  warrant  shall,  within 
six  days  £rom  the  service  thereof,  file  the  same  in  the 
T^istry. 

Bole  10.  In   admiralty  actions  in  rem  service   of  a  Bvieio. 
viit  of  summons  against  ship,  freight,  or  cargo  on  board  Writ  of 
is  to  be  effected  by  nailing  or  affixing  the  original  writ  for  ZmZny'' 
a  short  time  on  the  mainmast  or  on  the  single  mast  of  actions  m  rem, 
the  veasel,  and,  on  taking  off  the  process,  leaving  a  true 
copy  of  it  nailed  or  fixed  in  its  place. 

Bole  11.  If  the  cargo  has  been  landed  or  trans-shipped,  Sui^  ii* 
service  of  the  writ  of  summons  to  arrest  the  cargo  and  j^^^^^ 
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freight  shall  be  effected  by  plaeiug  the  writ  for  a  short 
time  on  the  cargo,  and  on  taking  off  the  process  by  leaving 
a  true  copy  upon  it. 

Rule  12.  If  the  cargo  be  in  the  custody  of  a  person 
who  will  not  permit  access  to  it,  service  of  the  writ  may 
be  made  upon  the  custodian. 

Oenerally. 

Rule  13.  The  person  serving  a  writ  of  summons  shall, 
within  three  days  at  most  after  such  service,  indorse  on  the 
writ  the  day  of  the  month  and  week  of  the  service  thereof, 
otherwise  the  plaintiff  shall  not  be  at  liberty,  in  case  of 
non-appearance,  to  proceed  by  defeiult ;  and  every  affidaTit 
of  service  of  such  writ  shall  mention  the  day  on  which 
such  indorsement  was  made* 

Indorsement  is  not  necessary  in  case  of  substituted  service 
under  Order  IX.  rule  2.  See  Dytnond  v.  Croft^  3  Ch.  D. 
512,  24  W.  R.  842,  noted  on  Order  IX.  rule  2  (p.  162). 


Order  X. 


Substituted 
service. 


ORDER  X. 


SUBSTITUTED  SERVICE. 


Every  application  to  the  Court  or  a  Judge,  under 
Order  IX.  rule  2,  for  an  order  for  substituted  or  other 
service,  or  for  the  substitution  of  notice  for  service,  shall 
be  supported  by  an  affidavit  setting  forth  the  grounds 
upon  whi(*h  the  application  is  made. 

See  Order  XI.  rule  1  (a),  which  requires  the  affidavit  to 
state  the  particulars  for  enabling  the  Judge  to  exercise  his 
discretion  as  mentioned  in  such  rule  and  all  such  other  parti- 
culars (if  any)  as  he  may  require  to  be  shown. 


Older  XL 


Bole  1. 


ORDER  XI. 

SERVICE  OUT   OF  THE  JUEISDIOTION. 

Rule  1.  Service  out  of  the  jurisdiction  of  a  writ  of  sum- 
Service  out  of   mons  or  uotico  of  a  writ  of  summons  may  be  allowed  by 

lunsdiction  by  ^iii  «% 

leave  of  Jadge  the  Gourt  or  a  Judge  whenever  the  whole  or  any  part  of  the 
particular     gubjoct-matter  of  the  action  is  land  or  stock,  or  other  pro- 
perty situate  within  the  jurisdiction,  or  any  act,  deed,  will, 
or  thing  affecting  such  land,  stock,  or  property,  and  when- 


in 
oases. 
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ever  the  contract  which  is  sought  to  be  enforced  or  re-      <Wer  XI., 
scindedy  dissolyed,  annulled,  or  otherwise  affected  in  any 


such  action,  or  for  the  breach  whereof  damages  or  other 

relief  are  or  is  demanded  in  such  action,  was  made  or 

entered  into  within  the  jurisdiction,  and  whenever  there  Service  out  of 

has  been  a  breach  within  the  jurisdiction  of  any  contract  J^"*^*^^*®*** 

wherever  made,  and  whenever  any  act  or  thing  sought  to 

be  restrained  or  removed,  or  for  which  damages  are  sought 

to  be  recovered,  was  or  is  to  be  done  or  is  situate  within 

the  jurisdiction. 

See  Wetiman  v.  AkHebcl(iget  Ehmans  Mekaniska  Sniekarefabrik, 
1  Ex.  D.  237 ;  ScoU  v.  The  Boycd  Wax  Candle  Co.,  1  Q.  B.  D. 
404;  Be  SnUih,  1  P.  D.  300 ;  PresUm  v.  LamorU,  1  Ex.  D.  361, 
noted  on  Order  II.  rule  4  (p.  136). 

Plaintiff,  who  resided  in  London,  brought  an  action  for 
breach  of  contract  against  defendant,  who  lived  in  Ireland. 
The  contract  was  made  and  broken  in  England. 

Held  that  an  order  could  be  properly  made  imder  Order  XI. 
rule  1,  allowing  service  of  the  writ  of  summons  in  Ireland : 
Oreen  v.  Broundng,  34  L.  T.  (N.  S.)  760. 

Order  XI.  rules  1  and  4  apply  to  the  service  of  notices  on  Notices  on 
third  persons  under  Order  XVI.  rules  17,  18 :  Swarma  Ship-  ^^^  pewon*. 
pimg  Co.  v.  Duncan,  Fox  &  Co.,  1  Q.  B.  D.  644. 

Rule  la.  Whenever  any  action  is  brought  in  respect  Bnlela. 
of  any  contract  which  is    sought  to  be  enforced  or  re-  R^ie*/®** 
scinded,  dissolved,  annulled,  or  otherwise  affected,  in  any  discretion  by 
such  action,  or  for  the  breach  whereof  damages  or  other  ^^^i^* 
relief  are  or  is  demanded  in  such  action,  when   such 
contract  was  made  or  entered  into  within  the  jurisdiction, 
or  whenever  there  has  been  a  breach  within  the  juris- 
diction of  any  contract  wherever  made,  the  Judge,  in 
exercising  his  discretion  as  to  granting  leave  to  serve 
such  writ  or  notice  on  a  defendant  out  of  the  jurisdiction, 
shall  have  regard  to  the  amount  or  value  of  the  property 
in  dispute  or  sought  to  be  recovered,  and  to  the  existence 
in  the  place  of  residence  of  the  defendant,  if  resident  in 
Scotland  or  Ireland,  of  a  local  Court  of  limited  jurisdic- 
tion having  jurisdiction  in  the  matter  in  question,  and  to 
the  comparative  cost  and  convenience  of  proceeding  in 
England  or  in  the  place  of  such  defendant's  residence, 
and  in  all  the  above-mentioned  cases  no  such  leave  is  to 
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Order  XI^ 
Bole  la. 


Affidavit  of 
particulars. 


Service  out  of 
the  juris- 
diction. 

2  &  3  Wm.  IV. 
c.  33. 

4  &  5  Wm.  IV. 
c.  82. 


Substituted 
service  on 
agent. 


On  respondents 
to  petition. 


be  granted  without  an  affidavit  stating  the  particulars 
necessary  for  enabling  the  Judge  to  exercise  his  discretion 
in  manner  aforesaid,  and  all  such  other  particulars  (if 
any)  as  he  may  require  to  be  shown  [Bules  of  Jwne  1876, 
No.  5.] 

By  the  2  &  3  Wm.  IV.  e.  33  the  Court  of  Chancery,  in  suits 
concerning  lands  in  England  or  Wales,  was  empowered  to 
direct  process  to  be  served  in  other  parts  of  the  United 
Kingdom ;  and  by  the  4  &  5  Wm.  IV.  c.  82  the  provisions  of 
that  Act  were  extended  to  suits  concerning  any  charge,  lien, 
judgment,  or  incumbrance  on  lands  in  England  or  Wales,  or 
concerning  any  money  vested  in  any  Government  or  other 
public  stock  or  public  shares  in  public  companies  or  con- 
cerns, or  the  dividends  or  produce  thereof. 

But  under  the  powers  of  the  3  &  4  Tict.  o.  94  and  4  &  5 
Vict.  c.  52,  General  Orders  were  made  in  May  1845,  the  38rd 
of  which  provided  that  "  where  a  defendant  m  cmy  mtii  is  out  of 
the  jurisdiction,"  service  might  be  effected.  The  7th  mle  of 
the  10th  of  the  Consolidated  Orders  is  the  exact  counterpart 
of  the  33rd  order  of  May  1845,  with  a  few  slight  variations 
necessary  to  adapt  it  to  the  altered  practice  of  the  Court 
introduced  by  the  15  &  16  Vict.  o.  86.  The  order  of  May 
1845,  having  the  force  of  a  parliamentary  enactment,  had 
established  the  right  to  serve  a  subpcena  upon  defendants  who 
were  out  of  the  jurisdiction  of  the  Court  in  any  suit  [per 
Lord  Chelmsford] :  Drummond  v.  Drummondy  L.  E.  2  Gh.  32, 
overruling  Cockney  v.  Anderson^  31  Beav.  452,  aad  1  D.G.  J.<fe  S. 
365.  (The  3  &  4  and  4<fe  5  V.  were  repealed  by  37  &  38  V.  c.  96). 

In  Hart  v.  Hermg^  a  contract  was  entered  into  abroad  by  a 
foreigner  for  sale  of  a  ship  to  a  domiciled  Englishman.  On 
the  ship  coming  within  the  jurisdiction,  a  bill  was  filed  by 
the  purchaser  for  specific  performance  of  the  contract.  An 
order  was  made  by  Vice-Chancellor  Malins  for  substituted 
service  on  the  master  of  the  ship,  and  on  appeal,  the  Lords 
Justices  held  that  such  substituted  service  was  effectual  and 
proper :  L.  B.  8  Ch.  860.  See  also  Photpho-Guano  v.  OuUdj 
L.  E.  17  Eq.  432. 

In  re  BonellVa  Electric  Telegi'aph  Co,  Cook* 9  Claim,  where 
a  respondent  to  a  petition  was  out  of  the  jurisdiction,  Vice- 
Chancellor  Bacon  made  an  order  for  substituted  service, 
and  also  gave  leave  to  serve  the  respondent  abroad :  L.  E, 
18  Eq.  655. 

In  re  Haney's   Trusta,  the  Lords  Justices   hdd  that  the 
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Court  htd  jurisdiction  to  order  service  of  a  petition,  under  the      OtimXL 
Trutee  Belief  Act,  on  a  party  out  of  the  jurisdiction :  L.  B, 
10  Ch.  275. 

Bale  2.  In  probate  actions  service  of  a  writ  of  summons  Bole  2. 
or  notice  of  a  writ  of  summons  may  by  leave  of  the  Court  P"^*« 

'  ,  j^  actions. 

cr  Judge  be  allowed  out  of  the  jurisdiction. 

See  BeddimgUm  v.  Beddington,  24  W.  B.  848,  84  L.  T. 
(!?.  S.)  366,  noted  on  Order  VL  rule  2  (p.  149). 

Bole  3.  Every  application  for  an  order  for  leave  to  serve  Bole  8. 
such  writ  or  notice  on  a  defendant  out  of  the  jurisdiction  AppiicaUon  for 
iall  be  snpported  by  evidence,  by  affidavit,  or  otherwise, 
sbowing  in  what  place  or  country  such  defendant  is  or  pro- 
bably may  be  found,  and  whether  such  defendant  is  a 
Bcitifih  subject  or  not,  and  the  grounds  upon  which  the 
tpfilication  is  made. 

See  W^imam  v.  AkUebohgei  Ekmans  Mekawaka  Snickare- 
fikA,  1  Ex.  D.  237 ;  PreaUm  v.  Lomonl,  1  Ex.  D.  361,  noted 
CA  Older  IL  nde  4  (p.  136). 

Bole  4.  Any  order  giving  leave  to  effect  such  service  or  Bole  4. 
gire  such  notice  shall  limit  a  time  after  such  service  ^*'^^*™' 
or  aolioe  within   which  such  defendant   is  to  enter  an 
afyanince,  snch  time  to  depend  on  the  place  or  country 
wkefe  or  within  which  the  writ  is  to  be  served  or  the 


given* 

Bee  BmanBea  Shipping  Co.  v.  Duncan^  1  Q.  B.  D.  644,  noted 
OB  Order  XL  role  1. 

Bule  5.  Notice  in  lieu  of  service  shall  be  given  in  the  Bnie  5. 
manner  in  which  writs  of  summons  are  served.  Notice  in  lieu 

of  MTTlCe. 

The  time  usually  allowed  for  entering  appearances  by 
parties  out  of  the  jurisdiction  have  in  the  Court  of  Chancery 
been  es  follows : — 

Sootlsid,  IneUnd,  Isle  of  Man,  and  Channel  Islands  10  days.  Time  for 


FfMM,  Holland,  and  Belgium 14    „ 

Sptin,  PortugaJ,  Denmark,  German  States,  Prussia,  and  \  qi 

SviUerland /  ^*     " 

Aastriaa  Empire,  Haderia,  Italy,  Malta,  Norway  and  \    a        l. 

Sweden  •• 

iBHia  IB    Europe,  Tnrkcy  in    Europe,    Greece,  and 

loKiaB  Islaads 
Tvkej  in  Asia  and  Brazils        ..  ..  ..  3  months. 

Frsm,  India,  and  States  on  the  Pacific  ..  ^      »> 

Indian  Archipelago  and  Australasia,  and  Westem\    ^ 

Pacific         ]    ^      " 


appearance. 


6     „ 
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North  Amerioaf  British  Possession 

Eastern  United  States    .. 

Mexico,  Central   America,  South  America,  and  West 

Ju(Jlt?*>     •■  ••  ••  ••  ••  •• 


?!} 


2  months. 
2 


»» 


10   weeks. 


The  months  are  calendar  months.  As  a  general  mle,  doable  the  time 
allowed  for  appearing  was  allowed  for  answering.  See  Seton's  Decrees^  p. 
1245. 


Order  Zn. 


Bole  1. 
London. 


SnleS. 

District 
registry. 

Bole  8. 

Option  to 
defendant  in 
certain  cases. 

Appearance  in 
London  in 
action  m 
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registry. 
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If  appearance 
in  district 
registry, 
action  to 
proceed  there 
subject  to 
removal. 


Bole  6. 

Bnt  otherwise 
in  London, 


OKDER  XII. 

APPEARANCE. 

Bulo  1.  Except  in  the  cases  otherwise  provided  for  by 
these  rules,  a  defendant  shall  enter  his  appearance  in 
London. 

Appearances  are  to  be  entered  within  eight  days.  Seo 
form  in  Appendix,  pp.  520  and  521. 

Rule  2.  If  any  defendant  to  a  writ  issued  in  a  district 
registry  resides  or  carries  on  business  within  the  dis- 
trict, he  shall  appear  in  the  district  registry. 

Rule  3.  If  any  defendant  neither  resides  nor  carries  on 
business  in  the  district,  he  may  appear  either  in  the  dis- 
trict registry  or  in  London. 

Where  an  action  in  rem  is  instituted  against  a  ship  in  a 
district  registry,  and  the  shipowners  residing  ont  of  the  juris- 
diction of  that  registry  enter  an  appearance  in  the  London 
registry,  the  appearance  must  show  where  the  action  was 
commenced,  the  title  of  the  cause  in  the  district  registry,  and 
that  the  defendants  are  resident  out  of  the  jurisdiction  of  that 
registry :  The  General  Birch,  33  L.  T.  (N.  S.)  792. 

See  also  Oger  v.  Bradnum,  1  C.  P.  D.  334,  noted  on  sectiou 
64,  Act  1873  (p.  97). 

Rule  4.  If  a  sole  defendant  appears,  or  all  the  defendants 
appear  in  the  district  registry,  or  if  all  the  defendants  who 
appear  appear  in  the  district  registry  and  the  others  make 
default  in  appearance,  then,  subject  to  the  power  of 
removal  hereinafter  provided,  the  action  shall  proceed  in 
the  district  registry. 

See  as  to  removal  of  proceedings,  section  65,  Act  1873,  and 
Order  XXXV.,  rules  11  to  14  inclusive. 

Rule  5.  K  the  defendant  appears  or  any  of  the  de- 
fendants appear  in  London,  the  action  shall  proceed  in 
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London ;  provided  that  if  the  Court  or  a  Jadge  shall     Order  xn. 


be  satisfied  that  the  defendant  appearing  in  London  is  unless  transfer 
a  merely  formal  defendant,  or  has  no  substantial  cause  to  ^  ^'^   ' 
interfere  in  the  conduct  of  the  action,  such  Court  or  Judge 
may  order  that  the  action  may  proceed  in  the  district 
registry,  notwithstanding  such  appearance  in  London. 

IMe  6  woB  annulled  by  Bules  of  Fdjmary  1876,  No,  6. 

Rule  6a.    A  defendant  shall  enter  his  appearance  to  BnlaSa. 
a  writ  of  summons  by  delivering  to  the  proper  oflScer  a  ^^J*^^  ^  b^*'" 
memorandum  in  writing,  dated  on  the  day  of  deliyering  entered. 
the  same,  and  containing  the  name  of  the  defendant's 
solicitor,  or  stating  that  the  defendant  defends  in  person. 

A  defendant  who  appears  elsewhere  than  where  the 
writ  is  issued  shall  on  the  same  day  give  notice  of  his 
appearance  to  the  plaintiff's  solicitor,  or  to  the  plaintiff 
himself  if  he  sues  in  person,  either  by  notice  in  writing 
served  in  the  ordinary  way  at  the  address  for  service 
within  the  district  of  the  district  registry,  or  by  prepaid 
letter  directed  to  such  address,  and  posted  on  that  day  in 
due  course  of  post.    \Bvle8  of  February  1876,  No,  5.] 

Bule  7.  The  solicitor  of  a  defendant  appearing  by  a  BnleT. 
solicitor  shall  state  in  such  memorandum  his  place  of  Appearance  by 
business,  and,  if  the  appearance  is  entered  in  the  London 
office,  a  place,  to  be  called  his  address  for  service,  which 
shall  not  be  more  than  three  miles  from  Temple  Bar, 
and  if  the  appearance  is  entered  in  a  district  registry,  a 
place,  to  be  called  his  address  for  service,  which  shall  be 
within  the  district. 

Bule  8.   A  defendant  appearing  in  person  shall  state  Bide  8. 
in  such  memorandum  his  address,  and  if  the  appearance  i^e^^ndant 

.  _        _  tv*  t  1  11    1   1  .      appearing  in 

IS  entered  in  the  London  office,  a  place  to  be  called  his  person. 
address  for  service,  which  shall  not  be  more  than  three 
miles  from  Temple  Bar,  and  if  the  appearance  is  entered 
in  a  district  registry,  a  place,  to  be  called  his  address  for 
service,  which  shall  be  within  the  district. 

Bule  9.  If   the  memorandum  does  not  contain  such  Bole  9. 
address  it  shall  not  be  received ;  and  if  any  such  address  Appearance, 
shall  be  illusory  or  fictitious,  the  appearance  may  be  set  ^ 
aside  by  the  Court  or  a  Judge,  on  the  application  of  the 
plaintiff. 

H 
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Bvle  17. 

Intervening  in 
admiralty 
actions  in  rem. 


Bnle  10.  The  memorandum  of  appeaianoe  shall  be  in 
the  form  No.  6,  Appendix  (A),  Part  L,  with  such  Taria- 
tions  as  the  circumstances  of  the  case  may  require. 

Bule  11.  Upon  receipt  of  a  memorandum  of  appeaiancey 
the  officer  shall  forthwith  enter  the  appearance  in  the 
cause  book. 

Bule  12.  Where  partners  are  sued  in  the  name  of  their 
firm,  they  shall  appear  individually  in  their  own  names. 
But  all  subsequent  proceedings  shall  nevertheless  contiiiae 
in  the  name  of  the  firm, 

Bule  12a.  Where  any  person  carrying  on  business 
in  the  name  of  a  firm  apparently  consisting  of  more  than 
one  person  shall  be  sued  in  the  name  of  the  firm,  he  shall 
appear  in  his  own  name,  but  all  subsequent  proceedings 
shall  nevertheless  continue  in  the  name  of  the  firm. 
[Btdes  of  June  1876,  No.  6.] 

Bule  13.  If  two  or  more  defendants  in  the  same  action 
shall  appear  by  the  same  solicitor  and  at  the  same  time« 
the  names  of  all  the  defendants  so  appearing  shall  be 
inserted  in  one  memorandum. 

Bule  14.  A  solicitor  not  entering  an  appearance  in 
pursuance  of  his  written  undertaking  so  to  do  on  behalf 
of  any  defendant  shall  be  liable  to  an  attachment.* 

Bule  15.  A  defendant  may  appear  at  any  time  before 
judgment.  If  he  appear  at  any  time  after  the  time 
limited  for  appearance  he  shall,  on  the  same  day,  give 
notice  thereof  to  the  plaintiffs  solicitor,  or  to  the  plaintifiT 
himself  if  he  sues  in  person,  and  he  shall  not»  unleas  the 
Court  or  a  Judge  otlierwise  orders,  be  entitled  to  any 
further  tixi;ie  for  delivering  bis  defence,  or  for  any  other 
purpose,  than  if  he  had  appeared  according  to  the  writ 

Bule  16.  In  probate  actions  any  person  not  named  in 
the  writ  may  intervene  and  appear  in  the  action  as  here- 
tofore, on  filing  an  affidavit  showing  how  he  is  interested 
in  the  estate  of  the  deceased. 

Bule  17.  In  an  admiralty  action  in  rem  any  person  not 
named  in  the  writ  may  intervene  and  appear  as  heretofore^ 

*  The  mles  of  Court  ichedaled  to  the  Act  of  1875  substantially  embodied 
the  rales  formally  laid  before  the  House  of  Commons  in  July  1874.  Rule 
14,  Order  XII.,  was  numbered  14,  Order  XL,  in  those  rules  of  1874,  and  was 
a  transcript  of  rule  3  of  the  Common  I<aw  rules  of  Hilary  Term,  1853. 
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on  ffii^ an  affidavit  showing  that  he  is  interested  in  the     (MuXSL 
ret  imder  anest,  or  in  the  fond  in  the  legistry. 

lUe  18L  Any  person  not  named  as  a  defendant  in  a  writ  B11I0 18. 
of  mnamaoM  for  the  recovery  of  land  may  by  leave  of  the  ^^  **^^*®°  ^2' 

•'  ^      •  recoTery  of 

Court  or  Judge  appear  and  defend,  on  filing  an  affidavit  land,  penon  in 
»hoviiig  that  he  ia  in  possession  of  the  land  either  by  him-  i^^^^^^^Jf^ 
tdf  or  his  tenant. 

Bale  19.  Any  person  appearing  to  defend  an  action  for  Bvto  19. 
tke  recovery  of  land  as  landlord  in  respect  of  property  |[^,i[2lf"  **" 
^Mieof  he  w  in  possession  only  by  his  tenant,  shall  state  appearance. 
IB  his  appearance  that  he  appears  as  landlord. 

Bde  20l  Where  a  person  not  named  as  defendant  in  any  Bula  90. 
writ  of  sommons  for  the  recovery  of  land  has  obtained  ^^^  **L 

•^  appearance 

leave  of  the  Court  or  Jndge  to  appear  and  defend,  he  by  party  not 
AtSi  enter  an  appearance  according  to  the  foregoing  ^^'^b^^^* 
nki^  tDtitnled  in  the  action  against  the  party  or  parties 
named  in  the  writ  aa  defendant  or  defendants,  and  shall 
fijitiiwith  give  notice  of  such  appearance  to  the  plaintiff's 
aolicitar,  or  to  the  plaintiff  if  he  sues  in  person,  and  shall 
in  aD  sohaeqnent  proceedings  be  named  as  a  party  de- 
Gesdttit  to  the  action. 

Bale  21.  Any  person  appearing  to  a  writ  of  sommons  Bnio  91. 
Idt  the  recovery  of  land  shall  be  at  liberty  to  limit  his  f?^  ''Vl'f^' 

-^  .1.1       tion  of  defence. 

deseaee  to  a  part  only  of  the  property  mentioned  m  the 
vrit,  deaoibing  that  part  with  reasonable  certainty  in  his 
BKiaocaDdnm  of  appearance  or  in  a  notice  intituled  in 
the  eaoBe,  and  signed  by  him  or  his  solicitor ;  such 
aotiee  to  be  served  within  4  days  after  appearance ;  and 
an  afipearance  whete  the  defence  is  not  so  limited  shall 
be  deemed  an  appearance  to  defend  for  the  whole. 

Bide  22.  The  notice  mentioned  in  the  last  preceding  BnJa  S9. 
fide  may  be  in  the  form  No.  7  in  Partl.of  Appendix  (A)  ^onnof  notice, 
hen^mUh  snch  variations  as  circumstances  may  require. 


OBDEB  XTTT.  ortexm. 

DEFAULT  01*  APPBABAKCE. 

Bdel.  Where  no  appearance  has  been  entered  to  a  writ  Bute  l. 
of  sammons  tot  a  defendant  who  is  an  infemt  or  a  person  ^^^^^^^^ 
of  "— ffimd  ffiifid  not  so  found  by  inquisition,  the  plaintiff  guardian  ad 

M  2 
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Bii]0  4. 
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more 
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may  apply  to  the  Court  or  a  Judge  for  an  order  that  eome 
proper  person  be  assigned  guardian  of  such  defendant,  by 
whom  he  may  appear  and  defend  the  action.  But  no 
such  order  shall  be  made  unless  it  appears  on  the  hearing 
of  such  application  that  the  writ  of  summons  was  duly 
served,  and  that  notice  of  such  application  was  after  the 
expiration  of  the  time  allowed  for  appearance,  and  at 
least  six  clear  days  before  the  day  in  such  notice  named 
for  hearing  the  application,  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom  or  under  whose 
care  such  defendant  was  at  the  time  of  serving  such  writ 
of  summons,  and  also  (in  the  case  of  such  defendant  being 
an  infant  not  residing  with  or  under  the  care  of  his  fatlier 
or  guardian)  served  upon  or  left  at  the  dwelling-house  of 
the  father  of  guardian,  if  any,  of  such  infant,  unless  the 
Court  or  Judge  at  the  time  of  hearing  such  application 
shall  dispense  with  such  last-mentioned  service. 

One  of  two  defendants  was  of  unsound  mind  not  so  found 
by  inquisition,  and  a  guardian  ad  litem  had  been  appointed. 
The  defendant  afterwards  recovered,  and  applied  to  have 
the  order  discharged.  An  order  was  made  discharging  the 
guardian  as  from  the  date  of  the  application,  and  at  the 
request  of  applicant  an  order  was  also  made  for  change  of 
solicitors:  Blythv.  Green,  W.  N.  1876,  p.  214. 

Bule  2.  Where  any  defendant  fails  to  appear  to  a  writ  of 
summons,  and  the  plaintiff  is  desirous  of  proceeding  upon 
default  of  appearance  under  any  of  the  following  rules  of 
this  order,  or  under  Order  XY.  rule  1,  he  shall,  before 
taking  such  proceeding  upon  default,  file  an  affidavit  of 
service,  or  of  notice  in  lieu  of  service,  as  the  case  may  be. 

Bule  3.  In  case  of  non-appearance  by  the  defendant 
where  the  writ  of  summons  is  specially  indorsed,  under 
Order  III.  rule  6,  the  plaintiff  may  sign  final  judgment 
for  any  sum  not  exceeding  the  sum  indorsed  on  the  writ, 
together  with  interest  at  the  rate  specified,  if  any,  to  the 
date  of  the  judgment,  and  a  sum  for  costs,  but  it  shall 
be  lawful  for  the  Court  or  a  Judge  to  set  aside  or  vary 
such  judgment  upon  such  terms  as  may  seem  just 

Bule  4.  Where  there  are  several  defendants  to  a  writ 
specially  indorsed  for  a  debt  or  liquidated  demand  in 
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■oMj^mder  Order  IH.  rale  6,  nnd  one  or  more  of  them    erdarxni., 
vffBU  to  the  writ,  and  anotlier  or  others  of  them  do  not       ^^^ 
ippeir,  tbe  plaintiff  may   enter    final  jndgmeut  against 
mhai  iuTe  not  appeared,  and  may  issne  execution  npon 
neh  judgment  without  prejudice  to  his  right  to  proceed 
litk  Us  action  i^uasi  Badli  as  bave  appeared. 

fide  3.  Where  the  defendant  fails  to  appear  to  the  writ  Bnk  6. 
o(fliiiiiioii8,and  the  writ  is  not  specially  indorsed,  but  the  -J^^p?**"'  ^^"^ 

,  .  ^_^     i---  ••<■  f       -jii  1        1       default  of 

(ttiiitiirs  claim  is  for  a  deot  or  liquidated  demand  only,  appearance 
aofUteme&t  of  claim  need  lt)e  delivered,  but  the  plaintiff  ^^^/J®  ^^^ 
Bajfla  an  affidavit  of  service,  or  notice  in  lieu  of  service,  indorsed, 
m  tiie  case  may  be,  and  a  statement  of  the  particulars  of 
a  ekm  in  respect  of  the  cansee  of  action  stated  in  the 
inionHDent  npon  the  writ,   and  may,  after  the  expiration 
i&  a^days,  enter  final  judgment  for  the  amount  shown 
thereby  and  ooBts  to  be  ta&ed,  provided  that  the  amount 
fkaU  not  be  more  than  tlie  sum  indorsed  upon  the  writ 
VKn&eBO0Kt& 

Bole  htL.  Where  a  defendant  foils  to  appear  to  a  writ  Bvle  5a. 
d  fiuminona,  issued  out  of    a  district  registry,  and  the  a'*^/^**®^*® 

_j  '  .  o        j^  yfj^i  issued  out 

oesinanihad  the  option  of  entering  an  appearance  either  of  district 
in  tke  ^strict  regiBtry  or  in  the  London  office,  judgment  ^^^^^y- 
tor  want  of  appearance  shall  not  be  entered  by  the  plaintiff 
ontil  after  such  time  as  a  letter  posted  in  London  on  the 
pcerkns  evening,  in  due  time  for  delivery  to  him  on  the 
Mlowing  morning,  ought,  in  due  course  of  post,  to  have 
leaefaed  him.     [Bulea  of  Decefnber  1875,  No.  7.] 

Bole  6.  Where  the  defendant  fails  to  appear  to  the  writ  Sule  6. 
of  summons,  and  the  plaintiff's  claim  is  not  for  a  debt  or  No  statenaent 
iM^iidaled  demand  ojJy,  but  for  detention  of  goods  and  quir^Tn'*" 
peeoniary  damages,  or  either  of  them,  no  statement  of  c«r^iQ  cases 
ckim  need  be  delivered,  but  interlocutory  judgment  may  of  ap^aranl^ 
be  entered  and  a  writ  of  inquiry  shall  issue  to  assess  the  — >nterioca- 
valne  of  the  goods  and  the  damages,  or  the  damages  only,    ^^^^  ^^^  ' 
n  the  case  may  be,  in  respect  of  the  causes  of  action  dis- 
cbaed  by  the  indorsement  on  the  writ  of  summons.    But 
ibe  Coart  or  a  Judge  may  order  that,  instead  of  a  writ 
of  mqnixy,  the  value  and  amount  of  damages,  or  either  of 
tliem^  shall    be   ascertained  in  any  way  in  which  any 
question  arising  in  an  action  may  be  tried. 
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Order  Xm. 

Bole  7. 

Judgment  for 
default  of  ap- 
pearance, &c. 
in  actions  for 
recovery  of 
land. 


Solo  8. 

Claim  for 
mesne  profits, 
&c. 


Bale  9. 
Proceeding  for 
default  of  ap- 
pearance in 
actions 
assigned  by 
34th  section  of 
Act  of  1873  to 
Chancery  Divi- 
sioUiand  in  pro- 
bate actions. 


Proceeding  as 
if  defendant 
had  appeared 
in  old  suits. 


Bole  10. 

In  admiralty 
actions  m  rem. 


Bole  7.  In  case  no  appearance  shall  be  entered  in  an 
action  for  the  recovery  of  land,  within  the  time  limited 
for  appearance,  or  if  an  appearance  be  entered  bat  the 
defence  be  limited  to  part  only,  the  plaintiff  shall  be  at 
liberty  to  enter  a  judgment  that  the  person  whose  title  is 
asserted  in  the  writ  shall  recoyer  possession  of  the  land, 
or  of  the  part  thereof  to  which  the  defence  does  not  apply. 

Bole  8.  Where  the  plaintiff  has  indorsed  a  claim  for 
mesne  profits,  arrears  of  rent»  or  damages  for  breach  of 
contract,  upon  a  writ  for  the  recovery  of  land,  he  may 
enter  judgment  as  in  the  last  preceding  rule  mentioned  for 
the  land ;  and  may  proceed  as  in  the  other  preceding  rules 
of  this  order  as  to  such  other  claim  so  indorsed. 

Bule  9.  In  actions  assigned  by  the  S4th  section  of  the 
Act  to  the  Chancery  Division,  and  in  probate  actions^  and 
in  all  other  actions  not  by  the  rules  in  this  order  otherwise 
specially  provided  for,  in  case  the  party  served  with  the 
writ  does  not  appear  within  the  time  limited  for  appearance, 
upon  the  filing  by  the  plaintiff  of  a  proper  aflSdavit  of 
service  the  action  may  proceed  as  if  such  party  had  ap- 
peared. 

On  motion  for  a  receiver,  the  defendants  not  having  ap- 
peared within  the  time  limited,  the  plaintiff  had  filed  an  affi- 
davit of  the  service  of  the  writ,  statement  of  claim,  and  notice 
of  motion,  and  had  also  filed  an  affidavit  in  support  and  a 
notice  of  filing  it,  and  it  was  held  that  the  proper  course  had 
been  followed  :  Shephard  v.  Seane,  W.  N.  1876,  p.  61. 

Leave  was  given,  on  default  of  appearance,  to  proceed  with 
a  cause  as  if  the  defendants  had  appeared  :  Gardiner  v. 
Hardy,  W.  N.  1876,  pp.  163,  186. 

Where  a  defendant  in  a  suit  pending  on  the  1st  of  November 
1876  had  failed  to  enter  an  appearance  or  put  in  an  answer, 

Held  that  the  cause  should  proceed  under  the  new  praotioe, 
and  the  bill  be  treated  for  all  purposes  as  if  it  were  the 
plaintiffs'  statement  of  claim,  so  that  the  plaintifis  might  pro- 
ceed under  Order  XIII.  rule  9 :  Prowdent  Permanent  Building 
Society  v.  GreenhiU,  1  Gh.  D.  624. 

Bide  10  1MU  annidled  hy  Bules  of  Decemher  1876,  No.  8. 

Proceedings  by  default  in  admiralty  actions  in  rem  are 
regulated  by  the  practice  which  prevaiied  in  the  High  Court 
of  Admiralty  immediately  before  the  passing  of  the  Judica- 
ture Acts,  1873  and  1876  :  The  Polymede,  1  P.  D.  121. 


PAST  I.]  LEAVE  TO  DEPEND.  167 

ORDER  XIV.  OiteXIY. 

%  liEAVE  TO  DEFEND  WHERE  WRIT  SPECIALLY  INDORSED. 

Bole  1.  Where  the  defendant  appears  on  a  writ  of  sum-  Bvla  i. 
mons  specially  indorsed,  nnder  Order  III.  rule  6,  the  -^ft*'  »?!>«?*•- 

U1C6  OT  Q616D* 

plaintiff  may,  on  afSdavit  verifying  the  cause  of  action,  dant  on  writ 
and  swearing  that  in  his  belief  there  is  no  defence  to  the  fP^^^^J 

iiij«i  1  i«  indorsed, 

action,  call  on  the  defendant  to  show  cause  before  the  plaintiff  may 
Ctourt  or  a  Judge  why  the  plaintiff  should  not  be  at  liberty  ^^^1^.*^  "^^^ 
to  sign  final  judgment  for  the  amount  so  indorsed,  together  for  debt  and 
witii. interest,  if  any,  and  costs;  and  the  Court  or  Judge  ^*'* 
may,  unless  the  defendant,  by  affidavit  or    otherwise, 
satisfy  the  Court  or  Judge  that  he  has  a  good  defence  to 
the  action  on  the  merits,  or  disclose  such  facts  as  the 
Ck>urt  or  Judge  may  think  sufficient  to  entitle  him  to  be 
permitted  to  defend  the  action,  make  an  order  empowering 
the  plaintiff  to  sign  judgment  accordingly. 

See  Order  XXII.  rule  3  as  to  time  for  deliyering  defence. 
The  lower  scale  of  costs  is  to  be  charged  in  actions  where  writ 
specially  indorsed,  see  note  on  Order  III.  rule  8  (p.  141). 

See  lJoyd:B  Banking  Co.  v.  Ogle,  1  Ex.  D.  262;  Bun- 
nodes  v.  MetquUa,  1  Q.  B.  D.  416,  noted  on  Order  III.  rule  6. 

Pleadings  under  the  Acts  are  to  be  statements  of  ^&cts.  where  plaintiff 
Therefore  a  plaintiff  need  not  state  under  what  form  of  clearlj  en- 
action he  is  proceeding,  or  in  what  particular  legal  relation  **^1®^  ^  "^"* 
he  claims  to  stand  to  the  defendant.    Those  are  inferences  of 
law  for  the  Court  to  draw  from  the  facts  as  admitted  on  the 
pleadings  or  proved  at  the  trial. 

And  if  on  the  facts  admitted  on  the  pleadings,  it  is  clear 
that  a  certain  part  of  the  plaintiff's  claim  must  in  any  case  be 
reooTered,  whatever  inferences  of  law  the  Court  may  draw, 
the  plaintiff  is  at  liberty  at  once  to  sign  judgment  for  that 
amount,  although  his  exact  legal  position  be  not  yet  deter- 
mined. 

Thus,  where  a  lessor  sued  the  defendant  on,  amongst  other 
covenants,  a  covenant  to  pay  rent,  and  the  defendant  denied 
his  liability  on  the  covenants,  on  the  groimd  that  he  was 
neither  lessee  nor  assignee  of  the  lease,  but  admitted  that  he 
had  been  in  possession  of  the  demised  premises  for  iive  years 
and  a  half,  and  had  paid  rent  for  the  first  four  years  accord- 
ing to  the  terms  of  the  covenant,  and  had  paid  no  rent  for  the 
last  eighteen  months:  it  was  held  by  the  Common  Pleas 
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Order  ZIV.,     Divibion  that  the  lessor  was  at  liberty  at  once  to  sign  jnd^— 
^^^^'        ment  for  the  amount  of  eighteen  months'  rent  at  the  rat^ 
reserved  in  the  covenant,  although  it  was  not  stated  whethexr 
he  was  recovering  under  the  covenant,  or  for  use  or  occupa- 
tion, and  although  it  had  not  been  determined  what  was  tlxo 
precise  legal  position  in  which  the  defendant  stood,  for  what- 
ever his  position  might  be,  the  money  was  obviously  recover- 
able in  some  form  of  action  or  other :  Lord  Hanmer  v.  Flighty 
24  W.  R.  346. 

Bnie  S.  llule  2.  The  application  by  the  plaintiff  for  leave  to 

AppiiMtionto    enter  final  judgment  under  the  last  preceding  rule  shall 
summons.         be  made  by  summons  returnable  not  less  than  two  clectx* 

days  after  service. 

Bole  8.  Eule  3.  The  defendant  may  show  cause  against  sucli. 

Showing  cause,  application  by  offering  to    bring  into  Court  the  soizi 

indorsed  on  the  writ,  or  by  affidavit.    In  such  affidavit  lie 

shall  state  whether  the  defence  he  alleges  goes  to  the 

whole  or  to  part  only,  and   if  so,  to  what  part>  of  the 

.Judge  may        plaintiff's  claim.    And  the  Judge  may,  if  he  think  fit, 

examination.     Order  the  defendant  to  attend  and  be  examined  upon  oath  ; 

or  to  produce  any  books  or  documents  or  copies  of  or 

extracts  therefrom. 

Boiel  Bule  4.  If  it  appear  that  the  defence  set  up  by  the 

havM'wiemcnt  defendant  applies  only  to  a  part  of  the  plaintiff's  claim ; 

for  part  of        or  that  any  part  of  his  claim  is  admitted  to  be  due ;  the 

ol^'L^tlvfr^^^^^  plaintiff  shall  have  judgment  forthwith  for  such  part  of  his 

by  defence,  &c.  claim  as  the  defence  does  not  apply  to  or  as  is  admitted  to 

be  due,  subject  to  such  terms,  if  any,  as  to  suspending 

execution,  or  the  payment  of  the  amount  levied  or  any 

part  thereof  into  Court  by  the  sheriff,  the  taxation  of  costs, 

or  otherwise,  as  the  Judge  may  think  fit.    And  the  defen* 

dant  may  be  allowed  to  defend  as  to  the  residue  of  the 

plaintiff's  claim. 

Bole  5.  Rule  5.  If  it  appears  to  the  Judge  that  any  defendant 

defenV^  has  a  good  defence  to  or  ought  to  be  permitted  to  defend 

the  action,  and  that  any  other  defendant  has  not  such 

defence  and  ought  not  to  be  permitted  to  defend,  the 

former  may  be  permitted  to  defend,  and  the  plaintiff  shall 

be  entitled  to   enter  final  judgment  against  the  latter, 

and  may  issue  execution  upon  such  judgment  without 
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prejttdiDe  to  his  right  to  proceed  inth  his  action  against     QrttorPV. 
the  former. 

Bale  &  Leave  to  defend  may  be  given  unconditionally  Bole  6. 
(^  sobject  to  such  terms  as  to  giving  security,  or  other-  Upon  security. 
aa  the  Court  or  a  Judge  may  think  fit. 

See  Order  LY.  role  2  as  to  security  for  costs. 

Lloyd^s  BaMng  Co.  v.  Ogle,  1  Ex.  D.  262 ;  Bunnades  v. 
t  Q.  B.  D.  416 ;  noted  on  Order  III.  rule  6  (p.  142). 

ORDER  XV.  Order  XV. 

APFUCATION    FOB  ACCOUNT  WHEBE  WRIT  INDOBSBD 

imDEB  OBDEB  DL  BULE  8. 

Bole  1.  In  default  of  appearance  to  a  summons  indorsed  Bole  i. 
under  OidCT  HI.  rule  8,  and  after  appearance  unless  the  9o™™«f  o^^**" 

*^*  m  simple 

d^iendant,  by  affidavit  or  otherwise,  satisfy  the  Court  or  a  action  for 
Jiadge  that  there  is  some  preliminary  question  to  be  tried,  *<^"°** 
an  Older  for  the  account  claimed,  with  all  directions  now 
jtmMl  in  the  Court  of  Chancery  in  similar  cases,  shall  be 
forthwith  made. 

HsTing  regard  to  Order  XXXV.  rule  1,  it  is  only  in  de-  in  district 
ianlt  of  appearance  that  a  district  registrar  can  make  an  registry. 
Older  under  Order  XV.  rule  1,  and  accounts  and  inquiries 
cannot  be  prosecuted  in  a  district  r^istry  except  by  the 
direction  of  the  Court  or  the  Judge  of  the  division,  under 
Mctkm  66  of  The  Judicature  Act,  1873 :  Irlam  v.  Irlam,  2  Oh.  D. 
608,  noted  also  on  section  66  of  the  Act  of  1873  (p.  99). 

The  provisions  of  Order  XXXI.  rule  20,  as  to  attachment  Attachment  for 
for  disobedience  of  orders  to  answer  interrogatories,  or  for  disobedience. 
diaouvery  or  inspection  of  documents,  do  not  apply  to  orders 
for  accounts  under  Order  XV.  rule  1 :  Pike  v.  Frank  Keene 
<f  Byne,  24  W.  B.  322. 

Rule  2.  An  application  for  such  order  as  mentioned  in  Bnla  8. 
the  last  preceding  rule  shall  be  made  by  summons,  and  be  ^y  sQmmons. 
suf^rted  by  an  affidavit  filed  on  behalf  of  the  plaintiff, 
stating  concisely  the  grounds  of  his  claim  to  an  account.* 

*  ia  the  iBt^*f»*'***  of  ordinary  account  mentioned  in  Order  III.  rule  8, 
BJindy,  pninerahip,  ezecatorship,  or  ordinary  trust  account,  the  directions 
ml  w  tht  Court  of  Chancery  were  as  follows : — 

Ikcrwe  OM  to  partnertkip  cfccountt  (when  it  was  an  ordinary  decree  upon 
the  dttiolBtkm  of  the  partnership,  and  no  special  directions  were  requisite). 

Lai  an  aooooat  be  taken  of  all  partnership  dealings  and  transactions  be- 
tween the  plaintiff  and  the  defendant  (from  the  day  of  ).    And 
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Order  XT.     The  application  may  be  made  at  any  time  after  the  time 
for  entering  an  appearance  has  expired. 


OidflrXVI. 


ORDER  XVI. 

PARTIES. 


Bills  9. 
PlaintiA  lab- 
stituted  or 
added. 


Rule  1.  Bule  1.  All  persons  may  be  joined  as  plaintiffs  in  whom 

Joint  piaintifi.  ^j^^  ^gj^i.  ^  ^^y  j^y^f  claimed  is  alleged  to  exist,  whether 

jointly,  severally,  or  in  the  alternatiye.  And  jadgment 
may  be  given  for  such  one  or  more  of  the  plainti£b  as 
may  be  found  to  be  entitled  to  relief,  for  snoh  relirf  as  he 
or  they  may  be  entitled  to,  without  any  amendment  But 
the  defendant,  though  unsuccessful,  shaii  be  entitled  to  his 
costs  occasioned  by  so  joining  any  person  or  persons  who 
shall  not  be  found  entitled  to  relief,  unless  the  Ooort  in 
disposing  of  the  costs  of  the  action  shall  otherwise  direct. 

Rule  2.  Where  an  action  has  been  commenced  in  the 
name  of  the  wrong  person  as  plaintiff,  or  where  it  is  doubtfal 
whether  it  has  been  commenced  in  the  name  of  the  right 

let  what,  npon  taking  the  laid  account,  shall  be  certified  to  be  due  from  either 
of  the  said  parties  to  the  other  of  them  be  (within  one  month  from  the  date 
of  the  chief  clerk's  certificate)  paid  by  the  partj  from  whom  to  the  party  to 
whom  the  same  shall  be  certified  to  be  due  [or  adjourn  further  consideration, 
&c.]    Liberty  to  apply. 

Creditorff  dooreefor  executorthip  aoooanU  (when  it  was  an  ordinary  deci«e, 
and  it  was  not  sought  to  charge  the  executor  with  wilful  default,  &c) : — 

Let  the  following  accounts  and  inquiry  be  taken  and  made,  that  is  to  say, 
1.  An  account  of  what  is  due  to  the  plaintiff  and  all  other  the  creditors  of  A., 
deceased,  the  testator  in  the  bill  [or  pleadings  or  summons]  named.  2.  An 
account  of  the  testator's  funeral  expenses.  3.  An  account  of  the  testator's 
personal  estate  come  to  the  hands  of  the  defendants  B.,  C,  and  D.,  the  execu- 
tors of  his  will,  or  of  any  of  them,  or  to  the  hands  of  any  other  person  or 
persons  by  the  order  or  for  the  use  of  the  said  defendants  or  any  of  them. 
4.  An  inquiry  what  parts,  if  any,  of  the  testator's  personal  estate  are  out- 
standing or  undisposed  of.  And  let  the  intestate's  [or  testator's]  personal 
estate  be  applied  in  payment  of  his  debts  and  funeral  expenses  in  a  due 
course  of  administration.  And  let  the  further  oonsideratidn  of  this  cause  [or 
matter  and  cause]  be  adjourned.    liberty  to  apply. 

Creditora^  decree  th  ordinary  trust  aooounU : — ^Declare  that  the  trusts  of  the 
deed  of  assignment  dated,  6c.,  in  the  pleadings  mentioned  ought  to  be  per- 
formed and  carried  into  execution.  And  decree  the  same  accordingly.  And 
let  the  following  accounts  be  taken,  that  is  to  say — 1.  An  account  of  the 
trust  estate  and  effects  of  the  defendant  W.  comprised  in  the  said  deed  of 
trust  come  to  the  hands  of  the  defendant*  P.  and  M.,  or  either  of  them,  or  of 
any  other  person  or  persons  by  the  order  or  for  the  use  of  the  said  defend- 
ants or  either  of  them.  2.  An  account  of  what  is  due  and  owing  to  the  plaintiff 
and  all  other  creditors  of  the  defendant  W.,  whose  debts  are  provided  for  by 
the  said  deed.  Direction  for  the  defendants,  the  trustees,  to  pay  balance  in 
hand  into  Court  and  for  investment.  Directions  to  appoint  a  receiver  to 
collect  and  get  in  the  outstanding  estate  and  effiects  or  the  defendant  W. 
comprised  in  the  deed.    Adjourn  further  consideration. 
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or  phintiffw,  the  C!oiirt  or  a  Jadge  may,  if  satis-    M«r  ZVL, 

led  tliai  it  has  been  so  oommenced  through  a  bond  fide  ^^^ 

■Jstafaj  and  that  it  is  necessary  for  the  determination 
cf  die  real  matter  in  dispute  so  to  do,  order  any  other 
feamm  or  persons  to  be  sabstituted  or  added  as  plaintifT 
er  p]amti£Bs  upon  such  terms  as  may  seem  just 

An  application  to  alter  parties  to  the  record  ought  not  Applications 

to  fae  made  ex  parte:  TOded^  v.  Harper,  3  Ch.  D.  277.  "*'l^'*  ^^ 

It  was  the  dear  intention  of  the  legislature  that  all  per-  lJT^' 

interested  and  every  question  that  could  arise  in  an  interwMiobe 


aetkn  sfaonld  be  brought  before  the  Court,  so  as  to  dispose  before  Court. 
QDOt  and  for  all  of  the  whole  matter. 

Tbe  15  &  16  Vict,  c  86,  s.  50,  enabling  the  Court  to  give 
dedaratorj  relief^  is  not  repealed,  and  in  a  proper  case  the 
Court  will  not  stop  short  with  the  mere  expression  of  an 
cpiaion,  bat  will  go  on  to  give  the  directions  necessary  to 
cury  into  affect  the  opinions  expressed  [per  Y.-C.  Baoon]  : 
Qm  T.  Barker^  and  Barker  v.  Cox,  3  Oh.  D.  359. 

Under   a.  49  of  the    15  &  16  Vict.  c.  86,  a  suit  was  not  Misjoinder  of 
to  be  dismiased  by  reason  only  of  misjoinder  of  plaintiffs,  ^     ^  * 
but  the  Court  was  empowered  to  modify  its  decree  according 
to  the  special  circumstances  of  the  case. 

Bat  now  under  Order  XYI.  rule  1,  the  defendant,  though 
is  entitled  to  his  costs  occasioned  by  the  joining 
plaintiff  any  person  who  shall  not  be  found  entitled  to 
leKef  vnless  the  Court  in  disposing  of  the  costs  of  the  action 
daU  <i4hfirwiae  direct. 

Bole  8.  All  persons  may  be  joined  as  defendants  against  Bnis  s. 
whom  the  right  to  any  relief  is  alleged  to  exist,  whether  ^^j^^^^ 
jointly^  aererally,  or  in  the  alternative.    And  judgment 
may  be  giTen  against  such  one  or  more  of  the  defendants 
aa  may  be  found  to  be  liable,  according  to  their  respective 
Uafailftiea,  without  any  amendment. 

The  prorvisions  of  Order  XVI.  rule  13,  that  the  Court  or  a  Either  party 
J«ige  may  at  any  stage  of  the  proceedings  order  the  name  of  ^7/ f^^L^L 
WBj  party  to  be  added  *'  who  ought  to  have  been  joined,  or 
wiioae  presence  before  the  Court  may  be  necessary  in  order 
to  enabla  tbe  Court  effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved  in  the  action," 
indnde  every  one  who  clearly  might  have  been  fairly  joined 
as  a  defendant  on  the  writ  under  Order  XYI.  rule  3,  and 
ettba*  party  may  equally  apply  to  have  such  new  defendant 
ad^d:  Jdbponb  v.  LowAer,  24  W.  B.  434. 
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Order  ZVI. 

Bole  4. 

Not  necessary 
defeadants 
should  be 
interested  in 
whole  subject- 
matter  of 
action. 


BnlaS. 
Defendants 
jointly  or 
severally 
liable. 

Bnle  6. 

Liabilities  of 
co-defendants 
in  subject- 
matter 
determined. 


Bnle  7. 

Actions  by 
trastees  and 
executors. 


Bnle  8. 

Actions  by 
married  women 
and  infants. 


Security  for 
costs; 


Bule  4.  It  shall  not  be  necessary  that  every  defendant  to 
any  action  shall  be  interested  as  to  all  the  relief  thereby 
prayed  for,  or  as  to  every  cause  of  action  included  therein  ; 
but  the  Court  or  a  Judge  may  make  such  order  as  may 
appear  just  to  prevent  any  defendant  from  being  embar- 
rassed or  put  to  expense  by  being  required  to  attend  any 
proceedings  in  such  action  in  which  he  may  have  no 
interest 

Bule  5.  The  plaintiff  may,  at  his  option,  join  as  parties 
to  the  same  action  all  or  any  of  the  persons  severally,  or 
jointly  and  severally,  liable  on  any  one  contract,  including 
parties  to  bills  of  exchange  and  promissory  notes. 

Eule  6,  Where  in  any  action,  whether  founded  upon 
contract  or  otherwise,  the  plaintiff  is  in  doubt  as  to  the 
person  from  whom  he  is  entitled  to  redress,  he  may,  in 
such  manner  as  hereinafter  mentioned,  or  as  may  be  pre- 
scribed by  any  special  order,  join  two  or  more  defendants, 
to  the  intent  that  in  such  action  the  question  as  to  which, 
if  any,  of  the  defendants  is  liable,  and  to  what  extent, 
may  be  determiued  as  between  all  parties  to  the  action. 

Bule  7.  Trustees,  executors,  and  administrators  may  sue 
and  be  sued  on  behalf  of  or  as  representing  the  property 
or  estate  of  which  they  are  trustees  or  representatives, 
without  joining  any  of  the  parties  beneficially  interested 
in  the  trust  or  estate,  and  shall  be  considered  as  represent- 
ing such  parties  in  the  action ;  but  the  Court  or  a  Judge 
may,  at  any  stage  of  the  proceedings,  order  any  of  such 
parties  to  be  made  parties  to  the  action,  either  in  addition 
to  or  iu  lieu  of  the  previously  existing  parties  thereto. 

Bule  8.  Married  women  and  infants  may  respectively 
sue  as  plaintifis  by  their  next  friends,  in  the  manner  prac- 
tised in  the  Court  of  Chancery  before  the  passing  of  this 
Act ;  and  infants  may,  in  like  manner,  defend  any  action 
by  their  guardians  appointed  for  that  purpose.  Married 
women  may  also,  by  the  leave  of  the  Court  or  a  Judge, 
sue  or  defend  without  their  husbands  and  without  a  next 
friend,  on  giving  such  security  (if  any)  for  costs  as  the 
Court  or  a  Judge  may  require. 

See  Order  LV.  rule  2,  as  to  security  for  costs. 

Whore  it  is  desired  by  all  parties  to  take  evidence  by 
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■  Hiiiirit,  Init,  by  reascm  of  their  being  infant  parties,  there  is  Ordar  ZVL, 

a.  dzficaltj  as  to  consenting,  if  a  gaardian  of  the  in&nts  has  ^J^  ' 

b^sn  a{^iaintecU  be  may  oonsent  on  their  behalf:  Fryer  v.  Consents  to 


Section  11  of  Tbe  ImproTement  of  Jurisdiction  of  Equity  15  &  I6  Vict. 
Act,  15  A  16  Yict.  c.  86,  provided  that  before  the  name  of  «•  86, ».  11. 
any  pennn  sbonld  be  nsed  in  any  suit  to  be  instituted  in 
the  Govrt  of  Cbanoery  as  next  friend  of  any  infant,  mar-  Next  iriend. 
lied  woman,  or  other  party,  or  as  relator  in  any  infonnation, 
waA  pencm  should  sign  a  written  authority  to  the  solicitor 
lor  that  purpose,  and  such  authority  should  be  filed  with 
the  bill  or  information. 

In  the  Conrt  of  Chancery  the  next  friend  of  a  married  Next  friend  of 
wtKoaD  plaintiff  was  liable  for  all  the  costs  of  the  suit,  and  ^^'"^ 

*  ,  woman  liabio 

that  notwithstanding  he  had  not  been  on  the  record  till  a  year  for  costs. 
after  the  inatitntion  of  the  suit. 

On  a  change  of  the  next  friend,  the  Court  did  not  apportion  On  change  of 
tiie  ooets.     If  an  in&nt  came  of  age,  and  carried  on  a  suit  costs^ot"^ 
iaestitated  in  his  name,  he  was  responsible  for  the  whole  costs,  apportioned. 
If  on  the  death  of  a  plaintiff  his  executors  revived  the  suit, 
they  were  responsible  for  all  the  costs  of  the  suit,  and  the 
ame  principles  were  applied  in  respect  of  the  next  friend  of 
a  Biarried  woman  :  Eligh  v.  Tredgett,  5  De  G.  &  Sm.  74. 

Any  person  might  have  instituted  a  suit  in  Chancery  on  Distinction 
b^ialf  of  an  in&nt,  but  a  suit  in  which  a  married  woman  was  between  an 
plaintiff  was  treated  as  her  own  suit,  and  her  next  friend  as  a°m°rH^° 
having  been  selected  by  her ;  and  where  the  next  friend  of  a  woman's  suit. 
■axried  woman  was  a  person  of  no  means,  the  proceedings 
vi^t  have  been  stayed  until  the  next  friend  was  changed, 
or  vstil  security  for  costs  should  be  given  in  the  usual 
:  Pernmngton  v.  Aknnj  1  S.  &  S.  264 ;  and  l^evena  v. 
1  Sim.  (N.  S.)  645. 

In  Waum  V.  HiU  [2  De  G.  M.  &  G.  807],  where  it  appeared  And  in  certain 
that  the  next  Iriend  of  a  feme  covert  plaintiff  was  insolvent,  f^^^^f  "*''* 
and  was  in  contempt  for  non-pajment  of  costs,  she  wa9  dis-  married 
charged  from  being   next  friend  without  prejudice  to  her  J!*^™***  ^***  ^ 
Hafaflity  alxeady  incurred,  and  all  proceedings  were  stayed    ^^^  ^^^^  ' 
antil  a  new  and  sufficient  next  friend  should  be  appointed, 
or  the  plaintiff  should  have  obtained  an  order  to  sue  in 
fanmd  fomperis  without  a   next   friend;   and  the  rule  that 
the  veaX  £nend  either  must  be  a  person  of  substance  or  must 
give  secmity  for  costs  applies  where  the  husband  of  the 
married  woman  (not  having  any  substantial  interest)  is  a 
€p-pUintiff :  SmM  v.  EuAe$  (No.  2),  IH.  &  M.  711. 

^le  diibrence  between  the  case  of  a  feme  covert  and  an  Distinction  as 
ioSuU  WMB  timt  a  feme  covert  selected  her  own  next  friend,  and  *^  "nfant^***** 
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Older  ZVL, 

BnleS. 


Suits  on  behalf 
of  infants. 


Appeals  by 

married 

women. 


BiileO. 

Actions  bj  and 
against  absent 
parties. 


Creditors. 


Shipowners. 


that  the  Court  was  always  anxious  that  oases  in  wliieli 
infants  were  ooncemed  should  be  brought  to  its  notice,  and 
it  had  a  jurisdiction  over  suits  by  in&nts,  whioh  it  had  not 
in  the  case  of  Buits  by  married  women,  to  stay  such  suits 
if  not  for  the  infant's  benefit,  and  coold  for  iiiat  porpoee 
avail  itself  of  any  impropriety  on  the  part  of  the  next  friexid 
in  bringing  the  suit :  Hind  v.  Whitmany  2  E.  &  J.  458. 

The  Court  would  take  into  oonsideration  the  motives  wliicli 
actuated  the  next  friend  of  an  infant  in  instituting  the  Bixit, 
and  if  it  appeared  that  the  next  friend  had  other  motives 
than  the  benefit  of  the  infant  the  Court  will  deprive  him  of 
his  costs :  Clayton  v.  Clarke,  9  W.  H.  718. 

A  married  woman  is  not  entitled  to  present  a  petition,  of 
appeal  without  a  next  friend,  although  another  person  joins 
in  the  petition,  and  the  suit  relates  to  her  separate  estate  : 
Picard  v.  Hine,  L.  S.  5  Ch.  274,  following  EUu4  v.  Inee^ 
7  De  G.  M.  4fe  O.  476. 

Eule  9.  Where  there  are  numerous  parties  having  the 
same  interest  in  one  action,  one  or  more  of  such  parties 
may  sue  or  be  sued,  or  may  be  authorized  by  the  Court  to 
defend  in  such  action,  on  behalf  or  for  the  benefit  of  all 
parties  so  interested. 

In  Oooper  v.  BlmeU  [1  Ch.  D.  691]  it  was  held  by  V.-O. 
Hall  that  a  single  creditor  oould  have  administration  of  the 
real  and  personal  estate  of  his  deceased  debtor,  without 
suing  on  behalf  of  ^'all  other  the  creditors.'*  But  in 
Worraker  v.  Pryer  [2  Ch.  D.  109],  the  Master  of  the  Bolls 
held  that  the  old  practice  was  clearly  established,  and  that 
there  was  nothing  in  the  new  Orders  to  alter  it,  and  that  in  a 
creditor's  action  for  the  administration  of  the  real  estate  of 
a  deceased  person  (who  has  not  devised  the  real  estate  to 
trustees  with  power  to  sell  and  give  receipts),  the  plaintiff 
must  sue  on  behalf  of  all  creditors;  and  this  case  was  fol- 
lowed by  V.-C.  Malins  in  Adcoek  v.  Peters,  W.N.  1876,  p.  139. 

See  also  Eyre  v.  Cox  [24  W.  B.  317],  where  the  Master  of 
the  Bolls  decided  that  where  it  appeared  on  the  statement  of 
claim  that  the  plaintiff  in  such  an  action  was  suing  on  behalf  of 
himself  and  all  other  creditors,  it  was  not  necessary  to  amend 
the  writ.  The  writ,  however,  as  well  as  the  stotement  of 
claim  ought  to  be  intituled,  '*  In  the  Matter  of  the  Estate.'* 

A  writ  was  issued  by  the  plaintiff  "  on  behalf  of  himself 
and  numerous  parties  having  the  same  interest"  under 
Order  XVI.  rule  9.  The  claim  was  by  the  plaintiff  on 
behalf  of  himself  and  the  other  owners  of  a  ship  against 
the  defendants  for  freight  and  dues  for  the  use  of  the  ship. 
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The  defendants  applied  to  add  the  names  of  the  other  [QrteZVL, 
owners  as  plaintiffs  nnder  Order  XVL  rule  13,  on  the  ^ 
ground  that  the  case  was  not  within  role  9,  and  also  tha^ 
the  defendants  might  have  the  liability  of  the  other  owners 
as  phuntiffs  for  costs.  Held  that  the  action  was  rightly 
brought  by  a  single  plaintiff  nnder  mle  9,  and  that  the 
case  was  not  within  rule  13 :  De  Hart  y.  Stevenaon^  1 Q.  B.  D. 
313. 

Bale  9a.  In  any  case  in  which  the  right  of  an  heir-at-  BhIb  Oo. 
law  or  the  next  of  kin  or  a  class  shall  depend  upon  the  ^^^7  ^     . 
construction  which  the  Court  may  put  upon  an  instrument,  at^vT,  ftc. 
and  it  shall  not  be  known,  or  be  difficult  to  ascertain,  who  is 
or  are  such  heir-at-law,  or  next  of  kin  or  class,  and  the  Court 
shall  consider  that  in  order  to  save  expense  or  for  some 
other  reason  it  will  be  conyenient  to  have  the  question  or 
questions  of  construction  determined  before  such  heir-at- 
law,  next  of  kin  or  class  shall  have  been  ascertained  by 
means  of  inquiry  or  otherwise,  the  Court  may  appoint 
some  one  or  more  person  or  persons  to  represent  such  heir- 
at-law,  next  of  kin,  or  class,  and  the  judgment  of  the 
Court  in  the  presence  of  such  person  or  persons  shall  be 
binding  upon  the  party  or  parties  or  dass  so  represented. 
[Bides  of  June  1876,  No.  7.] 

Bule  10.  Any  two  or  more  persons  claiming  or  being  Bvle  10. 
liable  as  co-partners  may  sue  or  be  sued  in  the  name  Actions  by  or 

,     .  ./»•#•  -I  igainst  firms. 

of  their  respective  firms,  if  any  ;  and  any  party  to  an 
action  may  in  such  case  apply  by  summons  to  a  Judge 
for  a  statement  of  the  names  of  ^e  persons  who  are  co- 
partners in  any  such  firm,  to  be  furmshed  in  such  manner, 
and  verified  on  oath  or  otherwise,  as  the  Judge  may 
direct 

The  provisions  of  Order  XXXI.  rule  20,  as  to  attachment 
for  disobedience  of  orders  ''  to  answer  interrogatories  or  for 
discovery  and  inspection  of  documents,"  do  not  apply  to 
orders  for  the  statement  of  the  names  of  partners  under 
Order  XVI.  rule  10 :  Pike  v.  Keene,  24  W.  R.  322. 

Bule  lOo.  Any  person  carrying  on  business  in  the  BnlelOa. 
name  of  a  firm  apparently  consisting  of  more  than  one  ^^'^f^^A*'  ^. 

1  n-^1  iT-i/,  r-n   y      fcndaiit  trading 

person  may  be  sued  in  the  name  of  such  firm.    iBules  u  a  firm. 
of  Jime  1876,  No.  8.] 
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Ozdnr  X7I. 

Bui*  11. 

ProyisioDs  of 
8.  42  of  15  St 
16  Vict,  c  86 
to  apply  ai>  to 
parties. 


Defendant  not 
to  take  objec- 
tion for  want 
of  parties  in 
any  case  to 
which  rales 
herein  set 
forth  shall 
extend. 


Bole  11.  Subject  to  the  proyisions  of  the  Act,  anc 
these  rules,  the  provisions  as  to  parties,  contained  ii 
section  42  of  15  &  16  Vict.  c.  86,  shall  be  in  force  as  tc 
actions  in  the  High  Court  of  Justice. 

[The  provisions  as  to  parties  contained  in  the  15  &  IC 
Vict.  c.  86,*  Chancery  Amendment  Act,  1852,  are  as 
follows : — 

[XLII.  It  shall  not  be  competent  to  any  defendant 
in  any  suit  in  the  said  Court  to  take  any  objection    for 
want  of  parties  to  such  suit,  in  any  case  to  which    tlie 
rules  next  hereinafter  set  forth  extend ;   and  such  rules 
shall  be  deemed  and  taken  as  part  of  the  law  and  practice 
of  the  said  Court,  and  any  law  or  practice  of  the  said  Court 
inconsistent  therewith  shall  be  and  is  hereby  abrogated 
and  annulled. 

[1.  Any  residuary  legatee  or  next  of  kin  may,  without 
serving  the  remaining  residuary  legatees  or  next  of  kiu, 
have  a  decree  for  the  administration  of  the  personal 
estate  of  a  deceased  person. 

[2.  Any  legatee  interested  in  a  legacy  charged  upon 
real  estate,  and  any  person  interested  in  the  proceeds  of 
real  estate  directed  to  be  sold,  may,  without  serving 
any  other  legatee  or  person  interested  in  the  proceeds 
of  the  estate,  have  a  decree  for  the  administration  of 
the  estate  of  a  deceased  person. 

[3,  Any  residuary  devisee  or  heir  may,  without  serving 
any  co-residuary  devisee  or  co-heir,  have  the  like 
decree. 

[4.  Any  one  of  several  cestuis  que  trust  under  any  deed 
or  instrument  may,  without  serving  any  other  of  such 
cestuis  que  trust,  have  a  decree  for  the  execution  of  the 
trusts  of  the  deed  or  instrument. 

[5.  In  all  cases  of  suits  for  the  protection  of  property 
pending  litigation,  and  in  all  cases  in  the  nature  of 


*  For  cases  on  this  Act  see  Morgan's  Chancery  ActSy  &c.,  and  see  aUo 
Fotler  V.  Ihster,  L.  R.  3  Ch.  330  ;  Whitney  v.  Smith,  L  R.  4  Ch.  513  ;  WalAtr 
V.  Seligmann,  L.  R.  12  Eq.  152;  Fointon  v.  Pointon,  L.  R.  12  £q.  547  ; 
Bruffv,  Cobbold,  L.  R.  7  Ch.  217  et  219 ;  iZtf  Berkeley's  Estate,  L.  R.  19  Eq.  467. 
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waste,  one  person  may  sae  on  behalf  of  himself  and  of    Ord«r  xvi., 
all  persons  having  the  same  interest.  ^^^^* 

[6.  Any  executory  administrator,  or  trustee  may  obtain  ^^  &  i^  Vict. 
a  decree  against  any  one  legatee,  next  of  kin,  or  cestui  t^liietu^to 
que  trust,  for  the  administration  of  the  estate,  or  the  lu^ties. 
execution  of  the  trusts. 

[7.  In  all  the  above  cases  the  C!ourt,  if  it  shall  see  fit, 
may  require  any  other  person  or  persons  to  be  made  a 
party  or  parties  to  the  suit,  and  may,  if  it  shall  see  fit, 
give  the  conduct  of  the  suit  to  such  person  as  it  may 
deem  proper,  and  may  make  such  order  in  any  particu- 
lar case  as  it  may  deem  just  for  placing  the  defendant 
on  the  record  on  the  same  footing  in  regard  to  costs  as 
other  parties  having  a  common  interest  with  him  in  the 
matters  in  question. 

[8.  In  all  the  above  cases  the  persons  who,  according  ■••  P-  ^^ 
to  the  present  practice  of  the  Court,  would  be  necessary 
parties  to  the  suit,  shall  be  served  with  notice  of  the 
decree,  and  after  such  notice  they  shall  be  bound  by  the 
proceedings  in  the  same  manner  as  if  they  had  been 
originally  made  parties  to  the  suit,  and  they  may  by  an 
order  of  course  have  liberty  to  attend  the  proceedings 
under  the  decree ;  and  any  party  so  served  may,  within 
such  time  as  shall  in  that  behalf  be  prescribed  by  the 
general  order  of  the  Lord  Chancellor,  apply  to  the 
Court  to  add  to  the  decree.  . 

[9.  In  all  suits  concerning  real  or  personal  estate 
which  is  vested  in  trustees  under  a  will,  settlement,  or 
otherwise,  such  trustees  shall  represent  the  persons  bene- 
ficially interested  under  the  trust,  in  the  same  manner 
and  to  the  same  extent  as  the  executors  or  administra- 
tors in  suits  concerning  personal  estate,  represent  the 
persons  beneficially  interested  in  such  personal  estate, 
and  in  such  cases  it  shall  not  be  necessary  to  make  the 
persons  beneficially  interested  under  the  trusts  parties 
to  the  suit ;  but  the  Court  may,  upon  consideration  of 
the  matter,  on  the  hearing,  if  it  shall  so  think  fit,  order 
such  persons,  or  any  of  them,  to  be  made  parties."] 

Bule  12.  Subject  as  last  aforesaid,*  in  all  probate  Bote  12. 

Rules  in  pro- 


•  See  rule  11  of  this  Order.  bate  actions. 
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actions  the  rules  as  to  parties,  heretofore  in  use  in  the 
Court  of  Probate,  shall  continue  to  be  in  force. 

The  practice  as  to  citations  to  see  proceedings  heretofore 
in  use  in  the  Probate  Court  has  not  been  altered  by  the  Judi- 
cature Acts  and  the  rules  therein  contained,  and  therefore  in 
order  that  a  decree  in  a  testamentary  suit  may  bind  the  heir- 
at-law  or  devisees  of  real  estate,  a  citation  should  be  taken 
out  against  them  under  the  provisions  of  20  <&  21  Vict.  c.  77, 
8.  61,  notwithstanding  the  directions  of  Order  XVI.  rule  13  : 
Kennatoay  v.  Kennaway,  1  P.  D.  148. 

Bule  13.  No  action  shall  be  defeated  by  reason  of  the 
misjoinder  of  parties,  and  the  Court  may  in  every  action 
deal  with  the  matter  in  controversy  so  far  as  regards  the 
rights  and  interests  of  the  parties  actually  before  it.     The 
Court  or  a  Judge  may,  at  any  stage  of  the  proceedings, 
either  upon  or  without  the  application  of  either  party,  and 
on  such  terms  as  may  appear  to  the  Court  or  a  Judge  to 
be  just,  order  that  the  name  or  names  of  any  party  or 
parties,  whether  as  plaintiffs  or  as  defendants,  improperly 
joined  be  struck  out,  and  that  the  name  or  names  of  any 
party  or  parties,  whether  plaintiffs  or  defendants,  who 
ought  to  have  been  joined,  or  whose  presence  before  the 
Court  may  be  necessary  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon  and  settle 
all  the  questions  involved  in  the  action,  be  added.    No 
person  shall  be  added  as  a  plaintiff  suing  without  a  next 
friend,  or  as  the  next  friend  of  a  plaintiff  under  any  dis- 
ability, without  his  own  consent  thereto.    All  parties 
whose  names  are  so  added  as  defendants  shall  be  served 
with  a  summons  or  notice  in  manner  hereinafter  men- 
tioned, or  in  such  manner  as  may  be  prescribed  by  any 
special  order,  and  the  proceedings  as  against  them  shall 
be  deemed  to  have  bc^un  only  on  the  service  of  such 
summons  or  notice. 

Where  the  Court  is  of  opinion  that  a  defendant  is  an  im- 
proper party  to  an  action,  it  will  order  the  name  of  such 
defendant  tp  be  struck  out  of  the  record  before  the  hearing, 
notwithstanding  he  may  have  filed  his  statement  of  defence : 
VaUance  v.  Birmingham  and  Midland  Land  and  Invesknent  Cor- 
poraticn  [2  Ch.  D.  369] ;  but  as  in  this  case  the  defendant  did 
not  apply  to  be  diBmissed  at  the  first  possible  moment,  no 
costs  were  given. 
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B.  agreed  to  purohase  freehold  hereditaments  of  A.,  who     Ordnr  ZV!., 
pnrported  to  sell  under  a  power  of  sale  contained  in  a  mort-       BntolB.  ^ 
gage  to  A.  by  0.,  as  trustee  and  executor  of  the  will  of  D.  Defendant  not 
After  acceptance  of  the  title   and  preparation  of  the  oon-  *^^®^  unless 
reyance,  B.  received  formal  notice  from  unpaid  residuary  adjudication  of 
legatees  of  D.  of  a  claim  by  them  to  the  same  property',  question. 
In  an  action  by  A.  for  specific  performance  of  the  agreement, 
a  motion  by  B.,  that  the  residuary  legatees  who  had  given 
notice  of  their  daim  might  be  added  as  defendants  to  the 
action,  was  refused  with  costs,  as  no  question  arose  which,  for 
the  purpose  of  being  effectually  adjudicated  upon  and  settled, 
required  that  these  residuary  legatees  should  be  added  as 
parties  :  Harry  v.  Davey^  2  Gh.  D.  721. 

Where  a  plaintiff  company  had  its  right  of  action  against  New  plaintiffa. 
the  defendants  on  the  ground  that  such  right  had  passed  by  a 
deed  transferriug  the  property,  estate,  and  effects  of  a  com- 
pany which  had  been  wound  up,  but  such  right  was  held  by 
the  Court  not  to  have  passed  by  the  deed.  The  Court  declined 
to  allow  the  plaintiff  company  to  add  as  plaintiffs  the  directors 
of  the  old  company :  New  Westminster  Brewery  Co,  v.  Hannah^ 
24  W.  E.  899. 

See  also  Be  Hart  v.  StevenMony  1  Q.  B.  D.  313,  noted  on 
Order  XVI.  rule  9 ;  Edwards  v.  Lowiher,  24  W.  E.  434,  noted 
on  Order  XYI.  rule  8 ;  and  Eennaway  y.  Kennaway^  1  P.  D. 
148,  as  to  citation  to  see  proceedings  in  testamentary  suits, 
Doted  on  Order  XYI.  rule  12. 

Bale  14.  Any  application  to  add  or  strike  out  or  substi-  ^^  ^4. 

tnte  a  plaintiff  or  defendant  may  be  made  to  the  Court  ^itrrluoM  ^ ' 

or  a  Judge  at  any  time  before  trial  by  motion  or  summons,  parties. 
or  at  the  trial  of  the  action  in  a  summary  manner. 

Bule  15.  Where  a  defendant  is  added,  unless  otherwise  ^^^  ^^' 

ordered  by  the  Court  or  Judge,  the  plaintiff  shall  file  an  ^p^n'^Xn 

amended  copy  of  and  sue  out  a  writ  of  summons,  and  o^  new 

serve  such  new  defendant  with  such  writ  or  notice  in  lieu  *  ^^  *^'' 
of  service  thereof  in  the  same  manner  as  original  defend- 
ants are  served. 

A  writ  may  be  amended  upon  production  of  counsel's  brief  Amending 
initialed  by  tiie  registrar,  without  drawing  up  oider  for  the  ^"^' 
purpose :  McMob  v.  Mathias,  W.  N.  1876,  p.  214. 

Bule  16.  If  a  statement  of  claim  has  been  delivered  Enls  16. 
preyiously  to  such  defendant  being  added,  the  same  shall,  Amended 

*^  ^  V  2  statement  of 
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nnless  otherwise  ordered  by  the  Court  or  Judge,  be 
amended  in  such  manner  as  the  making  snch  new  de- 
fenrlant  a  party  shall  render  desirable,  and  a  copy  of  snch 
amended  statement  of  claim  shall  be  delirered  to  snch 
new  defendant  at  the  time  when  he  is  serred  with  the 
writ  of  summons  or  notice  or  afterwards,  within  four  days 
after  his  appearance. 

Bule  17.  Where  a  defendant  is  or  claims  to  be  entitled 
to  contribution  or  indemnity,  or  any  other  remedy  or  relief 
over  against  any  other  person,  or  where  from  any  other 
cause  it  appears  to  the  Court  or  a  Judge  that  a  question 
in  the  action  should  be  determined  not  only  as  between 
the  plaintiff  and  defendant,  but  as  between  the  plaintiff, 
defendant,  and  any  other  person,  or  between  any  or  either 
of  them,  the  Court  or  a  Judge  may  on  notice  being  given 
to  such  last-mentioned  person,  make  such  order  as  may 
be  proper  for  haying  the  question  so  determined. 

The  only  purpose  for  which  a  third  party  is  brought  before 
the  Court  under  Order  XVI.  rules  17  and  18  is  to  bind  him 
by  the  action,  and  preclude  him  from  saying  tbat  it  had  not 
been  properly  defended :  Warner  v.  Tmning^  24  W.  B.  636, 
noted  also  on  Act  of  1873,  sect.  24,  sub-sect.  3,  p.  27  (ante). 

The  Court  has  power  to  order  a  notice  to  be  served  upon  a 
third  person  if  there  is  one  question  common  to  all  the  parties, 
though  the  whole  question  to  be  tried  between  the  plaintiff 
and  the  defendant  is  not  the  same  as  that  which  would 
arise  between  the  defendant  and  the  third  person.  But  the 
exercise  of  the  power  is  discretionary,  and  if  the  introduction 
of  the  third  person  will  tend  to  prejudice  or  delay  the  plaintiff, 
leave  will  not  be  given  to  serve  the  notice,  Bower  v.  HarUey^ 
1  Q.  B.  D.  652. 

In  order  to  entitle  a  defendant  to  serve  a  notice  on  a  third 
person,  under  Order  XVI.  rules  17  and  18,  it  is  not  necessary 
that  the  whole  question  between  the  plaintiff,  the  defendant, 
and  the  third  person  should  be  identical ;  it  is  sufficient  if  it 
be  primd  facie  made  out  that  a  material  question  in  the  action 
is  also  a  question  between  the  defendant  and  the  third 
person ;  and  under  such  circumstances  the  Court  will  order 
service  of  the  notice,  if  the  plaintiff  will  not  be  prejudiced  or 
delayed  by  the  introduction  of  the  third  person. 

Therefore  where  an  action  had  been  brought  against 
defendants  for  breach  of  charter-party,  by  which  they  agreed 
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to  discharge  a  cargo  of  nitrate  of  soda  as  fast  as  the  custom  of    Order  XYI., 
the  port  of  discharge  would  allow,  and  the  defendants  had     _  _ 

sold  at  Liverpool,  to  a  company  carrying  on  business  in  '^^J^  P**"*/ 
Scotland,  the  cargo  to  arrive,  and  it  was  shown  thai  by  the 
CQstom  of  the  trade  of  which  the  company  were  aware,  on 
such  a  sale  of  such  a  cargo,  the  buyers  would  be  bound  to 
dischaige  in  accordance  with  the  custom  of  the  port ;  it  was 
held  that  the  defendants  were  entitled  to  an  order  citing 
the  company  to  appear  and  take  part  in  the  trial  under 
Order  XYI.  rules  17  and  18,  and  also  that  Order  XI.  rules 
2  and  4,  as  to  service  of  writs  out  of  jurisdiction,  applies  to 
the  service  of  notices  on  third  persons,  under  Order  XYI. 
rules  17  and  18,  and  that  service  of  the  notice  on  the  com- 
pany in  Scotland  was  therefore  good.  Swatuea  Shipping  Co* 
V.  Duncan^  1  Q.  B.  D.  644.    See  also  p.  157  (ante). 

See  Edwards  v.  Lowther,  24  W.  B.  434,  noted  on  Order  XYI. 
rule  3 ;  Harry  v.  Davey,  2  Ch.  D.  720,  noted  on  Order  XYI. 
rule  13 ;  Shqthard  v.  Beane,  2  Gh.  D.  223,  noted  on  section 
24,  sub-section  3,  Act  1873. 

Bule  18.  Where  a  defendant  claims  to  be  entitled  to  Bvle  18. 
contribution,  indemnity,  or  other  remedy  or  relief  over  Notice  to  thira 
against  any  person  not  a  party  to  the  action,  he  may,  by  defendant 
leave  of  the  Ck)urt  or  a  Judge,  issue  a  notice  to  that  effect, 
stamped  with  the  seal  with  which  writs  of  summons  are 
sealed.  A  copy  of  such  notice  shall  be  filed  with  the  proper 
officer  and  served  on  such  person  according  to  the  rules 
relating  to  the  service  of  writs  of  summons.  The  notice 
shall  state  the  nature  and  grounds  of  the  claim,  and  shall, 
unless  otherwise  ordered  by  the  Court  or  a  Judge,  be 
served  within  the  time  limited  for  delivering  his  state- 
ment of  defence.  Such  notice  may  be  in  the  form  or  to 
the  effect  of  the  form  No.  1  in  Appendix  (B)  hereto  with 
such  variations  as  circumstances  may  require,  and  there- 
with shall  be  served  a  copy  of  the  statement  of  claim,  or 
if  there  be  no  statement  of  claim,  then  a  copy  of  the  writ 
of  summons  in  the  action. 

Where  the  plaintiffs  and  defendants  allege  that  a  suit  is  Suit 
occasioned  by  the  conduct  of  a  third  party,  the  Court  will  *^*^^ct^f  ^^ 
give  leave  that  he  may  be  served  with  notice  of  the  suit,  so  as  third  party. 
to  enable  the  Court  to  grant  relief  against  him :  Treleven  v. 
Bray,  1  Ch.  D.  176. 

In  a  case  where  C.  bought  goods  from  H.  and,  after  de- 
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livery  but  before  the  time  for  payment,  C.  became  bankrupt, 
n.,  when  the  time  for  payment  arrived,  commenced  an  action 
against  S.  for  the  price,  alleging  that  C.  had  bought  the  goods 
by  the  authority  of  S.,  and  either  on  account  of  S.  or  on  the 
joint  account  of  S.  and  C.  S.  thereupon  served  the  trustee 
with  a  notice  under  Order  XVI.  rule  18.  The  trustee  then 
applied  for  and  obtained  in  bankruptcy  an  order  restraining 
S.  from  taking  or  continuing  any  proceedings  against  the 
trustee  under  Order  XVI.  S.  appealed  from  this  decision, 
and  it  was  held  that  this  order  must  be  discharged,  for  that 
the  case  between  H.  and  S.  could  not  be  tried  in  bankruptcy, 
and  that  S.,  if  found  liable  in  the  action,  ought  not  to  have  to 
try  the  same  question  again  in  bankruptcy  between  himself 
and  the  trustee :  Ex  parte  Smith,    In  re  CoUie,  2  Gh.  D.  51. 

To  a  claim  by  plaintififs  for  not  accepting  183  chests  of 
shellac  according  to  contract,  the  defendants,  among  other 
defences,  raised  the  defence  that  the  shellac  was  not  of  the 
quality  contracted  for.  The  defendants  had  contracted  with 
Messrs.  R.  and  T.  respectively  for  the  sale  to  them  of  60 
chests  on  the  same  terms  as  their  contract  with  the  plaintiffs, 
and  the  defendants  cited  Messrs.  B.  and  T.  under  Order  XVI. 
rule  18.  Messrs.  R.  consented  to  be  bound  by  the  judgment 
in  the  action  as  to  the  quality  of  the  shellac ;  and  it  was 
hold  that  Messrs.  R.  and  T.  had  been  properly  cited  under 
Order  XVI.  rule  18 ;  and  the  Court  directed,  under  rule  21, 
that  Messrs.  T.  should  be  at  liberty  to  appear  and  defend  the 
action  so  far  as  regarded  the  quality  of  the  shellac,  and  that 
they  should  be  bound  by  the  finding  of  the  jury  on  that 
question,  and  that  the  question  of  costs  should  be  reserved 
until  after  the  trial :  Benecke  v.  Frosty  1  Q.  B.  D.  419, 

See  Shephard  v.  Beane,  2  Ch.  D.  223,  and  Fadwiek  v.  ScoU, 
2  Ch.  D.  736,  noted  on  section  24,  sub-section  3,  of  Act  of  1873  ; 
Bower  V.  Hartley,  1  Q.  B.  D.  652,  Swansea  Shipping  Co*  v. 
Duncan^  1  Q.  B.  D.  644,  noted  on  the  last  preceding  rule. 

Kule  19.  When  under  rule  17  of  this  order  it  is  made 
to  appear  to  the  Court  or  a  Judge  at  any  time  before  or 
at  the  trial  that  a  question  in  the  action  should  be  deter- 
mined, not  only  as  between  the  plaintiff  and  defendant, 
but  as  between  the  plaintiff  and  the  defendant  and  any 
other  person,  or  between  any  or  either  of  them,  the  Court 
or  a  Judge,  before  or  at  the  time  of  making  the  order  for 
having  such  question  determined,  shall  direct  such  notice 
to  be  given  by  the   plaintiff  at  such  time  and  to  such 
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person,  and  in  snch  manner  as  may  be  thought  proper,  and    Order  xvi, 
if  made  at  the  trial  the  Judge  may  postpone  such  trial  as      ^^^^^' 
he  may  think  fit. 

See  Shephard  y,  Beane^  2  Ch.  D.  223,  noted  on  section  24, 
sub-section  3,  Act  1873;  Bower  v.  Hartley,  1  Q.  B.  D.  652, 
noted  on  Order  XVI,  rule  17. 

Bule  20.  If  a  person  not  a  party  to  the  action,  who  is  Bnle  90. 
served  as  mentioned  in  rule  18,  desires  to  dispute  the  ^T®*^^*^ 
plaintiff's  claim  in  the  action  as  against  the  defendant  on  bound. 
whose  behalf  the  notice  has  been  given,  he  must  enter 
an  appearance  in  the  action  within  eight  days  from  the 
8er?ice  of  the  notice.    In  default  of  his  so  doing,  he  shall 
be  deemed  to  admit  the  validity  of  the  judgment  obtained 
against  such  defendant,  whether  obtained  by  consent  or 
otherwise.   Provided  always,  that  a  person  so  served  and 
failing  to  appear  within  the  said  period  of  eight  days  may 
apply  to  the  Court  or  a  Judge  for  leave  to  appear,  and 
such  leave  may  be  given  upon  such  terms,  if  any,  as  the 
Court  or  a  Judge  shall  think  fit 

See  Swansea  Shippifig  Co,  v.  Duncan,  1  Q.  B.  D.  644,  and 
Bower  v.  Hartley,  1  Q.  B.  D.  652,  noted  on  Order  XVL 
rule  17. 

Bule  21.  If  a  person  not  a  party  to  the  action  served  Sole  21. 
under  these  rules  appears  pursuant  to  the  notice,  the  party  ^^  ^tj ^^  car 
giving  the  notice  may  apply  to  the  Court  or  a  Judge  for  they  may  be  ' 
directions  as  to  the  mode  of  having  the  question  in  the  J^^^"®^  *^ 
action  determined;   and  the  Court  or  Judge,  upon  the 
hearing  of  such  application,  may,  if  it  shall  appear  desirable 
so  to  do,  give  the  person  so  served  liberty  to  defend  the 
action  upon  such  terms  as  shall  seem  just,  and  may  direct 
such  pleadings  to  be  delivered,  or  such  amendments  in  any 
pleadings  to  be  made,  and  generally  may  direct  such  pro- 
ceedings to  be  taken,  and  give  such  directions  as  to  the 
Court  or  a  Judge  shall  appear  proper  for  having  the 
question  most  conveniently  determined,  and  as  to  the 
mode  and  extent  in  or  to  which  the  person  so  served  shall 
be  bound  or  made  liable  by  the  decision  of  the  question. 

See  Bovoer  v.  HarOey,  1  Q.  B.  D.  652,  noted  on  Order  XVI. 
rule  17,  and  Benecke  v.  Frori,  1  Q.  B.  D.  419,  noted  on  Order 
XVL  rule  18. 
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Ord«r  ZVI., 
Bole  81. 


Creditors  let 
in  to  claim  at 
any  time 
before  final 
distribution. 


Creditors*  suit« 
after  distri- 
bution. 


Next  of  kin  let 
in  to  claim. 


The  Conrt  has  full  jarisdiction  to  deal  with  a  fund  in 
Court  even  after  a  decree  for  its  distribntion :  Moniefiore  v. 
Broume,  7  H.  L.  C.  264. 

Creditors  will  be  let  in  at  any  time  whilst  the  fund   is 
nnder  the  control  of  the  Court :  Laahley  v.  ffoggt  11  Ves.  602, 
and  Brett  v.  Carmichaelj  35  Beav.  340 ;  even  after  a  deficient 
fund  has  been  apportioned,  on  payment  of  the  costs  of  the 
application  and  re-apportionment :  AngeU  v.  Haddon^  1  Mad. 
529  ;  but  where  the  fund  had  been  apportioned  and  part  of  it 
had  been  paid  over,  while  the  remainder  had  been  carried  to 
the  account    of  particular  legatees  before  the  creditor  had 
proved  his  debt ;  the  creditor  was  held  entitled  to  receive  out 
of  the  funds  of  the  legatees  so  remaining  in  Court,  not  the 
whole  of  the  debt,  but  only  a  part  of  it  bearing  the  same  pro- 
portion to  the  whole,  as  the  legacies  g^ven  to  those  legatees 
bore  to  the  whole  amount  of  the  legacies  given  by  the  Tvill : 
CHUegpieY,  Alexander^  3  Russ.   130;  Chreig  v.  SomerviUe^  1  R. 
&   M.  338;  Broum  v.  Lake,  1  D.  G.  &  S.    144.     See  also 
Hooper  y.  Smart,  1  Ch.  D.  90. 

The  rule  in  Oillespie  v.  Alexander  is  not  applicable  when 
the  estate  has  not  been  administered  by  the  Court :  Daviea  v. 
NicoUon,  2  D.  G.  <fe  J.  693. 

A  creditor  may  bring  an  action  against  devisees  and 
residuary  legatees  in  respect  of  liabilities  of  the  testator 
accrued  after  distribution  of  the  assets,  and  to  such  a  snit  the 
executors  are  not  necessary  parties :  Thomas  v.  OriffUh,  2 
D.  G.  F.  k  J.  555. 

After  an  order  for  distribution  of  a  fund  in  Court,  next 
of  kin  will  also,  upon  a  primd  facie  case  being  made  out,  be 
let  in  to  establish  their  claim,  and  the  distribution  of  the 
fund  in  Court  will  in  the  meantime  be  stayed. 

In  Bolini  v.  G^ay  (not  yet  reported)  after  the  distribution 
of  the  fand  in  Court  had  been  ordered,  the  order  was  stayed, 
and  an  inquiry  directed  touching  the  rights  of  new  claimants. 

If  the  fund  has  been  distributed  repayment  will  be  or- 
dered, but  the  claimant  will  be  bound  by  the  accounts  taken 
in  the  suit :  Bwoid  v.  'Frowd,  1  M.  &  E.  200. 

The  Court,  however,  will  not  assist  next  of  kin  who, 
having  had  full  notice,  have  neglected  to  prosecute  their 
claims  :  Sawyer  v.  Birehmare,  1  Keen,  391. 
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JOINDEB  OF  CAUSES  OF   ACTION. 

Rale  1.  Subject  to  the  following  mles,  the  plaintiff  may  Bvla  l. 
unite  in  the  same  action  and  in  the  same  statement  of  -^oin^i^r  of 

,.  1  t»         •         1        •!»  *  li^  causes  of 

claim  seyeral  causes  of  action,  but  if  it  appear  to  the  Court  action. 
or  a  Judge  that  any  such  causes  of  action  cannot  be 
conveniently  tried  or  disposed  of  together,  the  Court  or 
Judge  may  order  separate  trials  of  any  of  such  causes  of 
action  to  be  had,  or  may  make  such  other  order  as  may  be 
necessary  or  expedient  for  the  separate  disposal  thereof. 

Rule  2.  No  cause  of  action  shall  unless  by  leave  of  the  ^^  *• 
Court  or  a  Judge  be  joined  with  an  action  for  the  recovery   actions  for 
of  land,  except  claims  in  respect  of  mesne  profits  or  arrears   recovery  of 
of  rent  in  respect  of  the  premises  claimed,  or  any  part  certain  claims, 
thereof,  and  damages  for  breach  of  any  contract  under  ^^• 
which  the  same  or  any  part  thereof  are  held. 

An  action  "  to  establish  title  to  land "  is  an  action  *'  for 
the  recovery  of  land,"  so  as  to  require  the  leave  of  the  Court 
under  this  rule  for  its  joinder  with  another  cause  of  action. 

An  action  for  the  administration  of  personal  estate  may  be  Administration 
joined  with  an  action  to  establish  title  to  real  estate  where  ^^  P««pnal 
the  plaintiff  claims  both  estates  under  a  common  gift  in  the 
same  will :   WhetsUme  v.  Dewis,  1  Ch.  D.  99. 

Leave  will  be  given  to  join  with  an  action  for  the  recovery  Recovery  of 
of  land  an  action  for  the  recovery  or  delivery  of  a  deed  relating  ***®^*  jomed. 
to  the  land,  also  for  the  recovery  of  personal  estate  comprised 
in  the  same  instrument:  Cook  v.  Enchmarch^  2  Ch.  D.  111. 

Leave  has  been  given  to  join  with  an  action  for  the  recovery  Claim  for 
of  land  a  claim  for  a  receiver :  AUen  v.  Kennet,  24  W.  R.  845.  "reiver. 
QnsBre  is  leave  necessary  ? 

In  an  action  by  the  heir-at-law,  who  was  also  one  of  the  Administra- 
next  of  kin,  of  an  intestate  against  the  administratrix,  who  ^^°°- 
was  in  possession  of  the  intestate's  real  estate,  leave  was  given 
to  join  a  claim  for  the  recovery  of  the  land,  and  a  claim  for 
the  administration  of   the  estate:   KUching  v.   KUching,  24 
W.  B.  901. 

In  an  action  to   obtain  possession  of  a  set  of  chambers  To  compel 
a  claim  was  joined  to  compel  execution  of  a  deed  of  con-   «*«cution  of 
veyanoe    to  new  trustees  of  other     property :    Manisty    v.  other  property 
Kenealy,  24  W.  B.  918. 

An  action  for  foreclosure  is  not  an  action  for  the  recovery  Foreclosure. 
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EnleS. 

Claims  by 
trustee  in 
bankruptcy. 

Bole  4. 

Husband  and 
wife. 

Bole  6. 
Executors  or 
adminis- 
trators. 


of  land  within  the  meaning  of  the  mle :  TaweU  v.  The  SlaJte 
Co.,  3  Ch.  D.  629. 

Bule  3.  Claims  by  a  trustee  in  bankruptcy  as  such 
shall  not,  unless  by  leave  of  the  Court  or  a  Judge,  be 
joined  with  any  claim  by  him  in  any  other  capacity. 

Bule  4.  Claims  by  or  against  husband  and  wife  may  be 
joined  with  claims  by  or  against  either  of  them  sepa- 
rately. , 

Bule  5.  Claims  by  or  against  an  executor  or  adminis- 
trator as  such  maybe  joined  with  claims  by  or  against  bJTn 
personally,  provided  the  last-mentioned  claims  are  alleged 
to  arise  with  reference  to  the  estate  in  respect  of  which  the 
plaintiff  or  defendant  sues  or  is  sued  as  executor  or  adxni- 
nistrator. 

See  Padwick  v.  Scott^  2  Ch.  D.  736,  noted  on  section  24, 
sub-section  3,  of  Act  1873. 

Bule  6.  Claims  by  plaintiffs  jointly  may  be  joined  with 
claims  by  them  or  any  of  them  separately  against  the 


Bule  6. 

Claims  by 

plaintiffs  j  i-"    j      a 

jointly  may  be  ^^^  defendant. 

joined  with  separate  claims  in  certain  cases. 


Bule  7. 
Subject  to 
rule  1. 

Bule  8. 

Power  for  de- 
fendant to  raise 
the  question 
of  joinder. 


Bule  7.  The  last  three  preceding  rules  shall  be  subject 
to  rule  1  of  this  order,  and  to  the  rules  hereinafter 
contained. 

Bule  8.  Any  defendant  alleging  that  the  plaintiff  has 
united  in  the  same  action  several  causes  of  action  which 
cannot  be  conveniently  disposed  of  in  'one  action,  may  at 
any  time  apply  to  the  Court  or  a  Judge  for  an  order  con- 
fining the  action  to  such  of  the  causes  of  action  as  may  be 
conveniently  disposed  of  in  one  proceeding. 

Bule  9.  If  on  the  hearing  of  such  application  as  in  the 

may^orfer"^^'  last  preceding  rule  mentioned,  it  shall  appear  to  the 

limitation        Court  or  a  Judgo  that  the  causes  of  action  are  such  as 

of  action.         cannot  all  be  conveniently  disposed  of  in  one  action,  the 

Court  or  a  Judge  may  order  any  of  such  causes  of  action 

to  be  excluded,  and  may  direct  the  statement  of  claim,  or, 

if  no  statement  of  claim  has  been  delivered,  the  copy  of 

the  writ  of  summons,  an4  the  indorsement  of  claim  on  the 

writ  of  summons,  to  be  amended  accordingly,  and  may 

make  such  order  as  to  costs  as  may  be  just 


Bule  9. 
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ACnOKS  BY   AND   AGAINST   LUNATICS  AND  PEBS0N8  OF 

UNSOUND   MIND. 

In  all  cases   in   which  lunatics  and  persons  of  un*  Rules  as  to 
loimd  mind  not  so  found  by  inquisition  might  respectively  agaUw^  ^  *^ 
before  the  passing  of  the  Act  have  sued  as  plaintifb  or  lunatics 
vDidd  hare  been  liable  to  be  sued  as  defendants  in  any  ^somiTmind. 
Actkm  or  suit,  they  may  respectively  sue  as  plaintiffs  in 
any  actkai  by  their  committee  or  next  friend  in  manner 
pTM^ised  in  the  Court  of  Chancery  before  the  passing  of 
the  Act,  and  may  in  like  manner  defend  any  action  by 
their  committees  or  guardians  appointed  for  that  purpose. 

Hie  Chancery  Division  has  jurisdiction  to  give  directions  Guardianship 
M  to  the  guardianship  and  maintenance  of  a  person  of  im-  ^°^  mamte- 
OTsd  mind  not  bo  found,  but  will  Mot  exercise  it  unless  the  persons  of 
property  is  smaU,  and  proceedings  are  not  intended  to  be  ^^nsound  mind 
tok»  in  lunacy  :   Vane  t.  Vane,  2  Ch.  D.  124.  ''^^  "^  ^^^^• 

There  vas  not  transferred  to  or  vested  in  the  High  Court  of  Jurisdiction  in 
Jvsdoe  any  jurisdiction  usually  vested  in  the  Lord  Chancellor  traMfe^ed  to 
<ff  in  the  Lords  Justices  of  Appeal  in  Chancery,  or  either  of  High  Court, 
than,  in  relation  to  the  custody  of  the  persons  and  estates  of 
idiots,  lunatics,  and  persons  of  unsound  mind  [see  s.  17,  Judi- 
cature Act,  1873].    But  any  jurisdiction  usually  vested  in  the  but  to  Judges 
Lords  Justices,  or  either  of  them,  in  relation  to  the  persons  ^^^^^  !*^^ 

,       .  r^.  ■■-.•I..  \  <.  ,.,    manual. 

and  estates  of  idiots,  lunatics,  and  persons  of  unsoimd  mmd 
is  to  be  exercised  by  such  Judge  or  Judges  of  the  High  Court 
of  Jnstiee  or  Court  of  Appeal  as  may  be  entrusted  by  the 
ngn  manual  of  Her  Majesty  or  her  successors  with  the  care 
and  commitment  of  the  custody  of  such  persons  and  estates 
'jKtB  a.  7,  Judicature  Act,  1875]. 

See  13  4?  14  Vict.  c.  60,  as  to  power  to  make  vesting  orders  Trustee  Acta, 
touching  property  of  lunatics  or  persons  of  unsound  mind  [ss. 
3  and  5]  as  to  lands,  stock,  or  chose  in  action  held  by  any  such 
person  upon  any  trust  or  by  way  of  mortgage,  [s.  4]  as  to 
OQotingent  rights  in  land  so  held  upon  any  trust,  or  by  way  of 
mortgage,  [s.  6]  as  to  stock  standing  in  Uie  name  of  any  de- 
ceased person,  whose  peisonal  representative  is  a  lunatic  or 
penon  of  unsound  mind.     See  also  15  &  16  Vict.  c.  87,  s.  15. 

There  ia  such  jurisdiction,  although  the  lunatic  may  not  Lunacy  con- 
be  90  found    by    inquisition,  and    the  lunacy  is  contested.  *®«*^ 
See  Pemberton  on  JudgmerUs,  594 ;  Be  ViaU,  8  De  G.  M.  & 
G.  439 ;  and  25  &  26  Vict.  c.  86.     (The  Lunacy  Eegulation 
Acr,  1862.) 
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Appointment 
of  new 
trustees  of 
lunatic. 


Suits  on  behalf 
of  lunatics,  &c. 


By  next  friend. 


Defend  bj 
committee. 


No  action  by 
lunatic 
without  leave. 


Where  there  is  no  disability  except  nnsonndness  of  mind» 
the  application  must  be  made  in  lunacy  :  Daniell  5th  ed.  p. 
1803 ;  Be  Ormerod,  3  De  G.  &  J.  249  ;  Be  Good  Intent  Society^ 
2  W.  R.  671 ;  Jeffryes  v.  Dryadale,  7  Jur.  (N.  S.)  667,  9  W. 
B.  428  ;  Herring  v.  Clark,  L.  R.  4  Ch.  167. 

Bat  where  an  order  for  the  appointment  of  new  trustees 
of  the  property  of  a  lunatic  or  person  of  unsound  mind  is 
required,  the  application  should  be  made  in  the  Ghanoery 
Division  as  well  as  in  lunacy :  Be  ArrowgnUth^e  Trusts,  6  W. 
R.  642,  4  Jur.  (N.  S.)  1123;  Be  Stewart,  8  W.  B.  297;  Be 
Boyce,  12  W.  R.  359  ;  Herring  v.  Clark,  L.  R.  4  Ch.  167 ;  Be 
Otoen,  L.  R.  4  Ch.  782 ;  Be  Mason,  L.  R.  10  Ch.  273. 

And  in  such  case  service  of  the  petition  on  a  trustee  of 
unsound  mind  is  not  necessary :  Be  Oreen,  L.  R.  10  Ch.  272. 

Suits  on  behalf  of  idiots  and  lunatics  are  usuaUy  instituted 
by  the  committees  of  their  estates,  but  sometimes  where  there 
has  been  no  committee,  or  where  the  interest  of  the  committee 
was  likely  to  clash  with  that  of  the  persons  whose  estates 
were  under  his  care,  informations  have  been  exhibited  on 
their  behalf  by  the  Attomey-Oeneral  as  the  officer  of  the 
Crown. 

Persons  incapable  of  acting  for  themselves,  whether  coming 
under  the  description  of  idiots  or  lunatics  or  not,  have  been 
permitted  to  sue  by  their  next  friend  without  the  interven- 
tion of  the  Attorney-General.*  See  Jones  v.  lAoyd,  L.  R.  18 
Eq.  265. 

An  idiot  or  a  lunatic  may  be  made  a  defendant  to  a  suit, 
but  then  when  he  has  been  found  of  unsound  mind,  he  most 
defend  by  the  committee  of  his  estate,  who,  as  well  as  the 
idiot  or  lunatic  whose  estate  is  under  his  case,  is  a  necessary 
party  to  a  suit  respecting  the  estate.* 

No  action  should  be  instituted  on  behalf  of  a  lunatic, 
nor  should  any  proceedings  be  taken  in  a  pending  suit  on 
behalf  of  a  person  of  unsound  mind,  whether  plaintiff  or 
defendant,  when  so  found  by  inquisition,  without  leave. 
See  Beale  v.  amiih,  L.  R.  9  Ch.  85. 

Nor  should  an  action  be  commenced  on  behalf  of  a  person 
of  unsound  mind,  not  so  found,  for  the  purpose  of  dealing 
with  his  real  estate :  Halfhide  v.  Bobinsm,  L.  R.  9  Ch.  373. 


*  See  Darnell's  Fractioe,  pp.  8,  9,  80-83,  and  158-162. 
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PLEADING   OENEBALLT. 

Kule  1.  The  following  rules  of  pleading  shall  be  sub-  B^le  1. 
stituted  for  those  heretofore  used  in  the  High  Court  of  Rules  of 
Chancery  and  in  the  Courts  of  Common  Law,  Admiralty,  ^^tSted  for 

and  Probate.*  former  rules. 

Rule  2.    Unless  the  defendant  in  an  action  at  the  BuieS. 
time  of  his  appearance  shall  state  that  he  does  not  Plaintiff  and 
require  the  delivery  of  a  statement  of  complaint,  the  deUve^r*8tate^ 
plainti£f  shall  within  such  time  and  in  such  manner  as  ment  of  claim 
hereinafter  prescribed,  deliver  to  the  defendant  after  his  su Jmenl"" 
appearance  a  statement  of  his  complaint  and  of  the  relief  ^°\^  ^'"^ 
or  remedy  to  which   he  claims  to  be   entitled.      The  ^**'^**' 
defendant  shall  within  such  time  and  in  such  manner  as 
hereinafter  prescribed  deliver  to  the  plaintiff  a  statement 
of  his  defence,  set-off,  or  counter-claim  (if  any),  and  the 
plaintiff  shall  in  like  manner  deliver  a  statement  of  his 
reply  (if  any)  to  such  defence,  set-off,  or  counter-claim. 
Such  statements  shall  be  as  brief  as  the  nature  of  the  case 
will  admit,  and  the  Court,  in  adjusting  the  costs  of  the 
action,  shall  inquire  at  the  instance  of  any  party  into  any 
unnecessary  prolixity,  and  order  the  costs  occasioned  by 
such  prolixity  to  be  borne  by  the  party  chargeable  with 
the  same. 

See  Order  XXVII.  rule  1,  as  to  amendment  of  pleadings, 
and  also  Watson  v.  Bodwett,  24:  W.  B.  1009,  noted  on  that 
order. 

See  also  rule  24  of  this  order  as  to  setting  out  con- 
tents of  documents  in  pleadings,  and  also  the  Bules  of  the 
Supreme  Court  (costs),  special  aUowanoes  and  general  pro- 
visions, No.  18,  as  to  the  costs  of  prolixity. 

Under  the  8th  Consolidated  Order,  rule  2  [which  incor-  Setting  out 
porated  part  of  an  order  of  a.d.  1661],  no  counsel  was  to  «loci»me«»t«- 
sign  any  bill,  answer,  or  other  pleading,  unless  it  was  drawn  or 
perused  by  himself,  and  he  was  to  take  care  that  deeds,  writ- 
ings, or  records,  were  not  unnecessarily  set  out  therein  in  hcec 
verba ;  but  that  so  much  of  them  only  as  was  pertinent  and 
material  were  set  out  or  stated,  or  the  effect  or  substance  of 


♦  The  Rules  for  Divorce  and  Matrimonial.  Causes  will  be  found  in  the 
Appendix,  p.  633  et  seq. 
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^^'bS  ^^*    ^  much  of  them  only  as  was  pertinent  and  material  were  given 
! —  as  counsel  may  deem  advisable  without  needless  prolixity. 

Impertinence.         Answers  to  a  bill  for  an  account  have  been  held  to  be  im- 
pertinent which  have  set  out  particulars  in  detail :  Norwatf 
V.  jRotoe,  1  Mer."  347 ;  and  to  a  bill  for  an  account  of  trust 
estates  which  set  out  minute  particulars  of  the  differerit 
estates  with  undue  prolixity  and  difiuseness :  Bifde  v.  Master- 
man,  Cr.  &  Ph.  265.      But  whilst  the    Court    held    itself 
bound  to  protect  plaintiffs  from  unnecessary  expense,  it  took 
care  that  it  did  not  prevent  defendants  from  stating  their 
cases  in  such  a  manner  as  might  be  necessary  for  their  de- 
fence.   See  Parker  v.  Fairlie^  T.  &  R.  362 ;  Attomey-Genertzl 
V.  Foster,  2  Ha.  81 ;  Davis  v.  Cripps,  2  Y.  &  C.  (C.  C.)  430, 
443 ;  Baven  v.  Kerl,  1  De  G.  &  S.  236. 

Pablicstatntes.  The  setting-out  of  material  sections  of  a  public  statute  (skB, 
for  instance,  the  Lands  Clauses  Consolidation  Act)  was  held 
to  constitute  improper  prolixity:*  Be  Manchester  d  Leeds 
Bly.  Co.,  8  Ha.  31.  See,  however.  Be  Littey's  Trustees,  17  Sim. 
110.     The  modem  practice  is  to  omit  such  seotiona. 

Costs.  Under  the  old  practice  a  direction  would  be  given  to  the 

taxing  master  in  taxing  costs  to  have  regard  to  prolixity. 
See  Mendes  v.  GuedaUa,  2  J.  &  H.  259,  280 ;  and  HansUp  v. 
Kitten,  8  Jur.  (N.  S.)  835  and  1113. 

Bnia  8.  Bule  3.  A  defendant  in  an  action  may  set  off,  or  set 

Set-off.  iip^  ijy  ^Qj  of  counter-claim  against  the  claims  of  the 

plaintiff,  any  right  or  claim,  whether  such  set-off  or 
counter-claim  sound  in  damages  or  not,  and  such  set-off 
or  counter-claim  shall  have  the  same  effect  as  a  statement 
of  claim  in  a  cross-action,  so  as  to  enable  the  Court  to 
pronounce  a  final  judgment  in  the  same  action,  both  on 
the  original  and  on  the  cross  claim.    But  the  Court  or  a 
Judge  may,  on  the  application  of  the  plaintiff  before 
trial,  if  in  the  opinion  of  the  Court  or  Judge  such  set-off 
or  counter-claim  cannot  be  conveniently  disposed  gI  in 
the  pending  action,  or  ought  not  to  be  allowed,  refuse 
permission  to  the  defendant  to  avail  himself  thereof. 

See  Order  XXTI,,  which  relates  to  defence;  and  Newell  y. 
National  Provincial  Bank,  1  C.  P.  D.  496 ;  Eyre  v.  Hughes,  2 
Ch.  D.  148 ;  Padwick  v.  Scott,  2  Ch.  D.  736 ;  Mostyn  v.  The 
West  Mosiyn  Coal  and  Iron  Co.,  1  C.  P.  D.  145,  noted  on  section 
24,  sub-sections  2  and  3,  Act  1873  (p.  26). 

*  See  Morgan  and  Davej,  Ck>st8,  pp.  205,  34B 
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Under  the  old  practice,  where  there  were  cross  demands    Order  XIX., 
hetween  two  parties  of  such  a  nature  that,  if  both  were  —  *  — 

reooTerable  at  kw,  they  would  be  the  subject  of  legal  set-off,  Set-offallowed. 
then,  if  either  of  the  demands  was  matter  of  equitable  juris- 
diction, the  set-off  would  be  enforced  in  equity :  Clark  v.  Oort^ 
Cr.  &  Ph.  154. 

See  as  to  set-off  allowed  in  cross-suits  between  trustee  and 
ceslui  que  trust,  Dodd  v.  LydaU,  1  Ha.  333 ;  between  principal 
and  surety,  Jones  v.  Mossop^  3  Ha.  568 ;  principal  and  agent, 
BaiUe  v.  Edwardsy  2  H.  L.  G.  74 ;  landlord  and  tenant,  judg- 
ment debt  against  damages,  Throckmorton  v.  Crowley,  L.  B.  3 
Eq.  196;  one  judgment  debt  against  another,  Mercer  v. 
QraveSy  L.  B.  7  Q.  B.  499 ;  and  between  holder  and  acceptor  of 
bills  of  exchange,  ThomUm  y.  Maifnard,  L.  B.  10  0.  F.  695. 

Ab  to  set-off  not  allowed :  no  cross  demands  existing  in  Set-off  not 
separate  rights  are  a  subject  of  set-off,  except  under  special  ^  ^^^  ' 
circumstances.  Freeman  v.  Lomaa,  9  Ha.  109 ;  Lee  v.  Egremont, 
5  De  O.  <&  S.  348 ;  MiddUt&n  v.  PoUodc,  L.  B.  20  Eq.  29 ;  nor 
debts  as  against  costs,  Throckmorton  y.  Crowley,  L.  B.  3  Eq. 
196 ;  Ex  parte  Cleland,  L.  B.  2  Ch.  808 ;  nor  unliquidated 
damages.  Beet  v.  HtU,  L.  B.  8  C.  P.  10. 

Bee  as  to  set-off  under  The  Oompanies  Act,  1862,  Ex  parte 
SmM,  L.  B.  3  Gh.  125  ;  CarraUCa  Claim,  L.  B.  4  Gh.  174 ;  Ex 
parte  Strang,  L.  B.  5  Gh.  492. 

Bale  4.  Every  pleading  shall  contain  as  concisely  as  Bnie  4. 
may  be  a  statement  of  the  material  facts  on  which  the  statement  to 
party  pleading  relies,  but  not  the  evidence  by  which  they  Need  not  be 
are  to  be  proved,  such  statement  being   divided  into  •^K"^* 
paragraphs,  numbered  consecutively,  and  each  paragraph 
containing,  as  nearly  as  may  be,  a  separate  allegation. 
Dates,  sums,  and  numbers  shall  be  expressed  in  figures, 
and  not  in  words.    Signature  of  counsel  shall  not  be 
necessary.      Forms   similar  to  those  in  Appendix  (C)  Seep. 689 
hereto  may  be  used.  (post). 

See  Order  XXYII.  rule  1,  as  to  amendment  of  pleadings ;  Amendment  of 
and    Watson  v.  Bodwell,  24  W.    B.   1009,  noted    on    that  Pl«^°«^ 
order;   Herring  v.  Bischoffeheim,  W.   N.  1876,  p.  77;    Lord 
Hanmer  v.  Flight,  24  W.  B.  346,  noted  on  Order  XIV.  rule  1 ; 
WahJherg  v.   Toung,  24  W.  B.  847,  noted  on  section  24,  sub- 
section 2,  Act  1873. 

Whenever  the  pleadings  show  that  a  contract  was  erro- 
neously reduced  into  writing  by  the  mutual  mistake  of  both 
parties,  the  Gourt  will  at  once  treat  the  writing  as  reformed. 
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Order  XIX^ 
Biile4. 

Amendment  of 
pleadings. 


AtBdayiis 
under  Trustee 
Relief  Act. 


Signature  of 
counsel. 


Petitions  of 
Appeal  to 
House  of 
Lords. 


Boles. 

Pleading  of  less 
than  ten 
folios  maj  be 
wholly  or 
partly  written 
or  printed. 
Other  plead- 
ings to  be 
printed  (not 
being  petitions^ 
or  summonses). 

Bole  6. 

Delivery  of 
pleadings,  &c 


althongh  ths  plaintiff  has  never  asked  that  it  should    be    8< 
Foformed. 

Thus  where  the  statement  of  daim  set  up  a  charter  p&i-tj! 
made  between  plaintiff  and  defendant,  and  the  replication 
stated  that  the  charter  party  on  the  face  of  it  appeared  to  \ye 
made  between  the  defendant  and  a  stranger,  but  that  tlic 
stranger's  name  was  inserted  by  mistake  of  both  parties,  wlio 
treated  it  as  representing  the  plaintiff's  name : 

Held  that  this  was  no  Tariance,  and  that  there  was  no  ueed 
for  the  plaintiff  to  ask  to  have  the  instrument  actually  altei^d 
to  correspond  with  his  statement  of  claim :  Breslauer  v.  War- 
wick, 24  W.  B.  901. 

In  the  affidavit  made  upon  payment  of  money  into  Court, 
under  the  Trustee  Belief  Act,  the  sum  to  be  paid  in  must  "be 
expressed  in  words,  and  not  in  figures :  In  re  haheUa  Watta's 
Wai,  24  W.  B.  701. 

In  DuckiU  v.  Jones,  W.  N.  1876,  p.  17,  33  L.  T.  (N.  S.)  777, 
Yice-Ghanoellor  Mai  ins  expressed  his  opinion  that,  notwith- 
standing Order  XIX.,  it  would  be  well  if  all  statements  of 
claim  were  signed  by  counsel.  It  was  not  in  his  power  to  ^ve 
a  general  direction  upon  this  subject,  but  he  thought  that  for  tbe 
protection  of  the  Court  and  of  the  public  it  was  most  desirable 
that  the  signature  of  counsel  should  be  attached  to  these 
statements  of  claim  as  a  guarantee  that  nothing  objectionable 
would  be  stated  in  such  documents.  See  also  Bernard  v.  Hard- 
wick,  W.  N.  1876,  p.  134. 

And  the  Standing  Orders  of  the  House  of  Lords  [1876]] 
require  that  petitions  of  appeal  shall  be  signed,  and  the 
reasonableness  thereof  certified,  as  heretofore  by  counseL  See 
Book  V.  (post). 

Bule  5.  Every  pleading  which  shall  contain  less  than 
ten  folios  of  72  words  each  (every  figure  being  counted  as 
one  word)  may  be  either  printed  or  written,  or  partly 
printed  and  partly  written,  and  every  other  pleading,  not 
being  a  petition  or  summons,  shall  be  printed. 

The  word  ten  in  italics  was  substituted  for  the  word  three 
by  the  Bules  of  June  1876,  No.  9. 

See  Order  Y.  of  the  Rules  of  the  Supreme  Court  (costs)  as 
to  printing,  p.  333  (post). 

Bule  6.  Every  pleading  or  other  document  required  to 
be  delivered  to  a  party,  or  between  parties,  shall  be 
delivered  in  the  manner  now  in  use  to  the  solicitor  of 
every  party  who  appears  by  a  solicitor,  or  to  the  party  if 
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he  does  not  appear  by  a  Bolicitor^  bnt  if  no  appearance    Order  Zix., 


has  been  entered  for  any  party,  then  such  pleading  or 
document  shall  be  delivered  by  being  filed  with  the 
proper  officer. 

See  Shephard  y.  BeanCy  W.  N.  1876,  p.  61,  and  Gardiner  v. 
Hardff,  W.  N.  1876,  pp.  153  and  185,  both  noted  on  Order 
XTTL  rule  9  (p.  166). 


BhIaB. 


A  notice  of  motion,  being  required  by  Order  LVI.  rule  1  to  Delivery  of 

notice  o' 
motion. 


be  in  writing,  is,  if  the  motion  is  one  which  under  Order  LIII.  ^^^^^  ^^ 


Tide  3  cannot  be  made  without  notice  to  the  parties  affected, 
a  document  requiring  to  be  delivered  under  Order  XIX.  rule  6, 
and  is  therefore,  if  no  appearance  has  been  entered  by  the 
party  to  be  served,  sufficiently  delivered  by  being  filed  under 
that  order:  Dymand  v.  Oroft,  3  Ch.  D.  512,  24  W.  R.  700, 
35  L.  T.  (N.  S.)  27 ;  followed  by  the  Court  of  Appeal,  in 
MarUm  v.  MUler,  24  W.  R.  723,  3  Ch.  D.  516. 

It  is  not  necessary  under  this  rule  to  file  a  summons 
which  has  been  served  on  defendant  personally  under 
Order  LIII.  rule  7  :  Whilaker  v.  ThuriUm,  W.  N.  1876,  p.  232. 

Bule  7.  Every  pleading  in  an  action  shall  be  delivered  BhIa  7. 
between  parties,  and  shall  be  marked  on  the  face  with  ^^^^^^J  ^d 
the  date  of  the  day  on  which  it  is  delivered,  and  with  the  pieadlngsl^&c. 
reference  to  the  letter  and  number  of  the  action,  the 
division  to  which  and  the  Judge  (if  any)  to  whom  the 
action  is  assigned,  the  title  of  the  action,  the  description 
of  the  pleading,  and  the  name  and  place  of  business  of 
the  solicitor  and  agent,  if  any,  delivering  the  same,  or  the 
name  and  address  of  the  party  delivering  the  same  if  he 
does  not  act  by  a  solicitor. 

Bule  8.  Every  statement  of  claim  shall  state  specifically  BhIa  8. 
the  relief  which  the  plaintiff  claims,  either  simply  or  in  Specific 
the  alternative,  and  may  also  ask  for  general  relief.    And  ciw^mTnd  "* 
the  same  rule  shall  apply  to  any  counter-claim  made,  or  counter-claim 
relief   claimed  by  the  defendant,  in    his  statement  of  sought. 
defence.    If  the  plaintiff's  claim  be  for  discovery  only 
the  statement  of  claim  shall  show  it. 

See  Lord  Hanmer  v.  Flight,  24  W.  R.  346,  noted  on  Order 
XIV.  rule  4,  p.  163  (ante). 

Rule  9.  Where  the  plaintiff  seeks  relief  in  respect  of  Bole  9. 

several  distinct  claims  or  causes  of  complaint  founded  Astoseyerai 

upon  separate  and  distinct  facts,  they  shall  be  stated,  as  ^  **™*' 

o 
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Ord«r  ZIX.    tai  88  may  be^  separately  and  distinctly.    And  the  same 
*°^^'       rule  shall  apply  where  the  defendant  relies  upon  several 

distinct  grounds  of  defence,  set-off,  or  connter-daim 

founded  npon  separate  and  distinct  facts. 
Bole  10.  Bale  10.  Where  any  defendant  seeks  to  rely  npon  any 

Setwiflf.  facts  as  supporting  a  right  of  set-off  or  counter-claim,  he 

shall,  in  his  statement  of  defence,  state  specifically  that 

he  does  so  by  way  of  set-off  or  coonter-claim. 

Non-com-  Where  a  defendant  in  his  statement  of  defence  and  connter- 

plian<e  with       ^^^^  ^^^  ^^^  oomplj  with  thifi  role  [Order  XIX.  rule  10], 

it  is  sufficient  for  the  plaintiff  who  wishes  to  pnt  in  issne  the 

fEkcts  alleged  by  the  defendant  to  join  issne  nnder  rule  21  of 

Order  XIX.,  as  in  snch  case  role  20  will  not  apply  to  the 

reply  of  the  plaintiff :  HtUman  v.  Mayheto,  24  W.  B.  485. 

No  onler  on  In  an  action  for  an  account  of  rents  and  profits,  the  de- 

c<mntcr-<  laim     fendant  delivered  a  defence  and  connter-claim  to  set  off 

MnliffB^        money  due  to  him  from  the  plaintiff  under  an  award.     The 

claim.  defendant  in  his  reply  simply  joined  issue  generally,  and  the 

defendant  then,  treating  the  counter-claim  as  admitted,  moved 
nnder  Order  XXXIIL  and  Order  XL.  rules  10  and  11  for  an 
account,  or  in  the  alternative,  that  the  reply  might  be  struck 
out  or  amended  under  Order  XXYII.  rule  1  and  Order  LIX. 
It  was  held  that  no  Order  could  be  made  on  the  counter-claim 
before  the  principal  claim  of  the  plaintiff  was  dealt  with : 
Bolfe  V.  Madaren,  3  Ch.  D.  106,  noted  also  on  Order  XXVIL 
rule  1  (p.  211),  and  Order  XXXIH.  (p.  244). 

Bvle  11.  'Rvle  11.  If  either  party  wishes  to  deny  the  right  of  any 

Denial  of  right  Other  party  to  claim  as  executor,  or  as  trustee  whether  in 
^  *"*•  bankruptcy  or  otherwise,  or  in  any  representative  or  other 

alleged  capacity,  or  the  alleged  constitution  of  any  partner- 
ship firm,  he  shall  deny  the  same  specifically. 
Bvto  12.  iirAe  12.  In  Probate  actions  where  the  plaintiff  disputes 

Probate  action,  the  interest  of  the  defendant,  he  shall  allege  in  his  state- 
ment of  claim  that  he  denies  the  defendant's  interest. 

BvlA  18.  ^^^^  13-  ^^  pl^^  ^^  defence  shall  be  pleaded  in  abate- 

No  plea  or  mcnt. 

abatement.  B,vle  14.  No  ucw  assignment  shall  hereafter  be  neces- 

BQie  14.  sary  or  used.     But  everything  which  has  heretofore  been 

No  new  assign-  alleged  by  way  of  new  assignment  may  hereafter  be  intro- 
— amendment,   duccd  by  amendment  of  the  statement  of  claim. 

"Where  a  reply  joined  issue  on  the  defence,  and  then  stated 
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fresli  facts,  and  there  were  no  further  pleadings  by  defendant,     ^'J*'  ^^» 

and  the  action  was  set  down  for  trial :  Held  on  a  summons  by  the -- 

defendant  that  he  must  have  leave  to  join  issue  on  plaintiff's  J^^dhy 
reply,  the  reply  being  bad.     Facts  should  not  be  as  a  rule  amendment. 
stated  in  reply,  but  should  be  introduced  by  amendment  into 
the  statement  of  claim  :   Earp  v.  Henderson^  3  Ch.  D.  254,  34 
L.  T.  (N.  8.)  844. 

Bule  15.  No  defendant  in  an  action  for  the  reoovery  of  ^^  ^^• 
land  who  is  in  possession  by  himself  or  his  tenant  need  acUonTfor* 
plead  his  title,  unless  his  defence  depends  on  an  equitable  recovery  of 
estate  or  right  or  he  claims  relief  upon  any  equitable      *^* 
ground  against  any  right  or  title  asserted  by  the  plaintiff. 
But,  except  in  the  cases  hereinbefore  mentioned,  it  shall 
be  sufficient  to  state  by  way  of  defence  that  he  is  so  in 
possession.      And  he  may   nevertheless  rely  upon  any 
gronnd  of  defence  which  he  can  prove,  except  as  herein- 
before mentioned. 

See  Order  XII.  rules  18-21,  as  to  leave  for  a  person  not 
being  a  party  to  appear,  appearance  by  landlord,  and  limita- 
tion of  defence  in  an  action  for  recovery  of  land. 

Bule  16.  Nothing  in  these  rules  contained  shall  affect  Bnle  16. 
the  right  of  any  defendant  to  plead  not  guilty  by  statute.  ^^^  defendant 
And  every  defence  of  not  guilty  by  statute  shall  have  the  gSity  by  "^ 
same  effect  as  a  plea  of  not  guilty  by  statute  has  hereto-  b^^^^^®- 
fore  had.     But  if  the  defendant  so  plead  he  shall  not 
plead  any  other  defence  without  the  leave  of  the  Court  or 
a  Judge. 

Bule  17.  Every  allegation  of  fact  in  any  pleading  in  Bnle  17. 
an  action,  not  being  a  petition  or  summons,  if  not  denied  A"  ^  aJi^ga- 
specifically  or  by  necessary  implication,  or  stated  to  be 
not  admitted  in  the  pleading  of  the  opposite  party,  shall 
be  taken  to  be  admitted,  except  as  against  an  infant, 
lunatic,  or  person  of  unsound  mind  not  so  found  by 
inquisition. 

See  Lord  Hanmer  v.  Flight,  24  W.  R.  346,  noted  on  Order 
XIV.  rule  1  (p.  168);  HiUman  v.  Mayhew,  24  W.  B.  485,  and 
Bdfe  V.  Maclaren,  3  Ch.  D.  106,  noted  on  rule  10  of  this 
Order  (p.  194). 

A  statement  of  defence  was  delivered  in  an  action  brought  joint  defend- 
against  a  husband  and  wife  upon  a  joint  and  several  promis-  ^°^)  husband 
sory  note  given  by  them,  which,  purporting  to  be  the  defence  *°^  ^*^'^* 
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Order  XTX., 

BnlAlT. 


Trustee  not 
denying  plaiii- 
tifTs  case. 

Roles  of  plead- 
ing strictly 
enforced. 


Bole  18. 

Grounds  in- 
tended to  be 
relied  upon  to 
be  stated. 


Bills  19. 

No  pleading  to 
raise  new 
ground  except 
by  amendment. 

Bole  90. 

Facts  to  be 
dealt  with 
specifically. 


Bvle  91. 

Joinder  of 
issue. 


of  both  the  defendants,  raised  no  defence  as  regarded  tfa 
husband.  It  was  held  upon  motion  for  judgment  that  th 
plaintiffs  were  entitled  under  Order  XL.  rule  11  to  final  judg 
ment  against  the  husband  without  waiting  for  the  detennina 
tion  of  the  case  against  the  wife :  Jenkins  y,  Davis^  1  Ch.  D.  69G 

A  motion  by  infant  cestuis  que  tnui  that  the  defendant 
their  trustee,  might  bring  a  fand  into  Court  was  allowed 
where,  although  the  defendant  had  not  by  his  ans^vrei 
admitted  the  plaintiff's  title,  he  had  not  denied  it :  Symonds 
V.  JenUnSy  34  L.  T.  (N.  S.)  277. 

The  rules  of  pleading  that  facts  not  denied  are  to  be  taken 
as  admitted,  that  specific  denial  of  facts  is  necessary,  and 
that  denial  of  facts  must  not  be  evasive,  are  to  be  strictly 
enforced,  as  having  for  their  object  to  bring  parties  to  definite 
issues :  T%orp  v.  Eoldsworth,  3  Ch.  D.  637,  45  L.  J.  (Ch.)  406. 

Bale  18.  Each  party  in  any  pleading,  not  being  a  peti- 
tion or  summons,  must  allege  all  such  facts  not  appearing 
in  the  previous  pleadings  as  he  means  to  rely  on,  and  must 
raise  all  such  grounds  of  defence  or  reply,  as  the  case  may 
be,  as  if  not  raised  on  the  pleadings  would  be  likely  io 
take  the  opposite  party  by  surprise,  or  would  raise  new 
issues  of  fact  not  arising  out  of  the  pleadings,  as  for 
instance,  fraud,  or  that  any  claim  has  been  barred  by  the 
Statute  of  Limitations  or  has  been  released. 

Rule  19.  No  pleading,  not  being  a  petition  or  summons, 
shall,  except  by  way  of  amendment,  raise  any  new  ground 
of  claim  or  contain  any  allegation  of  fact  inconsistent  with 
the  previous  pleadings  of  the  party  pleading  the  same. 

Bule  20.  It  shall  not  be  sufficient  for  a  defendant  in  his 
defence  to  deny  generally  the  facts  alleged  by  the  state- 
ment of  claim,  or  for  a  plaintiff  in  his  reply  to  deny  gene- 
rally the  facts  alleged  in  a  defence  by  way  of  counter- 
claim, but  each  party  must  deal  specifically  with  each 
allegation  of  fact  of  which  he  does  not  admit  the  truth. 

See  EiUman  v.  Mayhew,  24  W.  ft.  485,  and  Bolfe  y.  Mae- 
Urea,  3  Ch.  D.  106,  noted  on  rule  10  of  this  Order  (p.  194); 
and  Thorp  v.  Holdgwarth,  3  Ch.  D.  637,  45  L.  J.  (Ch.)  406, 
noted  on  rule  17,  tupra, 

Bule  21.  Subject  to  the  last  preceding  rule,  the  plaintiff 
by  his  reply  may  join  issue  upon  the  defence,  and  each 
party  in  his  pleading,  if  any,  subsequent  to  reply,  may 
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jam  JBBue  an  the  previoas  pleading.    Such  joinder  of  issne    Otdn  XTT., 
AaD  operate  as  a  denial   of  every  material  allegation  of      ^°^^^' 
^  in  the  pleading  npon  ^whicli  issne  is  joined,  bnt  it  may 
except  any  hcts  which  the  party  may  be  willing  to  admit, 
and  diall  then  operate   as   a  denial  of  the  facts  not  so 
idmitted. 

See  SOmam  v.  Mayhew^  24r  ^W.  B.  485,  noted  on  rule  10  of 
tlusOider(p.  194). 

Bole  22.    When  a   party    in  any  pleading  denies  an  Bala  88. 
aUegatioB  of  fjact  in  tlie  previous  pleading  of  the  opposite  ^jl^."*^* 
put  J,  he  must  not  do  so  evasively,  but  answer  the  point  points  of  sub- 
^sibiUace.     Thns,    if  it  be  alleged  that  he  received  a  »**»«« '^  be 
certiin  nun  of  money,  it  shall  not  be  sufficient  to  deny 
tkt  he  received  that   particular  amount,  but  he  must 
desT  that  he  received    that  sum  or  any  part  thereof  or 
ebe  set  out  how   much   he  received.     And  so  when  a 
mBttiN  of  fiict  is  alleged   with  divers  circumstances,  it 
4iall  ifeot  \»  sufficient  to   deny  it  as  alleged  along  with 
tkose  eircumstances,    but  a  fair  and  substantial  answer 
mus&he  given. 
See  Tfcorp  v.  Holdgworih,  3  Ch.  D.  637,  45  L.  J.  (Ch.)  406, 

noted  ^  rule  17  of  this  Order  (p.  196). 

Bole  23.  When  a  contract  is  alleged  in  any  pleading,  a  Bnie  88. 
btre  dental  of  the  contract  by  the  opposite  party  shall  be  As  to  pleading 
coDStnied  only  as  a  denial  of  the  making  of  the  contract  ^^ttt^l"^^  ""^ 
in  fact,  and  not  of  its  legality  or  its  sufficiency  in  law, 
vhetber  with   reference   to  the   Statute  of   Frauds  or 
othenrba 

Rule  24.  Wherever  the  contents  of  any  document  are  n,^^  ^^ 
material,  it  shall  be  sufficient  in  any  pleading  to  state  the  Effect  of 
ellect  thereof  as  briefly  as  possible,  without  setting  out  ™*^®"»'  ^®/^"- 
the  whole  or  any  part  thereof  unless  the  precise  words  stated. 
of  the  document  or  any  part  thereof  are  material. 

See  role  2  of  this  Order,  and  also  Rules  of  Supreme  Court 
( oovte),  special  allowances,  No.  18  (p.  341,  post). 

Rule  25.    Wherever  it  is  material  to  allege  malice,  Bniesfi 
frmudulent  intention,  knowledge,  or  other  condition  of  the  Circumstances 
mind  of  any  person,  it  shall  be  sufficient  to  allege  the  ^**/*^^  '*®*^ 
Mme  as  a  feiet  without  setting  out  the  circumstances  from  and^no^t^  ^^^ 
which  the  same  is  to  be  inferred.  specified. 
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Rule  26.  Wherever  it  is  material  to  allege  notice  to 
any  person  of  any  fact,  matter,  or  thing,  it  shall  be 
snfScient  to  allege  such  notice  as  a  fact,  unless  the  form 
or  the  precise  terms  of  such  notice  be  material. 

Rule  27.  Wherever  any  contract  or  any  relation  between 
any  persons  does  not  arise  from  an  express  agreement,  but 
is  to  be  implied  from  a  series  of  letters  or  conversations, 
or  otherwise  from  a  number  of  circumstances,  it  shall  be 
sufficient  to  allege  such  contract  or  relation  as  a  fact,  and 
to  refer  generally  to  such  letters,  conversations,  or  cir- 
cumstances without  setting  them  out  in  detail.    And  if  in 
such  case  the  person  so  pleading  desires  to  rely  in  the 
alternative  upon  more  contracts  or  relations  than  one  as 
to  be  implied  from  such  circumstances,  he  may  state  the 
same  in  the  alternative. 

Rule  28.  Neither  party  need  in  any  pleading  allege 
any  matter  of  fjEtct  which  the  law  presumes  in  his  favour 
or  as  to  which  the  burden  of  proof  lies  upon  the  other 
side,  unless  the  same  has  first  been  specifically  denied. 

[E.g.  —Consideration  for  a  bill  of  exchange  where  the 
plaintiff  sues  only  on  the  bill,  and  not  for  the  considera- 
tion as  a  substantive  ground  of  claim.] 

Rule  29.  Where  an  action  proceeds  in  a  district  regis- 
try all  pleadings  and  other  documents  required  to  be 
filed  shall  be  filed  in  the  district  registry. 

Rule  80.  In  actions  for  damage  by  collision  between 
vessels,  unless  the  Court  or  a  Judge  shall  otherwise  order, 
each  solicitor  shaU,  before  any  pleading  is  delivered, 
file  with  the  proper  officer  a  document  to  be  called  a 
Preliminary  Act,  which  shall  be  sealed  up  and  shall 
not  be  opened  until  ordered  by  the  Court  or  a  Judge, 
and  which  shall  contain  a  statement  of  the  following 
particulars : — 

(a)  The  names  of  the  vessels  which  oame  into  colli- 
sion and  the  names  of  their  masters. 
( I )   The  time  of  the  collision. 

(c)  The  place  of  the  collision. 

(d)  The  direction  of  the  wind. 

(e)  The  state  of  the  weather. 

(/)  The  state  and  force  of  the  tide. 
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(jf)  The  oonrse  and  speed  of  the  vessel  when  the     Order  xzx., 

other  was  first  seen. — L_ 

(A)  The  lights,  if  any,  carried  by  her. 

(f )  The  distance  and  bearing  of  .the  other  vessel 

when  first  seen. 
(h)  The  lights,  if  any,  of  the  other  vessel  which 

were  first  seen. 
(2)  Whether  any  lights  of  the  other  vessel,  other 

than  those  first  seen,  came  into  view  before  the 

collision, 
(m)  What  measures  were  taken,  and  when,  to  avoid 

the  collision, 
(n)  The  parts  of  each  vessel  which  first  came  into 

contact.  g 

If  both  solicitors  consent,  the  Coart  or  a  Judge  may  preliminary 
order  the  preliminary  acts  to  be  opened  and  the  evidence  *^*  ""^  **? 

*  ,  ,     ,  opened  and 

to  be  taken  thereon  without  its  being  necessary  to  deliver  evidence  taken 
any  pleadings.  "^^^^""^  p^^*^- 

OEDER  XX.  Order  XX. 

PLEADING  MATTERS  ARISING  PENDING   THE  ACTION. 

Bule  1.  Any  ground  of  defence  which  has  arisen  after  Bole  l. 
action  brought,  but  before  the  defendant  has  delivered  Pleading 
his  statement  of  defence,  and  before  the  time  limited  for  ^nd'i'ng'^ron 
his  doing  so  has  expired,  may  be  pleaded  by  the  defendant  *?i^?*^" 
in  his  statement  of  defence,  either  alone  or  together  with 
other  grounds  of  defence.    And  if,  after  a  statement  of 
d^ence  has  been  delivered,  any  ground  of  defence  arises  Defence. 
to  any  set-off  or  counter-claim  alleged  therein  by  the 
defendant,  it  may  be  pleaded  by  the  plaintiff  in  his  reply, 
either  alone  or  together  with  any  other  ground  of  reply. 

Bule  2.  Where  any  ground  of  defence  arises  after  the  Bole  2. 
defendant  has  delivered  a  statement  of  defence,  or  after  ^^  certain 

stages  Dv 

the  time  limited  for  his  doing  so  has  expired,  the  defendant  leave  after 
may,  and  where  any  ground  of  defence  to  any  set-off  or  pi«*dJng. 
counter-claim  arises  after  reply,  or  after  the  time  limited 
for   delivering  a  reply  has  expired,  the  plaintiff  may, 
within  eight  days  after  such  ground  of  defence  has  arisen, 
and  by  leave  of  the  Court  or  a  Judge,  deliver  a  further 
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defence  or   further  reply,   as  the  case  may  be,   settuig^ 
forth  the  same. 

Bule  3.  Whenever  any  defendant,  in  his  statement    of 
defence,  or  in  any  farther  statement  of  defence  as  in  t>Iio 
last  rule  mentioned,  alleges  any  ground  of  defence  which 
has   arisen  after  the  commencement  of  the  action,  tlie 
plaintiff  may  deliver  a  confession  of  such  defence,  which 
confession  may  be  in  the  form  No.  2  in  Appendix  C^) 
hereto,  with  such  variations  as  circumstances  may  require, 
and  he  may  thereupon  sign  judgment  for  his  costs  up  to 
the  time  of  the  pleading  of  such  defence  unless  the  Court 
or  a  Judge  shall,  either  before  or  after  the  delivery  of 
such  confession,  otherwise  order. 

A  plea  of  bankruptcy  of  the  plaintiff  after  action  brought 
is  in  the  nature  of  a  plea  puis  darrein  cantinuancej  and,  when 
confessed  by  the  plaintiff,  operates  as  an  avoidance  of  all 
other  defences,  8o  as  to  entitle  the  plaintiff  to  his  costs  up  to 
the  time  of  the  plea  pleaded :  Foster  v.  Oamgee^  1  Q.  B.  D.  666, 
24  W.  R.  319,  34  L.  T.  (N.  S.)  248. 

See  Order  XLII.  rule  22,  relating  to  stay  of  execution  or 
other  relief  against  judgment  upon  the  ground  of  facts  which 
have  arisen  too  late  to  be  pleaded. 

ORDER  XXL 

STATEMENT  OF  CLAIM. 

Rule  1.  Subject  to  rules  2  and  3  of  this  order,  the 
delivery  of  statements  of  claim  shall  bo  regulated  as 
follows : — 

(a)  If  the  defendant  shall  not  state  that  he  does  not 

require  the  delivery  of  a  statement  of  claim,  the 
plaintiff  shall,  unless  otherwise  ordered  by  the 
Court  or  a  Judge,  deliver  it  within  six  weeks 
from  the  time  of  the  defendant's  entering  his 
appearance. 

(b)  The  plaintiff  may,  if  he  think  fit,  at  any  time 

after  the  issue  of  the  writ  of  summons,  deliver 
a  statement  of  claim,  with  the  writ  of  summons 
or  notice  in  lieu  of  writ  of  summons,  or  at  any 
time  afterwards,  either  before  or  after  appear- 
ance, and  although  the  defendant  may  have 
appeared  and  stated  that  he  does  not  require  the 
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delivery  of  a  statement  of  claim  :  provided  that    Order 
in  no  case  where  a  defendant  has  appeared  shall        ^^^' 
a   statement  be  delivered  more  than  six  weeks 
after  the  appearance  has  been  entered  unless 
otherwise  ordered  by  the  Court  or  a  Judge. 
(c)  Where  a  plaintiff  delivers  a  statement  of  claim  Costs  of  de- 
without  being  required  to  do  so,  the  Court  or  a  ^^^^^^^^' 
Judge  may  make  such  order  as  to  the  costs  occa-  not  required. 
sioned  thereby  as  shall  seem  just,  if  it  appears 
that  the  delivery  of  a  statement  of  claim  was 
unnecessary  or  improper. 

But  see  rule  4  as  to  practice,  when  the  writ  is  gpedaUy  in-  Tklirerj  of 
dorsed^  of  delivering  notice  of  claim  in  accordance  with  the  J^o^e^^ed™*^ 
indorsement  on  the  writ  in  lieu  of  statement  of  claim  unless 
the  Court  or  Judge  should  order  the  plaintiff  to  deliver  a 
further  statement. 

In  Taylor  v.  Duckett  [W.  N.  1875,  p.  193],  which  was  an  Cases  as  to 
action  by  a  creditor  of  a  testator  against  the  executors  and  J^,y^',J^Jt 
trustees  of  his  will  for  the  adnyinistration  of  his  real  and  per-  down  as  short 
sonal  estate,  the  plaintiff  had  without  request  delivered  a  <^^^>'<»- 
statement  of  claim.     The  action  was  heard  as  a  short  cause. 
The  Master  of  the  Bolls  said  that  a  short  cause  was  a  consent 
cause ;  that  in  such  cases  all  expense  ought  to  be  avoided ; 
and  that  the  defendants,  when  they  consented  to  an  adminis- 
tration decree  being  taken,  ought  to  have  required  the  plaintiff 
not  to  file  a  statement  of  claim.   He  hoped  that  in  future  such 
statements  would  not  be  filed  in  cases  of  this  nature. 

In  Breton  v.  MocheU  [W.  N.  1875,  p.  256],  which  was  an 
action  for  administration  by  infant  children  who  took  interests 
under  a  will,  no  statement  of  claim  was  filed,  and  the  action 
was  brought  on  as  a  short  cause.  Eeference  was  made  to 
Taylor  v.  Ducketty  and  Vice-Chancellor  Malins  said  that  there 
was  great  inconyenienoe  in  not  having  a  statement  of  claim 
in  short  causes  where  there  might  be  questions  of  construction 
or  other  matters,  as  to  which  the  Court  ought  to  be  informed, 
and  he  thought  the  rule  should  be  that  in  administration 
actions,  where  there  was  an  intestacy,  or  where  the  plaintiffs 
were  creditors,  and  therefore  presumably  the  only  thing  to  be 
done  was  to  ascertain  the  debts  and  distribute  the  assets,  no 
statement  of  claim  should  be  prepared,  but  that  where  there 
were  pai*ties  interested  under  a  will,  and  it  was  desired  to 
take  a  decree  short  in  the  first  instance,  a  statement  of  claim 
ought  to  be  put  in. 
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In  Green  ▼.  Coleby  [1  Cb.  D.  693],  which  was  an  action  by 
cestuis  que  trust  under  a  will  against  executors  and  devisees 
in  trust,  for  administration  of  the  real  and  personal  estate  of 
the  testator,  the  plaintiffs,  at  the  request  of  the  defendants, 
delivered  a  statement  of  claim,  and  the  defendants  delivered 
their  statement  of  defence,  in  which  they  stated  they  were 
willing,  subject  to  the  sanction  of  the  Court,  to  consent  that 
the  action  should  be  tried  as  short  and  the  usual  administi-a- 
tion  decree  taken,  and  the  action  was  heard  as  a  short  cause, 
Vice-chancellor  Hall  considered  that  a  statement  of  claim 
was  unnecessary  in  such  a  case. 

In  Boyes  v.  Cook  [W.  N.  1876,  p.  28,  33  L.  T.  (N.  S.)  778], 
which  was  an  action  set  down  as  a  short  cause,  the  writ  being 
indorsed  as  a  claim  to  have  the  trusts  of  an  indenture  carried 
out,  no  statement  of  claim  was  delivered,  the  defendant  having 
stated  that  he  did  not  require  one.  Vice-Chancellor  Malins 
declined  to  make  an  order  without  a  statement  of  claim,  and 
said  it  was  not  for  the  interest  of  suitors  that  he  should  make 
a  decree  without  knowing  the  facts  on  which  it  was  to  be 
based.  And  his  Lordship  ordered  the  action  to  stand  over 
for  a  week,  and  a  statement  of  claim  to  be  filed  in  the  mean- 
time,  and  intimated  that  he  would  allow  the  costs  of  a  state- 
ment of  claim  in  all  such  cases  as  being  necessary.  Upon 
the  further  hearing,  Chreen  v.  Colehy  was  cited,  and  his  Lord- 
ship remarked  that  he  should  adhere  to  the  practice  stated  in 
Breton  v.  Mocketi,  until  a  contrary  rule  should  be  laid  down 
by  the  Court  of  Appeal. 

The  foregoing  cases  may  probably  be  considered  as  esta- 
blishing that  as  a  general  rule  no  statement  of  claim  should  be 
required  or  delivered  in  administration  actions,  where  there 
is  an  intestacy,  or  where  the  plaintiffs  are  creditors  (as  in 
Taylor  v.  Duckeif),  and  therefore,  presumably,  the  only  thing 
to  be  done  is  to  ascertain  the  debts  and  distribute  the  assets. 

See  as  to  the  discretionary  power  of  the  Court  or  Judge  to 
order  a  statement  of  claim  to  be  delivered  (rule  4,  tn/ra),  and 
in  relation  to  the  costs  of  an  unnecessary  or  improper  state- 
ment of  claim  (rule  1,  mpra). 

Upon  motion  to  dismiss  an  action  for  want  of  delivery  of 
a  statement  of  claim  the  Court  will,  if  it  see  fit,  extend  the 
time  within  which  the  statement  is  to  be  filed :  Higginbotiom 
V.  Ayntley,  3  Ch.  D.  288. 

Bule  2.  In  probate  actions  the  plaintiff  shall,  unless 
otherwise  ordered  by  the  Court  or  a  Judge,  deliver  his 
statement  of  claim  within  six  weeks  from  the  entry  of 
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tppeuiDoe  bj  the  defendant^  or  from  the  time  limited  for    Oidar  zxi^ 
lii?  appeamnce,  in  case  he  has  made  default;  but  where       ^*^*' 
xhe  defendant  has  appeared,  the  plaintiff  shall  not  be  oom- 
f«Ced  to  deliver  it  until  the  expiration  of  eight  days  after 
\h^  defendant  has  filed  his  affidavit  as  to  scripts. 

Bde  3.  In  admiralty  actions  in  rem  the  plaintiff  shall,  Bnl«  >• 
vithin  twelve  days  from  the  appearance  of  the  defendant^  irtloM^^nwi. 
deliYer  his  statement  of  claim. 

Bale  4.  Where  the  writ  is  specially  indorsed,  and  the  Bate  c 
defeikdant  has  not  dispensed  with  a  statement  of  claim,  it  ^^^'^  **  ^ 
Atm  be  sufficient  for  the  plaintiff  to  deliver  as  his  state-  cUim. 
ment  ci  claim  a  notice  to  the  effect  that  his  claim  is  that 
wlikh  appears  by  the   indorsement  upon  the  writ,  unless 
tiie  Court  or  a  Judge  shall  order  him  to  deliver  a  further 
sutanent.    Such  notice  may  be  either  written  or  printed, 
or  partly  written  and  partly  printed,  and  may  be  in  the 
fcra  Na  3  in  Appendix  (B)  hereto,  and  shall  be  marked 
OD  the  &ce  in  the  same  manner  as  is  required  in  the  case 
<d  an  ordinary  statement  of  claim.    And  when  the  plaintiff 
m  ordered  to  deliver  such   further   statement    it  shall 
be  delivered  within  such  time  as  by  such  order  shall  be 
directed,  and  if  no  time  be  so  limited  then  within  the  time 
[fftscribed  by  rule  1  of  this  order. 

OBDER  XXIL  Ortexxn. 

DEFENCE. 

Bole  1.  Where  a  statement  of  claim  is  delivered  to  a  Bslo  1. 
defendant  he  shall  deliver  his  defence  witbin  eiebt  days  J*«(«"<*«Jt  *« 

°  ^      deliTer  defence 

hum  the  delivery  of  the  statement  of  claim,  or  from  the  within  limited 
time  limited  for  appearance,  whichever  shall  be  last,  unless  ^""^' 
ndi  time  is  extended  by  the  Court  or  a  Judge. 

An  order  extending  the  time  within  which  the  defendant  Defence 
ii  *•  to  deliver  his  defence  "  means  any  kind  of  defence.  A  '"*^******* 
demiDTer  is  a  mode  of  defence,  and  may  be  put  in  under 
€n<h  an  order.  On  this  ground,  in  the  case  of  Hodges  v.  Hodgee, 
2  (1l  D.  112,  where  the  statement  of  claim  was  delivered 
on  tiie  6th  of  January  1876,  and  the  defendant  appeared 
aod  obtained  an  order  giving  him  time  until  the  22nd  of 
Janiuij  to  '^  deliver  his  defence,"  and  after  the  14th  and 
bdbte  the  22nd  of  January  he  demurred,  upon  the  demurrer 
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coming  on  for  argument,  a  preliminary  objection,  that  th< 
demurrer  was  too  late,  and  that  under  Order  XXII.  mle  1 . 
and  Order  XXVIII.  rule  3,  it  ought  to  have  been  delivered 
not  later  than  the  14th  January,  was  disallowed. 

If  the  plaintiff  wishes  to  prevent  the  defendant  from 
demurring,  he  should  take  care  that  the  order  is  made  in  a 
form  similar  to  that  used  under  the  old  practice,  which  was 
to  the  effect  that  the  defendant  should  have  a  certain  nnmber 
of  days  to  answer,  plead,  or  demur,  not  demurring  alone  : 
Hodges  v.  Hodges,  tt&t  supra. 

See  Order  LYII.  rule  6,  as  to  enlarging  time. 

Rule  2.  A  defendant  who  has  appeared  in  an  action 
and  stated  that  he  does  not  require  the  delivery  of  a 
statement  of  claim,  and  to  whom  a  statement  of  claim  is 
not  delivered,  may  deliver  a  defence  at  any  time  within 
eight  days  after  his  appearance,  unless  such  time  is 
extended  by  the  Court  or  a  Judge. 

Rule  3.  Where  leave  has  been  given  to  a  defendant  to 
defend  under  Order  XIV.  rule  1,  he  shall  deliver  his 
defence,  if  any,  within  such  time  as  shall  be  limited  by 
the  order  giving  him  leave  to  defend,  or  if  no  time  is 
thereby  limited,  then  within  eight  days  after  the  order. 

Bule  4.  Where  the  Court  or  a  Judge  shall  be  of  opinion 
that  any  allegations  of  fact  denied  or  not  admitted  by  the 
defence  ought  to  have  been  admitted,  the  Court  may 
make  such  order  as  shall  be  just  with  respect  to  any  extra 
costs  occasioned  by  their  having  been  denied  or  not 
admitted. 

Bule  5.  Where  a  defendant  by  his  defence  sets  up  any 
counter-claim  which  raises  questions  between  himself  and 
the  plaintiff  along  with  any  other  person  or  persons,  he 
shall  add  to  the  title  of  his  defence  a  further  title  similar 
to  the  title  in  a  statement  of  complaint,  setting  forth  the 
names  of  all  the  persons  who,  if  such  counter-claim  ^ere 
to  be  enforced  by  cross  action,  would  be  defendants  to 
such  cross  action,  and  shall  deliver  his  defence  to  such  of 
them  as  are  parties  to  the  action  within  the  period  within 
which  he  is  required  to  deliver  it  to  the  plaintiff. 

Rule  6.  Where  any  such  person  as  in  the  last  preceding 
rule  mentioned  is  not  a  party  to  the  action,  he  shall  be 
summoned  to  appear  by  being  served  with  a  copy  of  the 
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defence,  and  such  seryice  shall  be  regulated  by  the  same    Order  xxn. 
rules  as  are  hereinbefore  contained  with  respect  to  the 


service  of  a  writ  of  summons,  and  every  defence  so  served 
shall  be  indorsed  in  the  form  No.  4  in  Appendix  (B) 
hereto,  or  to  the  like  effect 

See  Orders  IX.,  X.,  and  XL  as  to  service. 

Bule  7.  Any  person  not  a  defendant  to  the  action,  who  Sola  7. 
is  served  with  a  defence  and  counter-claim  as  aforesaid,  ^^^  5*"^*u 

served  with 

must  appear  thereto  as  if  he  had  been  served  with  a  writ  defence  and 
of  summons  to  appear  in  an  action.  musTapSJrT 

See  Order  XTT.  as  to  appearance. 

Rule  8.  Any  person  named  in  a  defence  as  a  party  to  a  Bnie  s. 
counter-claim  thereby  made  may  deliver  a  reply  within  »«j?  ™»y 
the  time  within  which  he  might  deliver  a  defence  if  it 
were  a  statement  of  claim. 

Rule  9.  Where  a  defendant  by  his  statement  of  defence  Bole  9. 
sets  up  a  counter-claim,  if  the  plaintiff  or  any  other  Counter-claim 

TYIAV  tic  PX« 

person   named  in   manner  aforesaid  as  party  to  such  eluded  and 
counter-claim  contends  that  the  claim  thereby  raised  independent 

1  11.  ii»i  A  1.1  action  brought. 

ought  not  to  be  disposed  of  by  way  of  counter-claim,  but 
in  an  independent  action,  he  may,  at  any  time  before 
reply,  apply  to  the  Court  or  a  Judge  for  an  order  that 
such  counter-claim  may  be  excluded,  and  the  Court  or  a 
Judge  may,  on  the  hearing  of  such  application,  make 
such  order  as  shall  be  just. 

A  defendant  must  not  bring  a  third  party  before  the  Court  Relief  sought 
as  defendant  to  a  counter-claim  asainst  the  plaintiff,  unless  ^7  counter- 

claim  must  be 

the  relief  to  be  obtained  against  him  relates  specifically  to  or  connected  with 
is  connected  with  the  subiect-matter  of  the  action.  plaintiff's 

In  an  action  where  the  plaintiff,  the  trustee  of  a  settlement,  ^***"' 
by  his  statement  of  claim  pleaded  that  the  defendant,  a  cestui 
que  trmt,  had  by  deed  covenanted  to  indemnify  him  against 
an  innocent  breach  of  trust,  in  consequence  whereof  he  had 
been  compelled  to  bring  £10,000  into  the  settlement,  and 
had  incurred  costs,  and  he  claimed  £11,000,  and  the  defen- 
dant delivered  a  defence  and  two  counter-claims,  making  the 
plaintiff  and  A  B.  defendants  to  the  counter-claims,  the  de- 
fendant by  his  defence  denied  that  any  claim  had  been  made 
upon,  or  loss  sustained  by  the  plaintiff,  and  he  impeached 
the  validity  of  the  deed  of  covenant. 

And  by  his  first  counter-claim  he  stated  that  the  plaintiff  and 


206 


RULES  OF  SUPREME  COURT. 


[book  n. 


OrdMrZXIL, 

Bala  9. 

Couoter- 
cUims. 


Bole  10. 

K«li^«f  to  de- 
fendant in  re- 
Rpot^t  «)f  set-off 
or  count  er- 
cUim. 


Bole  11. 

Notice  and 
proceetiings 
in  probate 
actions. 


A.  B.  were  the  executors  of  the  will  of  his  father,  who  had 
joined  in  the  covenant,  and  had  also  given  to  him  a  covenant 
of  counter-indemnity,  and  he  claimed  that  the  plaintiff 
must  be  held  to  have  admitted  assets,  and  to  have  retained 
the  amount  of  his  claim  out  of  his  testator's  estate,  or  other- 
wise that  such  estate  might  be  administered  for  the  purpose. 
And  by  the  second  counter-claim  he  stated  that  his  father 
had  appointed  £10,000  to  A.  B.  on  a  secret  trust  to  satisfy 
the  liability  as  to  the  £10,000,  and  he  claimed  performance  of 
the  trust  accordingly.  Upon  motion,  on  behalf  of  the  plaintiff, 
it  was,  under  the  circumstances,  held  that  under  the  fore- 
going rule  both  counter-claims  must  be  excluded,  as  not  being 
sufficiently  connected  with  the  original  subject-matter  of  the 
action,  and  as  calculated  unduly  to  embarrass  and  delay  the 
plaintiff:  Padwick  v.  Scoii,  2  Ch.  D.  736. 

Eule  10.  Where  in  any  action  a  set-off  or  counter-claim 
is  established  as  a  defence  against  the  plaintiff's  claim, 
the  Court  may,  if  the  balance  is  in  favour  of  the  defendant, 
give  judgment  for  the  defendant  for  such  balance,  or  may 
otherwise  adjudge  to  the  defendant  such  relief  as  he  may 
be  entitled  to  upon  the  merits  of  the  case. 

An  order  for  an  account  cannot  be  made  on  a  counter- 
claim without  going  into  the  particulars  of  the  plaintiff's 
claim,  the  balance  mentioned  in  Order  XXll.  rule  10  being 
the  balance  at  the  hearing  of  the  action  :  Bolfe  v.  IfocZaren,  3 
Ch.  D.  106. 

Rule  11.  In  probate  actions  the  party  opposing  a  will 
may,  with  his  defence,  give  notice  to  the  party  setting 
up  the  will  that  he  merely  insists  upon  the  will  being 
proved  in  solemn  form  of  law,  and  only  intends  to 
cross-examine  the  witnesses  produced  in  support  of  the 
will,  and  he  shall  thereupon  be  at  liberty  to  do  so,  and 
shall  be  subject  to  the  same  liabilities  in  respect  of  costs 
as  he  would  have  been  under  similar  circumstances  ac- 
cording to  the  practice  of  the  Court  of  Probate. 


OrdttrZZni. 


ORDER  XXni. 

DISCONTINUANCE. 


Biil«  1.  ^^^^  ^*  ^^^  plaintiff  may,  at  any  time  before  the  receipt 

nisoontiDuancc  of  the  defendant's  statement  of  defence,  or  after  the  receipt 
thereof  before  taking  any  other  proceeding  in  the  action 


of  actions. 
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(mre  any  interiocatory  application),  by  notice  in  writing,   Ozder  xzm., 
mhoBj  dinontinae   his   action  or  withdraw  any  part  or  __??llL__ 
ptrts  rf  hiB  alleged  cause  of  complaint,  and  thereupon  he  i>wcontina- 
fihaD  pay  the  defendant's  costs  of  the  action,  or,  if  the  ^  ^ 
KisoD  be  not  wholly  discontinued,  the  defendant's  costs 
occaaoned  by  the  matter  so  withdrawn.    Such  costs  shall 
be  taxed,  and  sach  discontinuance  or  withdrawal,  as  the 
may  be,  shall  not  be  a  defence  to  any  subsequent 
Sare  as  in  this  role  otherwise  provided,  it  shall 
:^  be  competent  for  the  plaintiff  to  withdraw  the  record 
or  diKontinue  the  action  without  leave  of  the  Court  or  a 
JTidge«  but  the  Ck>iirt  or  a  Judge  may,  before,  or  at,  or 
After  the  hearing  or  trial,  upon  such  terms  as  to  costs,  and 
s£  to  any  other  action,  and  otherwise,  as  may  seem  fit, 
orlfT  ikte  action  to  be  discontinued,  or  any  part  of  the 
iH^^  ^cauae  of  complaint  to  be  struck  out.    The  Court 
or  a  Judge  may,  in  like  manner,  and  with  the  like  dis- 
<3el>Q8i  as  to  terms,  upon  the  application  of  a  defendant, 
«derthe  whole  or  any  part  of  his  alleged  grounds  of 
defence  or  counter-claim  to  be  withdrawn  or  struck  out, 
bat  it  diall  not  be  competent  to  a  defendant  to  withdraw 
kk  defence,  or  any  part  thereof,  without  such  leave. 

The  direction  contained  in  this  rule,  that  upon  a  given  CosU. 
eTCDt,  **  the  plaintiff  shall  pay  the  defendant's  costs  of  action," 
k  equivalent  to  an  order  or  judgment  of  the  Court  and  a 
writ  of  ^.  /a.  for  the  recovery  of  such  costs,  may  be  issued 
vitbont  any  farther  order  of  Court.  The  form  of  writ  may  be 
Tvied  to  soit  the  oircumstanoes  of  the  case :  Bolton  v.  Bolton, 
3  CL  D.  276,  24  W.  E.  663.     But  see  now  rule  2(a)  infra. 

Rule  2.  When  a  cause  has  been  entered  for  trial,  it  *^*  *• 
may  be  withdrawn  by  either  plaintiff  or  defendant,  upon  of  cauM  ^^ 
pfrodueiDg  to  the  proper  officer  a  consent  in  writing,  signed  aft«f  f  ntry 
by  the  parties.     [Btsles  of  December  1875,  No.  9.]  ^''  *"'^- 

Bale  2iL  A  defendant  may  sign  judgment  for  the  costs  Bole  So. 
rfin  action  if  it  is  wholly  discontinued,  or  for  the  costs  J«<ipnent  for 
oeeaskned  by  the  matter  withdrawn  if  the  action  be  not  discontiauance. 
wMj  d«5ontinae<L     [Bules  of  Jme  1876,  No.  10.] 
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Issues. 


ORDER  XXIV. 

REPLY  AND  SUBSEQUENT  PLEADINGS. 

Rule  1.  A  plaintiff  shall  deliver  his  reply,  if  any 
within  three  weeks  after  the  defence  or  the  last  of  tli€ 
defences  shall  have  been  delivered,  unless  the  time  shall 
be  extended  by  the  Court  or  a  Judge. 

Rule  2.  No  pleading  subsequent  to  reply  other  than  a 
joinder  of  issue  shall  be  pleaded  without  leave  of  the 
Court  or  a  Judge,  and  then  upon  such  terms  as  the  Court 
or  Judge  shall  think  fit. 

Rule  3.  Subject  to  the  last  preceding  rule,  every 
pleading  subsequent  to  reply  shall  be  delivered  within 
tour  days  after  the  delivery  of  the  previous  pleading, 
unless  the  time  shall  be  extended  by  the  Court  or  a 
Judge. 

On  rule  1  see  Litton  v.  Litton,  3  Ch.  D.  793 ;  and  on  rules 
2  and  3  see  Earp  v.  Henderaon,  3  Gh.  D.  254. 

ORDER  XXV. 

OLOSE  OF  PLEADINGS. 

As  soon  as  either  party  has  joined  issue  upon  any 

pleading  of  the  opposite  party  simply  without  adding  any 

further  or  other  pleading  thereto,  the  pleadings  as  between 

such  parties  shall  be  deemed  to  be  closed. 

See  Earp  v.  Hendenon,  3  Ch.  D.  254,  noted  on  Order  XIX. 
rule  14  (p.  195). 

ORDER  XXVI. 

ISSUES. 

Where  in  any  action  it  appears  to  a  Judge  that  the 
statement  of  claim  or  defence  or  reply  does  not  suffi- 
ciently define  the  issues  of  &ct  in  dispute  between  the 
parties,  he  may  direct  the  parties  to  prepare  issues,  and 
such  issues  shall,  if  the  parties  differ,  be  settled  by  the 
Judge. 

See  CHarke  v.  Cooksony  2  Ch.  D.  746,  noted  on  section  30  of 
Act  of  1873  (p.  67). 

For  form  of  issues,  see  In  re  Prosper  Mining  Co.^  L.  H. 
7  Ch.  286. 
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ORDER  XXVn.  Ortarxxra 

AMENDMENT  OF   PLEADINGS. 

Bole  1.  The  Coart  or  a  Judge  may,  at  any  stage  of  the  ^^  l* 
prooeediiigs,  allow  either  party  to  alter  his  statement  of  ^^^^^j^J 
diim  or  defence  or  reply,  or  may  order  to  be  struck  out  striking  oat  of 
<c  amended  any  matter  in  such  statements  respectively  J^^*^^^^ 
w^h  may  be  scandalous,  or  which  may  tend  to  prejudice, 
o&faanassy  or  delay  the  fair  trial  of  the  action,  and  all 
Rich  amendments  shall  be  made  as  may  be  necessary  for 
the  porpose  of  determining  the  real  questions  or  question 
bi  oootioferey  between  the  parties. 

See  rule  7  of  this  order,  which  prescribes  fourteen  days  for 
mkakdment  if  no  time  is  limited  by  the  order  to  amend. 

Under  this  rule  leave  may  be  given  upon  interlocutory 
ipp&ttion  or  at  the  hearing  of  an  action  to  amend  the  writ 
cf  csmmons  and  statement  of  claim  even  to  the  extent  of 
nasng  an  entirely  new  case. 

1a  Bwiiding  v.  Murdoch  [1  Ch.  D.  42],  a  suit  had  been  insti-  New  case  maj 
*«ted  by  bill  to  enforce  a  right  claimed  by  the  plaintiff  to  ^  ™***«  ^7 
ti»e  ftjw  of  water  along  an  artificial  watercourse.    The  bill  *"«»^"«*" 
mtedthe  phdntifrs  title  on  (1)  a  deed  and  (2)  prescription. 
1^  caoae  came  on  to  be  heard  on  motion  for  decree.    It 
Hf^^'^  that  both  parties  were  under  some  misapprehension 
s<totbe  contents  of  the  deed.    The  Court  was  of  opinion 
tiat  ibe  title  set  up  by  the  plaintiff  both  under  the  deed  and 
Vp^^cription  failed. 

It  vas  then  contended  that  the  watercourse  had  been  con- 
'^'^^cM  by  the  plaintiff  at  considerable  expense,  with  the 
privity  of  a  predeoess^or  in  title  of  the  defendant,  who  had 
stood  by  and  acquiesced,  and  that  the  plaintiff  was  entitled 
to  maintain  the  suit  on  this  ground.  That  was  a  new  case 
Bot  Bet  up  by  the  bill,  and  the  Master  of  the  Bolls  said  that 
if  tlie  iiut  had  come  to  a  hearing  before  the  Judicature  Acts, 
U  wtmld  have  required  great  consideration,  having  regard  to 
1^  Iknie^  V.  Londcn,  Chatham,  and  Dover  Bly.  Co.  [1  De  G. 
J-^S.  204],  whether  the  plaintiff  would  have  been  allowed  to 
^^i^^fid,  bat  he  came  to  the  conclnsion  that  under  the  circnm- 
*tanoe0  the  new  practice  ought  to  be  applied,  and  gave  the 
^Uintiffliberty  to  amend  his  bill,  with  liberty  to  the  defendant 
^  put  m  a  further  answer,  and  for  both  parties  to  go  into  further 
^denoe;  all  costs  being  reserved  until  the  further  hearing. 

p 
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See  also  King  v.  Corke,  1  Gh.  D.  57,  noted  on  rule  6  of    'tlx  I 
order  (p.  212). 

An  aotion  may,  by  amendment  of  the  writ  and  statei 
of  elaim,  be  tamed  into  an  information  and  action 
prejudice  to  a  pending  motion  in  the  aotion,  the  neoessaj-j 
Banotion  of  the  Attorney-General  being  obtained :  ChidwdM^  ^v 
Pagham  Harbour  BedamaHon  Co,^  2  Gh.  D.  221. 

In  a  suit  to  set  aside  a  settlement  on  the  ground  of  ftra^uc 
and  surprise  on  the  plaintiff,  eyidenoe  was  filed  in  repl> 
tending  to  show  that  the  plaintiff,  at  the  time  of  execut-ing 
the  settlement,  was  of  infirm  mind.  Upon  the  hearing  of*  a 
motion  for  leave  to  use  this  evidence  (which  had  been  objeoto<l 
to  as  not  being  properly  evidence  in  reply),  the  plaintiff 
asked  for  leave  to  amend  the  bill  and  go  into  fresh  evidenoo. 
The  oatise  was  at  issue  before  the  1st  of  November  1875,  &nd 
the  hearing  had  been  fixed  and  only  accidentally  postponocl. 
Leave  was  given  to  the  plaintiff  to  amend  the  bill  and  ^o 
into  farther  evidence,  the  costs  of  the  motion  to  be  ooBts  ixi 
the  aotion  :  Boe  v.  DavieSy  2  Gh.  D.  729. 

The  striking  out  pleadings  as  embarrassing  is  a  matter  of 
discretion  in  l^e  Judge,  and  as  a  general  rule  no  appeal  fronx 
his  order  will  be  entertained. 

A  plea  to  an  action  on  a  contract,  that  the  plaintiff  was 
suing  on  his  own  behalf,  whereas  he  made  the  contract  as 
agent  of  the  company,  will  not  be  struck  out  as  embarrassing* : 
Oolding  v.  Wharton  SalUcorktt  Co.  [1  Q.  B.  D.  374],  followed,  on 
the  point  of  its  being  at  the  discretion  of  the  Judge,  in 
WoUon  V.  Bodwell,  3  Gh.  D.  380,  24  W.  K.  1009, 

In  an  aotion  to  recover  money  as  obtained  by  a  fraud, 
a  statement  to  the  effect  that  the  defendant  had  pursued  a 
similar  course  in  various  other  cases  is  irrelevant,  and,  being 
scandalous  and  at  the  best  only  evidence,  may  be  struok  out 
[per  Lord  Coleridge.]  Such  facts  are  not  admissible  in 
evidence:  Bkike  v.  The  Albion  Life  Assurance^  24  W.  R.  677. 
See  also  Caakin  v.  Cradoch,  3  Gh.  D.  376,  25  W.  R.  4,  where 
the  whole  of  a  statement  of  claim  was  struck  out  as  embar- 
rassing and  an  abuse  of  the  process  of  the  Goart. 

A  reply  joining  issue  generally  will  not,  upon  the  applica- 
tion  of  the  defendant,  be  ordered  to  be  struck  out  or  amended 
of*hL  pleadings  tmder  Order  XXVIL  rule  1,  because  it  does  not  deal  specifi- 
cally with  the  allegations  of  a  counter-claim. 

In  an  action  for  an  account  of  rents  and  profits,  the  defen- 
dants delivered  a  defence  and  counter-claim  to  set  off  money 
due  to  him  from  the  plaintiff  under  an  award.    The  plaintiff. 


Striking  out 
pleadings  dis- 
cretionary. 


Scandalous 
matter. 


Defendant  can- 
not dictate  to 
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in  his  reply,  simply  joined  issue  generally,  and  the  defendant  Order  XXVIL9 

then  moved  for  an  aooonnt,  or  in  the  alternative  that  the        ^^^  ^' 

reply  might  be  struck  out  or  amended  as  tending  to  embarrass 

and  as  being  a  non-compliance  with  the  rules  of  Court  within 

Order  LIX.    The  alternative  order  was  refused  on  the  ground 

that  a  defendant  could  not  dictate  to  a  plaintiff  the  nature  of 

his  pleadings :  Molfe  v.  Maclaren,  3  Gh.  D.  106 ;  noted  also  on 

Order  XIX.  rule  10  (p.  194),  and  Order  XXXin.  (p.  244), 

and  see  Order  XL. 

As  to  appeals  from  orders  to  strike  out  pleadings,  see 
p.  314  (past). 

Under  the  ordinances  of  Lord  Bacon  (ord.  55  and  56),  parties 
filing  any  pleading  or  interrogatory  containing  any  matter 
libellous  or  slanderous  against  any  that  was  not  party  to  the 
suit,  or  against  such  as  were  parties  to  the  suit  upon  matters 
impertinent  or  in  derogation  of  the  settled  authorities  of  any 
of  the  Courts,  such  pleadings  and  interrogatories  were  to  be 
taken  off  the  file  and  suppressed,  and  the  parties  filing  the 
same  severally  punished  by  commitment  or  ignominy,  as 
should  be  thought  fit,  for  the  abuse  of  the  Court. 

The  principles  laid  down  by  Lord  Bacon  governed  the 
practice  of  the  Court  of  Chancery  so  far  as  they  related  to  the 
removal  from  the  files  of  the  Court  of  libellous  or  slanderous 
matter,  the  parties  being  punished  by  the  infliction  of  costs 
as  between  solicitor  and  client. 

An  affidavit  containing  scandal  will  be  ordered  to  be  taken  Scandal  in 
off  the  file.  The  Court  ought  to  take  care  that  allegations  ^^^^'^ 
bearing  cruelly  upon  the  moral  character  of  individuals,  and 
not  relevant  to  the  subject,  shall  not  be  put  upon  the  record 
[per  Lord  Eldon] :  Ex  parte  Simpson,  15  Yes.  476,  in  which 
case  the  solicitor  who  made  the  affidavit  was  ordered  to  pay 
all  the  costs  as  between  solicitor  and  client. 

And  scandalous  and  irrelevant  matter  in  pleadings  will  be  Scandal  in 
treated  in  like  manner.  "  If  on  the  one  hand  it  is  important  pl«***i^K^ 
and  necessary  to  adhere  to  the  rule,  that  everything  relevant 
to  the  issue  between  the  parties  must  be  admitted  to  be 
averred,  however  it  may  bear  on  the  character  of  the  parties, 
it  is  no  less  important  to  keep  scandal  off  the  record  '*  [per 
Lord  Selbome]. 

"  Our  law  does  not  allow  you  to  prove  that  a  man  has  a 
bad  character  for  the  purpose  of  showing  that,  because  he  has 
a  bad  character,  it  is  probable  he  will  have  committed  a  certain 
crime  "  [per  Lord  Justice  Mellish]  :  Christie  v.  Christie,  L.  R. 
8  Ch.  499. 

p  2 
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graph. 


Bole  2. 

Demarrer  to 
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claim,  reply,  or  as  the  case  may  be,  on  the  groimd  that 
the  facts  alleged  therem  do  not  show  anj  canse  of  action^ 
or  ground  of  defence  to  a  claim  or  any  part  thereof,  or 
set-off,  or  counter-claim,  or  reply,  or  as  the  case  may  be, 
to  which  effect  can  be  given  by  the  Court  as  against  the 
party  demurring. 

The  limitation  of  the  shipowners  liability  by  section  54  of 
The  Merchant  Shipping  Act,  1862,  is  ^  a  ground  of  equitable 
defence  "  within  the  meaning  of  The  Judicature  Act,  1873, 
section  24,  sab-^ection  2,  and  not  a  mere  plea  to  damage.  It  is 
proper  and  necessary,  therefore,  to  claim  relief  under  the 
section  in  the  statement  of  defence,  and  a  demurrer  to  the 
defence  was  overruled :  Wahlberg  v.  Young,  24  W.  B.  847. 

If  a  paragraph  in  a  pleading  set  up  a  distinct  cause  of 
action,  ground  of  defence,  set-off,  counter-claim,  or  reply,  the 
proper  course  for  the  party  objecting  thereto  is  to  demur,  and 
not  to  apply  at  chambers  to  strike  out  the  paragraph. 

He  may,  in  the  same  pleading  as  his  demurrer,  join  issue 
upon  the  other  paragraphs  of  the  preceding  pleadings,  and 
then  upon  the  argument  of  the  demurrer  he  will  be  taken 
to  admit  only  the  facts  stated  in  the  paragraphs  demurred  to. 

Semble,  he  may,  however,  refer  to  the  facts  stated  in  the 
other  paragraphs  of  his  opponent's  pleading  whenever  they 
disclose  &cts  in  his  &vour. 

Facts  stated  in  a  pleading  need  not  be  assigned  to  any  par- 
ticular prayer;  so  long  as  they  tend  to  show  that  the  party 
relying  on  them  is  entitled  to  any  part  of  the  relief  claimed, 
the  paragraph  containing  them  is  not  demurrable. 

And  [per  Liodley,  J.]  so  long  as  they  entitle  the  party 
pleading  them  to  any  relief  at  all,  whether  expressly  prayed 
or  no,  the  paragraph  is  not  demurrable  :  WaUon  v.  Hawkins^ 
24  W.  R.  884. 

A  defendant  to  an  action  put  in  a  statement  of  defence,  con- 
sisting of  two  paragraphs,  the  plaintiff  demnrred  to  one  of 
them  as  insufficient  in  law,  and  it  was  held  by  the  Queen's 
Bench  Division  that  the  two  paragraphs  taken  together  raised 
a  good  defence,  and  that  the  plaintiff  could  not  demur  to  a 
single  paragraph  as  if  it  stood  alone :  Nathan  v.  Batekehr^ 
W.  N.  1876,  p.  172. 

Eule  2.  A  demurrer  shall  state  specifically  whether  it 
is  to  the  whole  or  to  a  part,  and,  if  so,  to  what  part,  of  the 
pleading  of  the  opposite  party.  It  shall  state  some  ground 
in  law  for  the  demurrer,  but  the  party  demurring  shall 
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Bale  7.  If  a  party  who  has  obtained  an  order  for  leave  Order  xxvii. 

to  amend  a  pleading  delivered  by  him  does  not  amend  the  Buie  7. 

same  within  the  time  limited  for  that  purpose  by  the  'f  pa^ty  ^^^^ 

order,  or  if  no  time  is  thereby  limited,  then  within  fourteen  witWn  ^t? 


:ime 


days  from  the  date  of  the  order,  such  order  to  amend  shall,  i»mite«i. 
on  the  expiration  of  such  limited  time  as  aforesaid,  or  of 
snch  fourteen  days,  as  the  case  may  be,  become  ipso  facto 
void,  unless  the  time  is  extended  by  the  Court  or  a  Judge. 
See  KtTig  v.  Corie,  1  Ch.  D.  57,  noted  on  the  last  preceding 
rule. 

Rule  8.  A  pleading  may  be  amended  by  written  altera-  ^Etule  S. 
tions  in  the  pleading  which  has  been  delivered,  and  by  ^e^ts^^^dt 
additions  on  paper  to  be  interleaved  therewith  if  neces- 
sary, unless  the  amendments  require  the  insertion  of  more 
than  144  words  in  any  one  place,  or  are  so  numerous  or  of 
such  a  nature  that  the  making  them  in  writing  would 
render  the  pleading  difficult  or  inconvenient  to  read,  in 
either  of  which  cases  the  amendment  must  be  made  by 
delivering  a  print  of  the  pleading  as  amended. 

Rule  9.  Whenever  any   pleading    is   amended,   such  Bole  9. 
pleading  when  amended  shall  be  marked  with  the  date  i^ate,  &c.  to  be 
of  the  order,  if  any,  under  which  the  same  is  so  amended,  pleadings. 
and  of  the  day  on  which  such  amendment  is  made,  in 
manner  following,  viz. :  "  Amended  day  of  ." 

Rule   10.  Whenever    a    pleading    is    amended,   such  Bnlo  10. 
amended  pleading  shall   be   delivered  to  the  opposite  ^"^n^to^e 
party  within  the  time  allowed  for  amending  the  same.         delivered  to 

Rule  11.  The  Court,  or  a  Judge,  may,  at  any  stage  of  ""^^^  ^''^^^' 
the  proceedings,  allow  the  plaintiff  to  amend  the  writ  of  An,*njj„^ent  ^f 
summons  in  such  manner,  and  on  such  terms,  as  may  writ  of 
seem  just.     [Bvlea  of  February  1876,  No.  6.]  summons. 

The  writ  will  be  amended  on  production  of  the  brief  of  ^  production 
counsel,  initialed  by  the  registrar,  without  drawing  up  the   brief**"**  * 
Older :  MatUa»  v.  Mailioi,  W.  N.  1876,  p.  214. 

ORDER  XX VIII.  Order  mcvm, 

DEMUBRER. 

Rule  1.  Any  party  may  demur  to  any  pleading  of  the  Rule  i. 
opposite  party,  or  to  any  part  of  a  pleading  setting  up  a  t)emurrcr 
distinct  cause  of  action,  ground  of  defence,  set-off,  counter-       ®  ^  >• 
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ment. 


Non-appear- 
ance on  de- 
murrer. 


Bole  9. 

Costs  of  action. 


Demurrer  on 

technical 

defect. 


Bale  10. 

Result  of  de- 
murrer as  to 
pleadings. 


Bole  11. 

Costs  of  de- 
murrer over- 
ruled. 

Bule  12. 

Demurring 
party  may 
have  leave  to 
plead. 


amend)  the  demurrer  shall  be  held  sufiScient  for  the 
purposes  and  with  the  same  result  as  to  costs  as  if  it;  Ixticl 
been  allowed  on  argument. 

Rule  7.  While  a  demurrer  to  the  whole  or  any  petri;  ot, 
a  pleading  is  pending,  such  pleading  shall  not  be  amezxded, 
unless  by  order  of  the  Court  or  a  Judge ;  and  no  such 
order  shall  be  made  except  on  payment  of  the  cofits  of  t!kxG 
demurrer. 

Rule  8.  Where  a  demurrer  to  the  whole  or  part  of  axiy 
pleading  is  allowed  upon  argument,  the  party  Mrliose 
pleading  is  demurred  to  shall,  unless  the  Court  otherwise 
order,  pay  to  the  demurring  party  the  costs  of  the   de- 
murrer. 

On  non-appearanoe  on  demurrer,  judgment  was  giveix  for 
the  other  party  without  argument :  Turner  v.  SavMon^  'WT.  N. 
1876,  p.  163.  But  see  Pen/old  v.  Bamahattom,  1  Swan.  aS2^ 
and  ToUon  v.  Lord  FitzwtUiam,  4  Mad.  403. 

Rule  9.  If  a  demurrer  to  the  whole  of  a  statement  of 
claim  be  allowed,  the  plaintiff,  subject  to  the  power  of  the 
Court  to  allow  the  statement  of  claim  to  be  amended, 
shall  pay  to  the  demurring  defendant  the  costs  of  the 
action,  unless  the  Court  shall  otherwise  order* 

In  Hodges  v.  Hodgea,  2  Ch.  D.  112,  24  W.  B.  293,  noted  on 
Order  XXU.  rale  1  (p.  204),  and  rule  3  of  this  Order,  a 
demurrer  on  a  technical  defect  in  the  pleading  was  alloired^ 
with  leave  to  amend,  and  the  costs  were  reserved.  Semblcy 
a  defendant  so  demurring  is  not  entitled  to  hiB  costs. 

Bule  10.  Where  a  demurrer  to  any  pleading  or  part  of 
a  pleading  is  allowed  in  any  case  not  falling  within  the 
last  preceding  rule,  then  (subject  to  the  power  of  the 
Court  to  allow  an  amendment)  the  matter  demurred  to 
shall  as  between  the  parties  to  the  demurrer  be  deemed 
to  be  struck  out  of  the  pleadings,  and  the  rights  of  the 
parties  shall  be  the  same  as  if  it  had  not  been  pleaded. 

Rule  11.  Where  a  demurrer  is  overruled  the  demurring 
party  shall  pay  to  the  opposite  party  the  costs  occasioned 
by  the  demurrer,  unless  the  Court  shall  otherwise  direct 

Rule  12.  Where  a  demurrer  is  overruled  the  Court 
may  make  such  order  and  upon  such  terms  as  to  the 
Court  shall  seem  right  for  allowing  the  demurring  party 


Demurrer  to  be 
entered  for 
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to  raise  by  pleading  any  case  he  may  be  desiroas  to  set  up  Oiderxxvxn. 
in  opposition  to  the  matter  demurred  to.  — 

Bule  13.  A  demurrer  shall  be  entered  for  argument  by  Bnie  18. 
delivering  to  the  proper  officer  a  memorandum  of  entry 
in  the  form  No.  29  in  Appendix  (C).  argiiment. 

A  demurrer  admits  facts  well  pleaded  and  the  facts  alone,  Effect  of  de- 
and  not  any  matter  of  law :  Ford  v.  Peering ^  1  Ves.  78 ;  CtUhbert  ""**^"'^' 
v.  Oreagy,  6  Madd.  189 ;  Hunter  v.  Daniel,  4  Ha.  420 ;  nor  what 
the  plaintiff  considers  as  fact,  but  which  is  merely  inference 
from  matter  of  law  :  WiHiams  v.  Steward,  3  Mer.  503.  Aver- 
ments in  the  pleadings  charging  fraud,  as,  for  instance,  that 
a  release  was  obtained  by  fraud,  will  for  the  purposes  of  the 
demurrer  be  deemed  to  be  admitted :  AiMnion  v.  Henahaw,  2 
V.  &  B.  95. 

Upon  demurrer  a  party  is  not  entitled  to  refer  to  a  written  No  reference 
instrument  to  correct  a  misstatement  in  the  pleading  as  to  its  beyo^nd  tife*'* 
contents,  for  the  demurrer  admits  for  the  purposes  of  the  pleadings, 
argument  the  statement  of  fact  in  the  pleading  demurred  to. 
See  DanieU's  Practice,  466 ;  Campbell  v.  Mackay,  1  M.  &  C.  603 ; 
Cuddon  Y.  Tite,  1  Giff.  395 ;  Bailey  v.  BirJcenhead,  &c,  Co.,  1 2  Beav. 
443 ;  and  Joint  Stock  Discount  Co.  v.  Brown,  L.  R.  3  Eq.  143. 

Where  there  are  two  inconsistent  statements  in  the  plead-  Inconsistent 
ing,  the  demurring  party  is  entitled  upon  demurrer  to  adopt  8^*^™cQ*«  »° 
that  which  is  most   against  the  interest  of  his  opponent : 
Vernon  v.  Vernon,  2  My.  &  C.  145. 

When  a  plaintiff  founds  his  case  upon  the  allegation  that  a  Judicial  notice 
foreign  country  is  recognised  by  the  English  Government  as  *^  ***  ^.^^ 
an  independent  state,  and  that  allegation  is  false,  the  Judge  matters. 
is  bound  to  know  judicially  that  it  is  false,  and  to  allow  a 
demurrer  depending  on  its  falsity.     For  it  is  the  duty  of  the 
Judge  in  every  Court  to  take  notice  of  public  matters  which 
affect  the  Government  of  the  country,  and  the  Courts  of  the 
Sovereign  should   act  in  unison  with  the  Government  of 
the  Sovereign:  Taylor  v.  Barclay,  2  Sim.  213 ;  The  Emperor 
of  Austria  v.  Day,  2  Giff.  666 ;  The  Chaiicieh,  L.  R.  4  A.  &  E. 
66  &  75. 

The  principal  ends  of  a  demurrer  are  to  avoid  a  discovery  Ends  of  de- 
which  may  be  prejudicial  to  the  demurring  party,  to  cover  a  ™^^''*^- 
defective  title,  or  to  prevent  unnecessary  expense.    If  no  one 
of  these  ends  is  obtained,  there  is  little  use  in  a  demurrer : 
Mitford,  5th  ed.  130. 

It  was  formerly  the  practice  to  dismiss  a  bill  at  the  hearing 
without  costs  when  it  might  have  been  demurred  to,  but  in 
Bu9k  V.  Trouihridge  Watenoorks  Co.  [L.  R.  10  Ch.  459]  it  was 
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Order ZZVm.  Held  by  the  Master  of  the  Rolls  [Sir  G.  Jessel],  and  affix-inocl 
Bnle  18.       \yy  the  Court  of  Appeal,  that  where  a  bill  is  dismiaaed  at;     "fclic 

Demurrer.  hearing,  the  defendant  will  not,  on  the  ground  that  he  nxi^Hll 
have  raised  the  same  defence  by  demurrer,  be  deprived  of*  Ixi^i 
costs.     See  also  Pearce  v.  Watte,  L.  R.  20  Eq.  492. 


Order 
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be  dismissed 
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defendant  in 
action  for 
debt  or  liqui- 
dated damages. 


Bole  8. 
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OBDER  XXIX. 

DEFAULT  OP  PLEADING. 

Eule  1.  If  the  plaintiff,  being  bound  to  deliver  a 
ment  of  claim,  does  not  deliver  the  same  within    tlie 
time  allowed  for  that  purpose,  the  defendant  may,  at  t;IiO 
expiration  of  that  time,  apply  to  the  Court  or  a  Judg^ 
to  dismiss  the  action  with  costs,  for  want  of  prosecution  ; 
and  on  the  hearing  of  such  application   the  Court    or 
Judge  may,  if  no  statement  of  claim  have  been  delivered, 
order  the  action  to  be  dismissed  accordingly,  or   may 
make  such  other  order  on  such  terms  as  to  the  Court 
or  Judge  shall  seem  just. 

See  Order  XXL  rule  1  and  HigginboUom'v.  Ayndey,  3  Ch. 
D.  288,  noted  thereon  (p.  202).  See  also  forms  of  judgment 
by  default,  pp.  625-627. 

Rule  2.  If  the  plaintiff's  claim  be  only  for  a  debt  or 
liquidated  demand,  and  the  defendant  does  not,  within 
the  time  allowed  for  that  purpose,  deliver  a  defence  or 
demurrer,  the  plaintiff  may,  at  the  expiration  of  such 
time,  enter  final  judgment  for  the  amount  claimed,  with 
costs. 

Rule  3.  When  in  any  such  action  as  in  the  last  pre- 
ceding rule  mentioned  there  are  several  defendants,  if  one 
of  them  make  default  as  mentioned  in  the  last  preceding 
rule,  the  plaintiff  may  enter  final  judgment  against  the 
defendant  so  making  default,  and  issue  execution  upon 
such  judgment  without  prejudice  to  his  right  to  proceed 
with  his  action  against  the  other  defendants. 

Rule  4.  If  the  plaintifi^s  claim  be  for  detention  of 
goods  and  pecuniary  damages,  or  either  of  them,  and  the 
defendant  makes  default  as  mentioned  in  rule  2,  the 
plaintiff  may  enter  an  interlocutory  judgment  against  the 
defendant,  and  a  writ  of  inquiry  shall  issue  to  assess  the 
value  of  the  goods,  and  the  damages,  or  the  damages  only, 


Bole  4. 
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«  the  case  may  be.  Bat  the  Ck)urt  or  a  Judge  may 
oidex  that,  instead  of  a  writ  of  inquiry,  the  value  and 
tmoont  of  damages,  or  either  of  them,  shall  be  ascertained 
in  any  way  in  which  any  question  arising  in  an  action 
uaT  be  tried. 

K«Ie  5.  When  in  any  such  action  as  in  rule  4  men-  *^  *• 
tiptoed  there  are  seyeral  defendants,  if  one  of  them  make  againat^one  of 
default  as  mentioned  in  rule  2,  the  plaintiff  may  enter  an  several  de- 
interioeatory  judgment  against  the  defendant  so  making 
d£!£ailt,  and  proceed  with  his  action  against  the  others. 
And  in  aoch  ease,  damages  against  the  defendant  making 
CfduaXx  shall  be  assessed  at  the  same  time  with  the  trial 
of  the  action  or  issues  therein  against  the    other  de- 
ftffidants^  unless  the  Court  or  a  Judge  shall  otherwise   - 


Eole  6.  If  the  plaintiflTs  claim  be  for  a  debt  or  liqui-  ^^^  •• 
dated   demand,   and    also    for   detention  of   goods  and  teriocn°ory°" 
pt^oniary   damages,   or    pecuniary  damages    only,  and  judgment, 
the  defendant  makes  default  as  mentioned    in  rule  2, 
the  plaintiff  may  enter  final  judgment  for  the  debt  or 
liquidated  demand,  and  also  enter  interlocutory  judgment 
fiir  the  valne   of  the  goods  and  the  damages,  or  the 
daaages  only,  as  the  case  may  be,  and  proceed  as  men- 
tk»ed  in  rule  4. 

Sole  7.  In  an  action  for  the  recoyery  of  land,  if  the  Bnla  7. 
defendant  mades   default  as  mentioned   in  rule  2,  the  *n  actioM  for 

,  recovery  of 

plaintiff  may  enter  a  judgment  that  the  person  whose  title  land,  &c. 
is  asserted  in  the  writ  of  summons  shall  recover  posses- 
sion of  the  land,  with  his  costs. 

Sole  8.  Where  the  plaintiff  has  indorsed  a  claim  for  S^  8. 
mene  profits,  arrears  of  rent,  or  damages  for  breach  of  profi™/*pe^nt 
ooBtiact  upon  a  writ  for  the  recovery  of  land,  if  the  defen-  &c. 
dant  makes  default  as  mentioned  in  rule  2,  or  if  there  be 
moie  than  one  defendant,  some  or  one  of  the  defendants 
make  socb   default,  the  plaintiff  may  enter  judgment 
against  the  defaulting  defendant  or  defendauts  and  pro- 
ceed as  mentioned  in  rules  4  and  5. 

Bole  9.  In  probate  actions,  if  any  defendant  make  BnleO. 
flefaolt  in  filing  and  delivering  a  defence  or  demurrer,  the  ^^^^ 
actioa  may  proceed,  notwithstanding  such  default. 
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Bole  10. 
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motions  for 
judgment. 


Default  in 
pleading. 


Rule  10.  In  all  other  actions  than  those  in  tlie  pre 
ceding  rules  of  this  order  mentioned,  if  the  defenclanil 
makes  default  in  delivering  a  defence  or  demurrer,  tlif 
plaintiff  may  set  down  the  action  on  motion  for  judgment^ 
and  such  judgment  shall  be  given  as  upon  the  statemont 
of  claim  the  Court  shall  consider  the  plaintiflf  to  bo  en- 
titled to. 

The  following  notice  has  been  issued : — 

"Chancery  Division. 

**  The  Master  of  the  Rolls  and  the  Vioe-Chanoellora  llavo 
given  directions  that  motions  for  judgment  in  actions  slia.ll 
not  be  brought  on  as  ordinary  motions,  but  shall  be  set  do^wn 
in  the  cause  book. 

*'They  can  be  marked  short  on  production  of  the  usual 
certificate  of  counsel,  and  will  then  be  placed  in  the  paper  on 
the  first  cause  day  after  the  day  for  which  notice  is  given.     I£ 
not  marked  short,  they  will  come  into  the  general  paper   in 
their  regular  turn. 

*'  It  will  be  advisable  that  the  notices  of  motion  for  judg- 
ment should,  if  it  is  intended  to  mark  them  short,  contain  a 
statement  to  that  effect,  and  also  a  statement  that  no  farther 
notice  will  be  given  of  their  having  been  so  marked.  Such 
statement  will  dispense  with  the  necessity  of  giving  defen- 
dants further  notice  that  motions  for  judgment  have  been 
marked  short 

*^  Where  a  defendant  makes  his  defence,  and  the  plaintiff 
moves  under  Order  XL.  rule  11  for  such  order  as  he  is  entitled 
to  on  the  admissions  of  the  defendant,  the  action  need  not  bo 
set  down ;  but  if  on  the  motion  being  made  it  appears  that 
there  must  be  a  dLscussion  or  argument,  it  may  be  ordered  to 
go  into  the  general  paper,  subject  to  any  order  for  its  beings 
advanced. 

*^  B.  H.  Leach,  Senior  Begistrar. 

(See  W.  N.  1876,  May  20.) 

*' Chancery  Registrar's  Office,  April  11,  1876." 

Default  in  answering  in  a  suit  pending  on  the  Int  of 
November  J 875  is  not  ''default  in  delivering  a  defenoe '* 
within  Order  XXDL  rule  10  :  Culley  v.  Bultifant,  1  Ch.  D.  84. 
See  this  c€tse  noted  on  section  22  of  the  Act  1873  (p.  22). 

Where  a  defendant  in  a  suit  pending  on  the  1st  of 
November  1875  had  failed  to  enter  an  appearance,  or  to  put 
in  an  answer,  it  was  held  that  the  cause  should  proceed  under 
the  newpractico,  and  the  bill  be  treated  for  all  pui-poses  as  if  it 
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were  the  plaintifTs  statement  of  claim,  so  that  the  plaintiff  order 
might  proceed  under  Order  XIII.  rule  9,  and  Order  XXIX,       Bule  10. 
rule  10 :   Provident  Permanent  Building  Society  y.  Gteenkill^ 
1  Ch,  D.  624. 

See  also  Gardiner  v.  Hardy,  W.  N.  1876,  p.  185. 

Where  three  defendants  had  made  default  in  delivering  Default  of 
defence,  and  another  defendant  had  by  his  defence  admitted  pleading. 
the  oorrectoess  of  the  statement  of  claim,  and  it  was  im- 
portant to  have  the  action  tried  against  all  the  defendants  at 
the  same  time,  an  order  was  made  to  set  down  the  action  on 
motion  for  judgment  agaim>t  the  defendants  in  default,  with  Default  by 
liberty  to  give  notice  of  motion  under  Order  XL.  rule  11,  for  »onie  and 
the  same  time  against  the  defendant  who  had  pleaded:  Be  other  defen> 
Bichard  Smith's  Estate,  Bridson  v.  Smith,  24  W.  R.  392.  dants. 

Where  the  defendant  was  in  default,  the  Court  ordered  two  Two  days* 
clear  days'  notice  of  the  intention  to  set  down  the  action  on  notice  for 
motion  for  judgment  to  be  given  him :  BoupeU  v.  Parsons,  J^^g™«^*« 
24  W.  R.  2G9,  34  L.  T.  (N.  S.)  66. 

In  an  action  commenced  in  a  district  registry,  and  marked  for  Default  in 
the  Chancery  Division  [Yice-Chancellor  Bacon],  the  defend-  fi'^ '"/"Tjl;^" 
ant  having  made  default  in  pleading,  application  was  made 
to  the  Record  and  Writ  clerks  to  have  the  action  put  into  the 
Judge's  paper,  but  they  declined,  on  the  ground  that,  the 
action  not  being  in  London,  they  had  no  power  to  do  so,  and 
an  order  was  made  removing  the  action  to  London :  Walker  v. 
Bobinsm,  24  W.  R.  137. 

But  in  a  subsequent  case,  the  difficulty  being  no  longer  Papers  sent  to 
felt  at  the  Record  and  Writ  Office,  Vice-Chancellor  Hall  ^^'\^^  ^^^ 
held  that  it  would  not  be  proper  for  him  to  remove  the  action     ®*'"'*^^' 
from  the  district  registry,  where  it  might  very  well  be  that 
further  proceedings  would  have  to  be  taken,  and  he  directed  the 
papers  to  be  sent  to  London  for  the  purpose  of  the  hearing. 
Upon  that  being  done,  the  plaintiff  could  apply  at  the  Record 
and  Writ  Office  to  have  the  action  set  down  for  trial  without 
further  direction  from  the  Court :  Birmingham  Waste  Co,  v. 
Lane,  24  W.  R.  292. 

Bule  11.  Where,  in  any  such  action  as  mentioned  in  the  |^^  n^ 
last  preceding  rule,  there  are  several  defendants,  then,  Default  by  one 
if  one  of  such  defendants  make  such  default  as  aforesaid,  JcfemianL. 
the  plaintiff  may  either  set  down  the  action  at  once  on 
motion  for  judgment  against  the  defendant  so  making 
default,  or  may  set  it  down  against  him  at  the  time  when 
it  is  entered  for  trial  or  set  down  on  motion  for  judgment 
'  against  the  other  defendants. 
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Otdar 
Biilel2. 

ClcMsing  of 
pleadings 
on  default. 


Bole  18. 

Default  of 
pleading  by 
third  parties. 


Bole  14. 
Judgment  by 
default  may  be 
set  aside. 


Bule  12.  If  the  plaintiff  does  not  deliver  a  reply  o 
demurrer,  or  any  party  does  not  deliver  any  snbsequen 
pleading,  or  a  demurrer,  within  the  period  allow'e< 
for  that  purpose,  the  pleadings  shall  be  deemed  to  b( 
closed  at  the  expiration  of  that  period,  and  the  statement i 
of  fact  in  the  pleading  last  delivered  shall  be  deemed  tc 
be  admitted. 

See  Earp  t.  Henderson^  3  Gb.  D.  254,  noted  on  Order  XXX. 
rule  14  (p.  195). 

Eule  13.  In  any  case  in  which  issues  arise  in  an  action 
other  than  between  plaintiff  and  defendant,  if  any  party 
to  any  such  issue  makes  default  in  deliyering  any  plead- 
ing, the  opposite  party  may  apply  to  the  Court  or  a  Judge 
for  suoh  judgment,  if  any,  as  upon  the  pleadings  he  may 
appear  to  be  entitled  to.  And  the  Court  may  order 
judgment  to  be  entered  accordingly,  or  may  make  sncli 
other  order  as  may  be  necessary  to  do  complete  justice 
between  the  parties. 

Bule  14.  Any  judgment  by  default,  whether  under  this 
order  or  under  any  other  of  these  rules,  may  be  set  aside 
by  the  Court  or  a  Judge,  upon  such  terms  as  to  oosts  or 
otherwise  as  such  Court  or  Judge  may  think  fit. 


Order 


ORDER  XXX. 

PAYMENT  INTO  COURT   IN  SATISFACTION. 


Bnle  1. 

Payment  Into 
Court  by  way 
of  satisfaction 
or  amends. 


Rule  1.  Where  any  action  is  brought  to  recoyer  a  debt 
or  damages,  any  defendant  may  at  any  time  after  service 
of  the  writ,  and  before  or  at  the  time  of  delivering  his 
defence,  or  by  leave  of  the  Court  or  a  Judge  at  any  later 
time,  pay  into  Court  a  sum  of  money  by  way  of  satisfaction 
To  be  pleaded,    or  amends.    Payment  into  Court  shall  be  pleaded  in  the 

defence,  and  the  claim  or  cause  of  action  in  respect  of 
which  such  payment  shall  be  made  shall  be  specified 
therein. 

The  following  order  was  issued  by  the  Judge  at  Chambers 
in  the  Common  Law  Divisions,  November  12,  1875 : — 

*•  As  money  may  now  bo  paid  into  Court  without  leave, 
at  any  time  after  service  of  the  writ  and  before  defence, 
summonses  to  stay  on  payment  of  a  smaller  sum  than  the 
sum  demanded  will  no  longer  be  issued.    Instead  thereof  the 
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amount  shall  be  paid  info  Court,  and  the  oopy  of  the  receipt    Ord«r 
sent  to  the  plaintiff's  solicitor. 

'*  By  order  of  the  sitting  Judge  at  Chambers." 

[See  W.  N.  1876,  p.  201.] 

Bule  2.  Such  sum  of  money  shall  be  paid  to  the  proper  Bnie  S. 
officer,  who  shall  give  a  receipt  for  the  same.    If  such  ^^^l^  ^^  ^*^" 
payment    be    made  before   delivering  his  defence  the 
defendant  shall  thereupon   serve  upon  the  plaintiff  a 
notice  that  he  has  paid  in  such  money,  and  in  respect  of 
what  claim,  in  the  form  No.  5  in  Appendix  (B)  hereto. 

Bule  3.  Money  paid  into  Court  as  aforesaid  may,  unless  Bale  8. 
otherwise  ordered  by  a  Judge,  be  paid  out  to  the  plaintiff,  Plaintiff  en- 
or  to  his  solicitor  on  the  written  authority  of  the  plaintiff,  ment  out*o/" 
No  affidavit  shall  be  neces  sary  to  verify  the  plaintiff's  ^<^^^i 
signature    to   such    written    authority   unless   specially 
required  by  the  officer  of  the  Court. 

Bule  4.  The  plaintiff,  if  payment  into  Court  is  made  Bute  4. 
before  delivering  a  defence,  may  within  four  days  after  *°^  ^  ^^^?^ 
receipt  of  notice  of  such  payment,  or  if  such  payment  is  faction  of 
first  stated  in  a  defence  delivered  then  may  before  reply,  *'^**™- 
accept  the  same  in  satisfaction  of  the  causes  of  action  in 
respect  of  which  it  is  paid  in ;  in  which  case  he  shall  give 
notice  to  the  defendant  in  the  form  No.  6  in  Appendix  (B) 
hereto,  and  shall  be  at  liberty,  in  case  the  sum  paid  in  is 
accepted  in  satisfaction  of  the  entire  cause  of  action,  to 
tax  his  costs,  and,  in  case  of  non-payment  within  forty- 
eight  hours,  to  sign  judgment  for  his  costs  so  taxed. 

OBDEB  XXXI.  orto  XXXI. 

DISCOVEBY  AND  INSPECTION. 

Bule  1.  The  plaintiff  may,  at  the  time  of  delivering  Bule  1. 
his  statement  of  claim,  or  at  any  subsequent  time  not  ^**^*5  v^^J 
later  than  the  close  of  the  pleadings,  and  a  defendant  ^'te.*^  ^"^ 
may,  at  the  time  of  delivering  his  defence,  or  at  any  sub- 
sequent time  not  later  than  the  close  of  the  pleadings, 
without  any  order  for  that  purpose,  and  either  party  may 
at  any  time,  by  leave  of  the  Court  or  a  Judge,  deliver 
interrogatories  in  writing  for  the  examination  of  the  oppo- 
site party  or  parties,  or  any  one  or  more  of  such  parties, 
with  a  note  at  the  foot  thereof,  stating  which  of  such 
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Order 
Bnlel. 

But  only  one 
set  to  same 
party  without 
order. 

Discovery. 


Interro- 
gatories. 


Admiralty. 


Bole  8. 
Costs. 


BnloS. 

Form. 


interrogatories  each  of  such  persons  is  required  to  ans-wrer 
Provided  that  no  party  shall  deliver  more  than  one  set  ol 
interrogatories  to  the  same  party  without  an  order   foii 
that  purpose. 

r 

The  right  to  discovery  is  regulated  by  the  rules  previoxisl^ 
followed  by  the  Court  of  Chancery :  Anderson  v.  The  Bcmic  oj 
British  Columbia,  2  Ch.  D.  644. 

The  plain tifif  may,  before  the  statement  of  defence  has  bcem 
delivered,  deliver  interrogatories ;  but  if  he  does  so,  the  inter- 
rogatories may  be  struck  out  under  rule  5,  unless  sufficient 
reasons  are  given  by  the  plaintiff  why  the  interrogatorieB  are 
necessary  at  that  stage  of  the  action :  Mercier  v.  OoUon^  1  Q. 
B.  D.  442. 

In  an  action  brought  against  the  executors  of  a  deceased 
trustee,  seeking  to  make  his  estate  liable  for  breaches  of  tmst, 
the  executors,  who  were  personally  ignorant  of  all  the  transac- 
tions in  respect  of  which^the  plain  tiff  sought  relief,  applied  for 
leave  to  interrogate  the  plaintiff  before  patting  in  the  state- 
ment of  defence,  alleging  that  the  plaintifi^s  solicitor  (who 
was  partner  in  a  firm  of  solicitors  who  had  acted  for  tho 
trustees  during  the  tinisteeship  of  the  testator)  conld  fnmish 
information  which  would  enable  them  to  defend  the  action 
enccessfnlly. 

Leave  was  refused,  and  it  was  held  that  the  execatoTS 
mnst  put  in  snch  statement  of  defence  as  they  could,  and  then 
interrogate  :  Disney  v.  Longboume,  2  Ch*  D.  7Q4. 

The  plaintifiEs  in  a  canse  of  damage  delivered  to  the  de- 
fendants, before  the  conclusion  of  the  pleadings,  interroga- 
tories relating  to  the  circumstances  of  the  collision,  and 
seeking  similar  information  to  that  which  would  be  supplied 
by  the  defendants'  preliminary  act.  The  Conrt  ordered  the 
interrogatories  to  be  struck  out :  The  Biola,  24  W.  B.  524. 

Rule  2.  The  Court  in  adjusting  the  costs  of  the  action 
shall  at  the  instance  of  any  party  inquire  or  cause 
inquiry  to  be  made  into  the  propriety  of  exhibiting  such 
interrogatories,  and  if  it  is  the  opinion  of  the  taxing 
master  or  of  the  Court  or  Judge  that  such  interrogatories 
have  been  exhibited  unreasonably,  vexatiously,  or  at 
improper  length,  the  costs  occasioned  by  the  said  intcr^ 
rogatories  and  the  answers  thereto  shall  be  borne  by  the 
party  in  fault. 

Bule  3.  Interrogatories  may  be  in  the  form  No.  7  in 
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Appendix  (B)  hereto,   with  such  variations  as   circnm-    Oxder 


stADoes  may  require. 

Bole  4.   If  any  party  to  an  action  be  a  body  corporate  Buie  4. 

or  a  jaist-stock  company,  whether  incorporated  or  not,  or  J^g^e^o"^ 

any  oCher  body  of  persons,  empowered  by  law  to  sue  or  be  officers  of  cor. 

«ied,  whether  in  its  own  name  or  in  the  name  of  any  f?™!!?!  *°'' 

'  J     companies. 

tjfficer  or  other  person,  any  opposite  party  may  apply  at 
rhambeis  for  an  order  allowing  him  to  deliver  intei^ 
rogatories  to  any  member  or  officer  of  such  corporation, 
eueipany,orbody,and  an  order  may  be  made  accordingly. 

An  original  bill  was  filed  by  a  foreign  republic,  and  a  Discoyerj  by 
eras-loll  was   filed    by  one  of  the  defendants   against  the  foreign  gorern- 
repablic  and  the  president  of  the  republic,  who  was  made  a 


It  for  the  purpose  of  discovery,  and  it  was  held  by  the 
Cuort  of  Appeal  that  proceedings  in  the  original  suit  ought 
iK<  to  be  £tajed  until  the  ofiQcer  of  the  republic  had  ap- 


SesMe,  that  the  suit  might  be  stayed  until  the  republic 
had  named  a  proper  person  to  give  discovery,  and  that  the 
rde  is  the  same  in  the  case  of  a  corporation :  Bepuhlic  of 
Omia  Biea  v.  BrUtnger,  1  Ch,  D.  171.  See  also  Fnoleau  v. 
Taiferf  SiaUi,  li.  K.  2  Eq.  659 ;  United  States  of  America 
▼.  ir«ywr,  L.  R.  2  Ch.  682  ;  Eepuhlie  of  Peru  y.  Weguelin,  L. 
iL20£q.  140. 

Role  5.  Any  party  called  upon  to  answer  interroga-  BqIaS. 
tones,  whether  by  himself  or  by  any  member  or  officer,  Application  to 
may,  within  four  days  after  service  of  the  interrogatories,  impropM-in*ter- 
ap^y  at  chambers  to  strike  out  any  interrogatory,  on  the  rogatories. 
gnmnd  that  it  ia  scandalous  or  irrelevant,  or  is  not  put 
lend  ^fide  for  the  purposes  of  the   action,  or  that  the 
matter  inquired  after  is  not  sufficiently  material  at  that 
ftage  of  the  action,  or  on  any  other  ground.     And  the 
Judge,  if  satisfied  that  any  interrogatory  is  objectionable, 
mav  order  it  to  be  struck  out. 

See  The  Biola,  24  W.  B.  524,  and  Mercier  v.  Cotton,  1  Q.  B. 
D.  442,  noted  on  rule  1  of  this  Order  (p.  224). 

Rule  6.  Interrogatories  shall  be  answered  by  affidavit  Enie  6. 
to  be  filed  within  ten  days,  or  within  such  other  time  as  Answer  to 

-    J  ,  interrogatories 

a  Judge  may  allow.  by  affidavit. 

Rule  7.  An     affidavit    in    answer    to    interrogatories  Knio7. 
fcluJJ,  unless  otherwise  ordered  by  a  Judge,  if  exceeding  When  to  be 

'^     printed,  and 
Q  form. 
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Bole  9. 

Sutficiencj  of 
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Bole  10. 
Defendant  may 
be  ordered  to 
make  farther 
answer  by  affi- 
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Bole  11. 

Production  of 
documents. 


Agreement  for 
Compromise  of 
another  suit. 


ten  folios,  be  printed  and  may  be  in  the  form  No,  8  in 
Appendix  (B)  hereto,  witli  such  variations  as  circum- 
stances may  require. 

In  the  original  rule  7,  the  word  "  three  "  stood  in  the  plaoe 
of  the  word  ** ten**  printed  above  in  italics.  The  word  t^ra^ 
was  substituted  for  three  by  rules  of  June  1876,  No.  11. 

Kule  8.  Any  objection  to  answering  any  interrogatory 
may  be  talicen,  and  the  ground  thereof  stated  in  t-lie 
affidavit. 

Bule  9.  No  exceptions  shall  be  taken  to  any  affidavit 
in  answer,  but  the  sufficiency  or  otherwise  of  any  suoh 
affidavit  objected  to  as  insufficient  shall  be  determined  bjr 
the  Court  or  a  Judge  on  motion  or  summons. 

The  application  to  be  made  under  this  order  for  ftirtlier 
answers  to  interrogatories  should  be  by  summons  in  chambers, 
and  not  by  motion,  and  the  particular  answers  objected  to  as 
insufficient  should  be  specified:    Chesterfield  and  Boythorpe 
Colliery  Co.  v.  Black,  24  W.  R.  783. 

Rule  10.  If  any  person  interrogated  omits  to  answer, 
or  answers  insufficiently,  the  party  interrogating  may 
apply  to  the  Court  or  a  Judge  for  an  order  requiring  him 
to  answer,  or  to  answer  further,  as  the  case  may  be.  And 
an  order  may  be  made  requiring  him  to  answer  or  answer 
further  either  by  affidavit  or  by  viva  voce  examination, 
as  the  Judge  may  direct. 

See  Chesterfield  and  Baythorpe  Colliery  Co,  v.  Black,  24  W.  B. 
783,  noted  on  last  preceding  rule. 

Rule  11.  It  shall  be  lawful  for  the  Court  or  a  Judge  at 
any  time  during  the  pendency  therein  of  any  action  or 
proceeding,  to  order  the  production  by  any  party  thereto, 
upon  oath,  of  such  of  the  documents  in  his  possession  or 
power,  relating  to  any  matter  in  question  in  such  action 
or  proceeding,  as  the  Court  or  Judge  shall  think  right ; 
and  the  Court  may  deal  with  such  documents,  when  pro- 
duced, in  such  manner  as  shall  appear  just. 

In  an  action  brought  by  the  owners  of  goods  shipped  on 
board  the  defendants'  vessel,  the  B.,the  plaintiffs'  case  was  that 
the  goods  had  been  lost  through  a  collision  between  the  B.  and 
the  fl".,  owing  to  the  defendants'  negligence.  A  suit  and  a 
oross-suit  had  previously  been  commenced  in  the  Court  of 
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Admiralty  between  the  owners  of  the  two  vessels,  and  these    Oider  tttt, 
suits  were  oompromised  by  an  agreement  in  writing ;  and  it       ^^  ll* 
was  held  that  the  plaintifiEs  were  entitled  to  inspection  of  this  productio     f 
agreement,  with  an  average  statement  attached  to  it;  for  that,  documenu. 
without  deciding  that  such  an  objection  would  be  material,  it 
did  not  appear  that  the  owner  of  the  H.  objected  to  the  in- 
spection, and  the  document  clearly  related  to  the  matter  in 
question,  as  it  might  contain  an  admission  of  liability  on  the 
part  of  the  defendants :  EutckinMon  v.  Qlover^  1  Q.  B.  D.  138. 

In  an  action  for  not  delivering  goods  according  to  contract  Letters 
it  appeared  that  the  defendant,  before  selling  the  goods  to  between 
the  plaintiffs,  had  purchased  them  from  the  K.  Co.,  and  thirf^^^rtiM^ 
that  shortly  before  the  action  was  commenced,  he  had  sent  to 
the  company's  agents  two  letters  from  the  plaintiffs'  solici- 
tors relating  to  the  claims  made  in  the  action,  requesting 
them  to  obtain  information  respecting  these  claims,  and  that 
a  number  of  letters  thereupon  passed  between  the  defendant 
and  the  company's  agent  upon  the  subject,  some  of  them  after 
the  action  was  brought,  and  that  ultimately  the  company 
agreed  to  allow  the  defendant  a  large  deduction  from  the 
invoice  price.  It  was  held  by  the  Judges  of  the  Queen's  Bench 
Division  that  the  plaintiff  was  entitled  to  inspection  of  the 
letters,  as  they  could  not  be  said  to  be  confidential  communi- 
cations between  the  defendant  and  any  one  in  the  nature  of 
his  legal  adviser  with  a  view  to  litigation.  Qtusre,  whether 
under  Order  XXXL  the  Court  had  a  discretion  to  refuse  in- 
spection, in  cases  where  a  Court  of  Equity  has  been  in  the 
habit  of  granting  discovery  :  Engluih  v.  Tottie^  1  Q.  B.  D.  141. 

See  Bu8tro»Y.  WhiU,  1  Q.  B.  D.  423,  infra. 

It  is  not  consistent  with  the  practice  of  the  Court  to  make   Production  by 
an  order  for  production  of  documents  on  the  solicitor  of  the  «»o^'citor. 
party  against  whom  discovery  is  sought. 

In  general  a  plaintiff  will  not  be  allowed  production  from  No  production 
a  defendant  until  after  be  has  delivered  a  statement  of  claim,   ^^om  defendant 

A  plaintiff  (after  the  2nd  November  1875)  issued  a  writ  ^^H^^^^^t 
of  summons  against  several  defendants,  the  indorsement  of  claim. 
claim  comprising  a  great  variety  of  seemingly  unconnected 
matters,  and  then  before  delivering  a  statement  of  claim  took 
out  a  summons  for  the  production  '*  by  the  solicitor  of  the  de- 
fendants and  others  named  in  "  a  schedule  to  an  affidavit  of 
even  date  of  certain  documents  specified  in  the  schedule, 
stating  by  the  affidavit  that  the  specified  documents  were  in 
the  posi^ession  of  the  persons  named,  and  that  the  whole  of 
the  documents  related  to  the  action,  and  were  essential  to 
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Ordsr  XXTT,,  establish   the  plaintiff's   case  :    and   it   was  held  that   the 
^^°^  ^^'       plaintiff  was  not  entitled  to  the  production  asked  :  Cashin  v. 
Craddock,  2  Ch.  D.  140. 
rriviloj^e<l  A  Judge  has  no  discretion  as  to  refusing  to  allow  at  the 

docutiicnu.  instance  of  one  party  to  an  action  the  production  of  docu- 
ments in  the  possession  of  another  party  relating  to  the 
matter  in  question,  provided  the  documents  are  not  privi- 
leged ;  and  no  document  (other  than  a  document  of  title)  is 
privileged  except  a  communication  fi'om  the  party's  solicitor, 
or  from  an  agent  employed  by  or  at  the  instance  of  the 
solicitor.  Where,  by  consent  of  both  parties,  the  documents  in 
question  are  submitted  to  the  Judge,  his  decision  cannot  be 
questioned  in  a  Court  of  Appeal :  Bmtros  v.  WhUe^  1  Q.  B.  D. 
423. 
Practice  of  Sir  G.  Jessel,  in  delivering  the  judgment  of  the  Court  of 

to  bTfoH^ed?  Appeal  in  Bueiros  v.  White,  made  the  following  observations, 
which  show  that  the  practice  of  the  Courts  of  Equity  is  to  be 
followed : — 

'*  It  is  to  be  observed  that  this  rule  is  copied  f)x>m 
6.  18  of  15  &  16  Vict.  c.  86,  which  settled  the  practice  of 
the  Court  of  Chancery,  which  obtained  from  the  year  1852 
until  last  year,  when  the  Judicature  Act  came  into  force,  and 
enacted  what  should  be  the  practice  by  which  both  Common 
Law  and  Equity  Courts  should  in  future  be  bound.  Now  it 
was  decided,  soon  after  the  passing  of  the  15  <&  16  Vict  c.  86 
— and  this  remained  for  upwards  of  twenty  years  the  prac- 
tice  of  the  Court  of  Chancery — ^that  s.  18  did  not  alter  the 
rules  of  the  Court  of  Chancery  as  to  the  right  to  production 
of  documents,  and  did  not  confer  any  discretionary  power  on 
the  Judges;  but  the  right  remained  unaffected,  and  was 
exerciseable  at  the  option  of  the  parties  where  no  privilege 
could  be  established. 

*'  The  fact  of  the  rule  being  copied  from  the  Act  of  course 
makes  it  incumbent  upon  us  to  give  it  the  same  interpreta- 
tion as  that  which  has  already  been  fixed  by  judicial  decision 
upon  the  terms  used,  and,  therefore,  even  were  our  opinion 
different  from  what  it  is  as  to  the  construction  of  the  rule 
standing  alone,  we  should  not  be  at  liberty  to  put  any  other 
construction  upon  it  than  that  which  had  been  so  long 
adopted.  Besides  this,  it  is  to  be  observed  that  under  s.  25, 
sub-s.  11,  of  the  Act  of  1873  [36  &  37  Vict.  c.  66],  if  there  is 
any  difference  between  the  practice  of  the  Courts  of  Law  and 
Equity,  the  practice  of  the  Courts  of  Equity  is  to  prevail,'* 

Where  procecdiiigH  were  taken  under  The  Companies  Act, 
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ld63»  the  Court  held   that    it    had  jurisdiction   to  make  an   Order  ZXZI., 
crder   for  an   affidairit    of    documents  under  Order  XXXT        BnlalL 
rde  11,  and  this  thongb  no  action  was  in  progress  between  Production  in 
the  parties :  Be  Naiional  Funds  Assurance  Co.y  24  W«  B.  774.      winding-np 

Bole  12. — Any  party  may,   wilhoat  filing  an  affidavit,  ^^  ^^^' 
Mfflj  to  a  Judge  for  an    order  directing  any  other  party  Discoveiy  of 
to  the  action  to  make  discovery  on  oath  of  the  documents  <^<>cumenu. 
vinch  are   or    have    been    in    his   possession  or   power, 
fdathig  to  any  matter  in  question  in  the  action. 

See  Hmiekimmm.  v.  Olcfver^  1   Q.  B.  D.  138,  noted  on  the  last 
p«oediiig  rule. 

The  Court  will  grant   an  order  for  disoovery  of  documents  foreign 
hf  the  owner  of  a^  foreign  slxip  who  has  appeared  to  defend  an  ***^*^'^^*°*- 
ahoiralty  action  m  rem^    \>nt  will  allow  a  reasonable  time 
locurding  to  the  cirenmBtances  of  each  case  for  the  affidavit  in 
ttswer  to  be  prepared  :    T%^  Bmma,  24  W.  B.  587. 

Bale  13-  Tbe  affidavit  to  be  made  by  a  party  against  Bole  18. 
¥kom  snob  order   as    is    mentioned  in  the  last  preceding  i>op"?f  **  ^ 

0D1CCl6d  10  DO 

role  has  been   made    shall    specify  which,  if  any,  of  the  produced  to  be 
4cimients  therein   mentioned  he  objects  to  produce,  and  *P««fi^- 
it  may  be  in  tbe    form    No.  9  in  Appendix  (B)  hereto, 
with  such  variations   as   circumstances  may  require. 

Bnle  14.  Every  party  to  an  action  or  other  proceeding  Bule  14. 
diaD  be  entitled,   at    any    time  before  or  at  the  hearing  ^^^^J^ 
thereof,  by  notice  in  -writing,  to  give  notice  to  any  other  documents. 
jarty,  in  whose   pleadings  or  affidavits  reference  is  made 
to  anv  document,    to    produce  such  document  for  the 
bgpection    of   tbe    party    giving  such  notice,  or  of  his 
wlidtor,  and    to    permit    him  or  them  tp  take  copies 
thereof;  and  any  party  not  complying  with  such  notice 
ihaU  not  afterwards   l>e  at  liberty  to  put  any  such  docu- 
ment  in    evidence    on    his  behalf  in  such    action    or 
piweeding,  imleas  lie   sbaU  satisfy  the  Court  that  such 
document   relates    only    to  his  own  title,  he   being  a 
ddendant   to    tbe    action,  or  that  he  had  some  other 
Euffieient  cause  for  not  complying  with  such  notice. 

lio  allowance  is  to  be  made  for  any  notice  or  inspection  Costs. 

vk&eBft  it  is  shown  to  tbe  satisfaction  of  the  taxing  officer  that 

Ibero  were  good  and  sufficient  reasons  for  giving  such  notioe  and 

makmg  snob  inspection.     See  Bules  of  Supreme  Court  (Costs), 

SpeKaal  Allowances  and  General  Provisions.  16  (p.  340,  post). 
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[boos  II. 


Order  ZXZI. 


Bole  16. 

Form  of  notice 
to  produce. 

Bole  16. 

Counter-notice 
as  to  docu- 
ments. 


Bole  17. 

Order  for  in- 
spection. 


Bnle  18. 

Application  for 
order. 


Bole  19. 

The  question  of 
discovery  or  in- 
spection may 


See  English  v.  Tottie,  1  Q.  B.  D.  141,  and  Btutros  v.  WhUe, 
1  Q.  B.  D.  423,  both  noted  on  mle  11  of  this  Order  (pp.  227, 
228). 

Eule  15.  Notice  to  any  party  to  produce  any  docti- 
ments  referred  to  in  his  pleading  or  aflBdavits  shall  be  in 
the  form  No.  10  in  Appendix  (B)  hereto. 

Rule  16.  The  party  to  whom  such  notice  is  given  shall, 
within  two  days  from  the  receipt  of  such  notice,  if  all  the 
documents  therein  referred  to  have  been  set  forth  by  him 
in  such  affidavit  as  is  mentioned  in  rule  13,  or  if  any 
of  the  documents  referred  to  in  such  notice  have  not 
been  set  forth  by  him  in  any  such  affidavit,  then  within 
four  days  from  the  receipt  of  such  notice,  deliver  to  the 
party  giving  the  same  a  notice  stating  a  time  within 
three  days  from  the  delivery  thereof  at  which  the  docu- 
ments, or  such  of  them  as  he  does  not  object  to  produce, 
may  be  inspected  at  the  office  of  his  solicitor,  and  stating 
which  (if  any)  of  the  documents  he  objects  to  produce, 
and  on  what  ground.  Sucli  notice  may  be  in  the  fomoi 
No.  11  in  Appendix  (B)  hereto,  with  such  variations  as 
circumstances  may  require. 

Rule  17.  If  the  party  served  with  notice  under  rule 
15  omits  to  give  such  notice  of  a  time  for  inspection,  or 
objects  to  give  inspection,  the  party  desiring  it  may 
apply  to  a  Judge  for  an  order  for  inspection. 

Rule  18.  Every  application  for  an  order  for  inspection 
of  documents  shall  be  to  a  Judge.  And  except  in  the 
case  of  documents  referred  to  in  the  pleadings  or  affidavits 
of  the  party  against  whom  the  application  is  made,  or  dis- 
closed in  the  affidavit  of  documents,  such  application  shall 
be  founded  upon  an  affidavit  showing  of  what  documents 
inspection  is  sought,  that  the  party  applying  is  entitled  to 
inspect  them,  and  that  they  are  in  the  possession  or  power 
of  the  other  party. 

See  HuUhinson  v.  Glover,  1  Q.  B.  D.  138  ;  CaAin  v.  Crad- 
dock,  2  Ch.  D.  140 ;  Btutros  v.  White,  1  Q,  B.  D.  423,  noted 
on  rule  11  of  this  Order  (p.  228). 

Rule  19.  If  the  party  from  whom  the  discovery  of  any 
kind  or  inspection  is  sought  objects  to  the  same,  or  any 
part  thereof,  the  Court  or  a  Judge  may,  if  satisfied  that 
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the  right  to  the  discovery  or  inspection  sought  depends    Order 
on  the  determination  of  any  issue  or  question  in  dispute   _^^  ^^'^ 
in  the  action,  or  that  for  any  other  reason  it  is  desirable  be  postponed 
that  any  issue  or  question  in  dispute  in  the  action  should  termSationof 
be  determined  before  deciding  upon  the  right  to  the  dis-  any  issue  in 
covery  or  inspection,  order  that  such  issue  or  question  be  **^**®'** 
determined  first,  and  reserve  the  question  as  to  the  dis- 
covery or  inspection. 

Where  the  materiality  of  discovery  depends  upon  the 
determination  of  a  question  in  dispute,  and  the  discovery 
songht  is  calculated  to  cause  considerable  trouble,  or  to  prove 
oppressive  and  vexatious  to  the  party  from  whom  it  is  sought, 
the  Court  will  act  upon  the  above  rule,  and  postpone  the 
discovery  until  the  said  question  has  been  determined :  Wood 
V.  Anglo-Italian  BanJc,  34  L.  T.  (N.  S.)  255. 

Rule  20.  If  any  party  fails  to  comply  with  any  order  to  Enle  20. 
answer  any  interrogatories,  or  for  discovery  or  inspection  ^f^^^l  ^°^    ^ 
of  documents,  he  shall  be  liable  to  attachment.    He  shall  order  to  pro- 
also,  if  a  plaintiff,  be  liable  to  have  his  action  dismissed  ^^^^^^^^' 
for  want  of  prosecution,  and,  if  a  defendant,  to  have  his 
defence,  if  any,  struck  out,  and  to  be  placed  in  the  same 
position  as  if  he  had  not  defended,  and  the  party  interro- 
gating may  apply  to  the  Court  or  a  Judge  for  an  order  to 
that  effect,  and  an  order  may  be  made  accordingly. 

The  above  order  does  not  make  it  imperative  on  the  Court  Husband  and 
to  dismiss  the  action  in  a  case  where  a  husband  and  wife,  ^^^^' 
plaintiffs,  had  been  ordered  to  make  affidavit  of  documents, 
and  the  wife  alone  complied  with  the  order,  the   husband 
having  absconded:    Hartley  v.   OtoeUy  W.  N.  1876,  p.  193; 
34  L.  T.  (N.  S.)  752. 

The  provisions  for  attachment'  for  disobedience  of  orders  Names  of 
to  answer  interrogatories  or  for  discovery  or  inspection  of  P^'^^dc"- 
documents,  do  not  apply  to  orders  for  statement  of  names 
of  partners  under  Order  XVI.  r,  10,  or  to  orders  for  sworn 
accounts   under  Order  XV.  r.  1 :   Pike  v.  Keen^  24  W.  B.  Accounts. 
322. 

Kule  21.  Service  of  an  order  for  discovery  or  inspection  BxJe  21. 
made  against  any  party  on  his  solicitor  shall  be  sufficient  ^J^p^for^dis- 
service  to  found  an  application  for  an  attachment  for  dis-  covery  or  in- 
obedience  to  the  order.    But  the  party  against  whom  the  "P®*^**®^- 
application  for  an  attachment  is  made  may  show  in  answer 
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Order  ZXZI. 


Kiile22. 

Solicitor  to 
give  notice  of 
order  to  client. 


BuleSS. 

Answers  of  de- 
fendants may 
be  used  at 
trial  of  action 
or  issue. 


to  the  application  that  he  has  had  no  notice  or  know  loci  ^«: 
of  the  order. 

Rule  22.  A  solicitor  upon  whom  an  order  against^  tLXi.y 
party  for  discovery  or  inspection  is  served  under  the  l^ist: 
rule,  who  neglects  without  reasonable  excuse  to  giv« 
notice  thereof  to  his  client,  shall  be  liable  to  attachment;. 

£ule  23.  Any  party  may,  at  the  trial  of  an  action   ox- 
issue,  use  in  evidence  any  one  or  more  of  the  answers    of 
the  opposite  party  to  interrogatories  without  putting*  itx 
the  others :  Provided  always,  that  in  such  case  the  Jud^e 
may  look  at  the  whole  of  the  answers,  and  if  he  shall  be 
of  opinion  that  any  other  of  them  are  so  connected  Ivritli 
those  put  in  that  the  last-mentioned  answers  ought  not  to 
be  used  without  them,  he  may  direct  them  to  be  put  in. 


Old  practice 
still  in  force. 


Under  the  15  and  16  Vict  c.  86,  as.  18  &  20,  the  Court 
was  empowered,  to  order  the  production  on  oath  of  documents 
in  the  possession  or  power  of  the  defendant  and  plaintiff 
spectively  relating  to  the  matters  in  question  in  the  suit 
the  Court  should  think  right,  and  the  Court  might  deal  "with 
such  documents,  when  produced,  in  such  manner  as  should 
appear  just. 

Formerly  documents  were    ordered   to  be  deposited    for- 
inspection  at  the  Record  and  Writ  Clerks'  Office,  and    it 
would  appear  that  the  Court  may  now  so  order,  notmth- 
standing  rule  16. 
Form  of  order.        The  common  form  of  order,  however,  in  use  by  the  Court 
of  Chancery  was  for  many  years  to  order  the  defendant  or 
plaintiff,  as  the  case  might  be,  within  [7 J  days  after  servico 
of  the  order,  to  make  and  file  a  full  and  sufficient  affidavit, 
stating  whether  he  has,  or  has  had,  in  his  possession  or  power 
any,  and,  if  any,  what  documents,  relating  to  the  matters  in 
question  in  the  cause,  and  accounting  for  the  same.     And 
ordering  the  party  at  all  seasonable  times,  upon  reasonable 
notice,  to  produce  at  the  office  of  his  solicitor,  the  documents 
which  by  such  affidavit  shall  appear  to  be  in  his  possession  or 
power,  except  such  of  the  same  (if  Any)  as  he  may  by  such. 
affidavit  object  to  produce,  and  that  the  applicant,  his  soli- 
citors  and  agents,  are  to  be  at  liberty  to  inspect  and  peruse 
the  documents  so  produced,  and  to  take  copies  and  abstracts 
thereof,  and  extracts  therefrom,  as  the  applicant  shall  bo 
advised,  at  his  expense.     And  ordering  the  party  to  produce 
the  same  upon  any  exumination  of  witnesses  in  the  cause,  and 
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at;tho  hearing  thereof,  as  the  applicant  shall  require.     And    Order 
giving  the  applicant  liberty  to  make  such  further  application       '^^^  ^« 
as  to  all  or  any  of  the  documents  mentioned  in  such  affidavit 
as  he  may  be  advised.     See  Seton's  Decrees,  p.  1041 ;  and  see 
also  po8t  p.  239. 

In  a  suit  by  the  heir-at-law  for  discovery  in  aid  of  an  Affidarit 
action  of  eiectment  ap^inst  persons  in  possession  claiminc:  as  ]^'*®*'"®^  bound 

,  ,•'  n  r  r  "to  produce  or 

devisees,  it  was    held   [V.-C.  Wood]   that   the  defendants,   not. 
•whether  bound  to  produce  any  documents  or  not,  must  make 
the  usual  affidavit  in  answer  to  a  summons  for  production  by 
the  plaintiff:  Mumbcld  v.  Forteaih^  3  K.  &  J.  44. 

In  a  suit  by  an  alleged  next  of  kin  to  an  inteslate  against  Not  until 
the  Solicitor  to  the  Treasury,  to  whom  administration  had  P^^^f^ 
been  granted,  it  was  held  [V.-C.  Malins]  that  the  defendant 
was  not  bound  to  make  an  affidavit  of  documents  until  a 
prima  facie  case  had  been  made  by  the  plaintiff:  Lane  v.  Oray, 
L.  E.  16  Eq.  662. 

Where  a  defendant  against  whom  there  was  a  decree  for  an  After  decree, 
account  had  before  decree  made  full  discovery  by  answer  as  to 
documents  in  his  possession,  it  was  held  [Court  of  Appeal]  that 
nevertheless  the  plaintiff  after  decree  was  entitled  to  call  for 
an  affidavit  as  to  his  possession  of  any  documents  other  than 
those  mentioned  in  the  answer  relating  to  the  matters  in 
question :  Handip  v.  Kiiton,  1  De  G.  J .  &  S.  440. 

Where  a  case  is  made  out  raising  a  reasonable  suspicion  that  Further 
a  defendant  who  has  made  an  affidavit  as  to  documents  has  *®<**v**^  <»" 

.  .  .       reasonable 

in  his  possession  other  documents  relating  to  the  matters  in  suspicion. 
question,  and  not  disclosed  by  the  first  affidavit,  it  has  been 
held  [Court  of  Appeal]  that  the  Court  may  order  him  to 
make  a  further  affidavit,  although   the  first  is  sufficient  in 
point  of  form. 

After  an  order  had  been  made  on  a  defendant  requiring  him  Affidavit  by 
to  make  and  file  a  further  and  sufficient  affidavit,  but  before  P***"^'*"* 
any  farther  affidavit  had  been  filed,  the  defendant  applied  for 
an  affidavit  as  to  documents  in  the  possession  of  the  plaintiffs, 
the  time  for  excepting  to  his  answer  having  expired,  and  the 
plaintiffs  were  ordered  to  make  such  affidavit :  Noel  v.  Noel, 
1  De  G.  J.  &  S.  468. 

The  rule  in  Noel  v.  Noel  can  only  bo  applied  where  the  Reasonable 
party  making  the  affidavit  has  made  some  admission  which  suspicion  must 
discredits  it  [per  L,  J.  Wood],  and  if  reasonable  suspicion  be  pleadings ; 
sufficient  ground  to  call  for  a  further  affidavit,  it  must  be 
suspicion  founded  on  the  pleadings  and  affidavits,  and  not  on 
mere  surmise  [per  L.  J.  Sel wyn] :  Wright  v.  Pitt,  L.  R.  3  Ch.  809. 
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But  the  decisions  do  not  require  the  Judge  to  find  au 
admission  in  express  terms ;  the  Judge  ma^"  form  his  conclu- 
sions by  inference  from  statements  in  the  pleadings  or  affi- 
davits before  him.  Thus,  in  a  suit  for  an  account  of  the 
profits  of  a  wine  merchant's  business,  the  defendants  in  their 
affidavit  of  documents  omitted  all  mention  of  any  books  of 
account,  but  in  their  amswer  set  out  particulars  which  could 
only  have  been  obtained  from  books  of  account  of  the  business. 
The  Court  [Sir  G.  Jessel,  M.U.]  was  convinced  that  the 
defendants  had  in  their  possession  documents  relating  to  the 
business  which  ought  to  be  mentioned  in  the  affidavit,  and 
inferred  this  from  the  statements  in  the  answer,  in  the 
schedule  to  which  they  had  set  out  a  long  list  of  customers, 
which  could  not  have  been  made  from  memory  only :  SauU  v. 
Brotcn,  L.  R.  17  Eq.  402. 

In  a  suit  instituted  against  the  Corporation  of  London  f(»r 
discovery  in  aid  of  a  defence  to  a  bill  brought  by  them  for 
an  account  of  certain  alleged  dues  to  which  they  claimed  a 
title  by  prescription,  the  corporation  admitted  the  possession 
of  certain  charters,  books,  and  documents,  relating  to  the 
matters  in  question,  which  they  alleged  formed  part  of  their 
title,  and  were  intended  to  be  used  as  evidence  against  the 
plaintiffs,  but  which  they  did  not  with  sufficient  precision 
deny  might  form  part  of  the  plaintiffs'  title,  or  ccmtain 
matter  impeaching  their  own  defence:  it  was  held  (Y.-C. 
Knight  Bruce)  that  the  plaintiffs  in  the  bill  of  discovery  were 
entitled  to  the  production  of  such  documents. 

To  protect  a  defendant  firom  the  discovery  or  production 
of  a  document  relating  to  the  subject  in  dispute,  it  is  not 
sufficient  that  it  should  be  evidence  of  his  title,  or  contain 
evidence  which  he  intends  or  is  entitled  to  use  in  support  of 
his  case.  It  must  contain  no  matter  supporting  the  plaintififs 
title  or  the  plaintiff's  case,  or  impeaching  the  defence,  and 
the  defendant  must  aver  by  his  answer,  with  a  reasonable 
degree  of  distinctness,  that  the  document  does  contain  no 
such  matter :  Combe  v.  The  Corporaiion  of  London^  1  Y.  &  C. 
(C.  C.)  631,  affirmed  on  appeal  by  Lord  Lyndhurst,  15  L.  J. 
(Ch.)  80.*  An  appeal  to  the  House  of  Lords  in  this  case 
was  by  leave  withdrawn  upon  payment  of  the  respondents' 
costs:  4  H.  of  L.  C.  1090. 


•  During  the  argument  in  Manby  t.  Bevicle  [8  De  G.  M.  &  G.  476],  Lord 
Justice  Knight  Bruce  said  that  his  judgment  in  Combe  t.  The  Carporatiom  of 
Londtm  was  the  result  of  much  consideration.  He  had,  before  delirering  the 
judgment,  shown  it  to  Sir  Launcelot  Shadwell,  who  approved  it,  adding  one 
ehservation. 
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Upcsi  aettlmg  interrogatories   for   the  examination  of  a    Orim 
lender  in  the  master's  office  on  a  question  of  title  between       Eiile2»> 
Tcisdor  and  purchaser,  it  ^was  held  [Y.-G.  Knight  Bmce]  that  Confidential 
4e  'vcaidor  was  not  compellable  at  the  instance  of  the  pnr-  conimuni- 
dttser  to  state  his  motive  for  making  a  certain  appointment^  ^*  *^"* 
ttr  tD  iJMrioBe  confidential  communications  made  by  him  to 
km  ffolieitor  and  oonnsel  respecting  the  property,  although 
c«dfc  oummunications    were  made    merely  on  behalf  of  the 
QOB^ting  person  singly,  and  were  not  made  during  a  suit, 
Jxring  a  dispute,  or  after  the  threat  of  a  suit. 

Canes  laid  before  counsel  on  behalf  of  a  client  stand  Cues  for 
ipc3i  the  same  footing  as  other  professional  communications  conn^^l.^ 
brja  the  dient  on  the  one  hand  to  the  counsel  or  solicitor 
oa  the  other,  and  as  far  as  relates  to  any  discovery  by  the 
oocael  or  dolicitor,  the  question  of  the  existence  or  non- 
cxvtaice  of  any  suit,  claim,  or  dispute  is  immaterial :  Pearse 
▼.  Peane^  1  De  6.  &  Sm.  12.  Lord  Selborne,  in  Minet  v. 
Meirgam  [L.  B.  8  Ch.  368  j,  referred  to  the  judgment  of  V.-O- 
Kaight  Brace  in  this  case  as  being  **  one  of  the  ablest  judg- 
ttfite  id  one  of  the  ablest  judges  that  ever  sat  in  this  Court." 

An  sdmiasion  in  the  answer  to  a  bill  of  discovery  that  the  Admitted 
^feodants  possessed  documents  specified  in  a  schedule  wholly  <io€umettts. 
or  in  part  relating  to  the  matters  mentioned  in  the  bill,  not 
sDoompanied  by  a  precise  denial  of  a  precise  case  which  the 
bill  spedfically  charged,  or  by  a  denial  that  the  docaments 
reiated/to  that  case,  it  was  held  ( Y.*C.  Wigram)  to  entitle  the 
jjacntiff  to  the  inspection  of  all  the  documents  in  the  schedule 
vhieh  might  be  evidence  on  the  case  so  specifically  charged, 
ahhoagh  the  defendant  said  they  were  the  evidences  of  his 
own  title :  &tuth  v.  Duke  of  Beaufort,  1  Ha.  507 ;  affirmed  on 
appeal,  1  Ph.  209. 

Upcm  a  motion  that  a  defendant  might  produce  documents  Written  com- 
in  the  schedule  to  his  answer :  it  was  held  [V.-C. Wigram]  that  munications 
vrittoi  oommunications  which  passed  between  the  defendant  defendwit  and 
and  his  solicitor  before  any  dispute  had  arisen  between  the  his  solicitor. 
parties  to  the  suit  were  privileged  so  far  as  they  contained 
legal  advice  or  opinions,  but  not  otherwise — although  re- 
lating to  the  matters  which  formed  the  subject  of  the  suit. 
There  is  no  essential  difference  with  respect  to  the  privilege 
of  professional  confidence  between  cases  stated  for  the  opinion 
of  coansel  and  other  communications :   Lord  WaUirigham  v. 
Gdidneke,  3  Ha.  122. 

It  iH  not  now  necessary,  as  it  formerly  was,  for  the  purpose  Professional 
of  ob^iniog  production,  that  the  communications  should  be  communic»- 
iB*fe  either  during  or  relating  to  an  actual  or  even  to  an 
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expected  litigation.  It  is  suflBcient  if  they  pass  as  profes- 
sional communications  in  a  professional  capacity  [per  V.-C. 
Kindorsley]  :  Lawrence  v.  Campbell,  4  Dr.  485. 

Where  a  defendant  stated  that,  to  the  best  of  his  knowledge, 
information,  and  belief,  none  of  the  admitted  documents  in 
any  way  made  out,  evidenced,  or  tended  to  support  &o.  the 
case  made  by  the  plaintiff,  nor  defeat  or  impeach  the  case 
or  defence  of  the  defendant,  but  were  evidence  in  support  of 
the  defendant's  case,  and  it  appeared  on  the  face  of  the  answer 
that  the  defendant  had  not  himself  inspected  the  documents, 
it  was  held  [Court  of  Appeal]  that  upon  this  statement  they 
were  not  protected  from  production  :  Manby  v.  Bewick,  8  D. 
M.  &  G.  476. 

Where  A.,  the  owner  of  an  estate,  had  first  mortgaged  it  to 
B.,  and  afterwards  sold  and  conveyed  it  to  C,  to  whom  ho 
delivered  the  title  deeds.  In  a  suit  by  B.  against  C,  insisting 
on  his  priority,  C,  by  his  answer,  professed  to  state  the  con- 
tents of  the  deed  of  conveyance  to  A.  He  admitted  the  pos- 
session of  this  and  the  other  title  deeds,  bnt  insisted  that  he 
was  a  purchaser  for  valuable  consideration  without  notice, 
and  he  said  that  B.  had  no  right  or  title  to  the  production 
of  the  deeds,  or  any  interest  therein.  It  was  held  [Lord 
Romilly,  M.R.]  that  B.  was  entitled  to  the  production  of  the 
conveyance  to  A.,  but  that  the  other  title  deeds  were  pri- 
vileged :  Hunt  V.  Elmea,  27  Beav.  62. 

Counsel's  endorsement  of  an  order  is  publici  juris,  and  must 
be  produced,  but  all  notes  made  by  counsel,  and  all  instruc- 
tions given  to  him,  whether  by  indorsement  on  his  brief  or 
by  notes  or  observations  within,  are  privileged,  and  maybe, 
sealed  up  [per  V.-C.  Wood] :  NichoU  v.  Jones,  2  H.  &  M.  688. 

Notes  of  a  short-hand  writer  employed  by  one  of  the  parties 
will  be  ordered  to  be  produced  so  far  as  they  merely  describe 
what  took  place  in  open  Court,  but  with  liberty  to  seal  up  all 
notes  or  observations  thereon,  and  all  such  parts  thereof,  if 
any,  as  do  not  relate  to  the  proceedings  in  Court :  NichM  v. 
Jones,  2  H.  <&  M.  588. 

An  application  for  liberty  to  seal  up  or  not  deposited  docu- 
ments, possession  of  which  is  admitted  by  the  affidavit  of  a 
defendant  who  has  not  been  required  to  answer  as  to  docu- 
ments, need  not  be  made  on  the  original  summons  for  pro- 
duction, but  will  be  granted  on  summons  by  such  defendant 
after  he  has  filed  his  affidavit  without  his  being  required  to 
pay  the  costs  of  his  summons  [V.-C.  Kindersley] :  TcJbci  v. 
MarshfieUl,  L.  R.  1  Eq.  6. 

A  mortgagee  taking  a  conveyance  of  an  equity  of  redemp- 
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tkrTi  horn  a  trustee  thereof  with  notice  of  the  trust  cannot  with-    Order  yy^r, 
iftld  prodcetion  of  sach  conveyance  in  a  suit  by  a  cestui  que       ^^^  ^' 
tatf  fijr  redemption  of  the  mortgage  and  reconveyance  of  the  purchai^er  to 
Wf^wrtr,  though  one  of  the  trusts  was   a  trust  for  sale     cestmqne 
T.4:.  Wood]  Smith  V.  Barnes,  L.  R.  1  Eq.  65. 

Where  a  Hll  was  filed  to  establish  a  right  of  common  of  Records  of 
tkisage  over  a  common  within  a  manor  of  which  the  de-  ™*'**^'* 
f^fidnit  was  lord,  and  the  defendant  by  his  answer  denied 
ike  plaintiff's  right,  it  was  held  (Lord   Bomilly)  that  the 
plaiatiff  was  entitled  (1)  to  production  of  the  records  of  and 
^jcinaents  relating  to  oourts  baron  held  within  the  manor ; 
<*Mo  the  production,  of  accounts  and  memoranda  relating  to 
^  digging  of  gravel  and  cutting  of  turf  on  the  common ; 
iS)  to  have  a  list  of  the  documents  relating  to  the  title  of  Title  deeds. 
dK  ifefendant  as  lord  of  the  manor ;  but  (4)  not  to  have  such 
^(casaenta  produeed,  the  defendant  stating  by  affidavits  that 
t^  related  exclnsively  to  his  own  title  as  lord  of  the  manor, 
ad  did  not  in  any  'way  tend  either  to  establish  the  rights 
daiaed  by  the  plaintiff  or  to  defeat  the  defendant's  defence 
:o  the  suit:  Minel  v.  Morgan,  L.  E.  11  Eq.  284;  and  the 
principle  of  this  decision,  which  was  raised  on  a  subsequent 
ftp|£e^ion  for    production,  wa;}  affirmed   by  the  Couit   of 
Appeal:  S.  0.,  L.  R  8  Ch.  361. 

In  a  rait  for  specific  performance  of  a  contract,  production  Correspond 
wte  required   fit>m   a  company  of  correspondence   passing:  ^ence  before 

SUibS   uOlWGCQ 

i^five  the  institution  of  the  suit  between  the  former  engineer  agents. 
t&4  solicitors  of  the  company  and  between  the  then  solicitors 
tiid  secretary,  and  agents,  sub-agents,  engineers,  surveyors, 
ud  directors  of  the  company,  and  cases  and  opinions  of 
OiUBsel  advising  on  behalf  of  the  company  in  respect  of  the 
•abJMi  matter  of  the  suit :  it  was  held  [  V.-C.  Malins]  that  the 
vhole  of  this  correspondence  relating  to  the  subject-matter  of 
the  contract  which  might  lead  to  litigation,  whether  it  had 
done  so  or  might  do  so,  or  whether  it  was  probable  or  impro- 
bable that  it  would  do  so,  was  privileged,  and  an  order  for 
production  was  refused  :  WtUon  v.  Northampton  and  Banbury 
«jf.  Co.,  L.  B.  14  Eq.  477. 

Documents  passing  between  the  defendants  or  their  agents  What  saffident 
•ai  their  soUcitors  tmie  litem  motam,  and  stated  in  the  affi-  description  to 
davit  as  to  documents  to  be  "confidential  communications  pr^uction?* 
Wtween  solicitor  and  client  with  reference  to  matters  which 
aw  now  in  question  in  this  cause  "  were  held  [V.-C.  Wickenn] 
to  be  deectibed  s-nfficiently  to  protect  them  from  production: 
Ma^arloM  v.  Bali,  L.  K.  14  Eq.  580. 
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Order  ZXZL,       lu  a  suit  to  establish  the  plaintiff's  title  by  descent  to  lands 

Eule28^ of  which  A.  F.  died  seised  in  fee,  the  bill  stated  that  A.  P. 

Sealin?-up         acqi^ii*^  P^rt  of  the  lands  by  descent  from   his  maternal 
parts  uf  grandmother,  S.  F.,  that  the  last  purchaser  of  those  estates 

ptc  igiee.  ^^  ^^  ancestor  of  S.  F.,  that  the  plaintiff  was  heir-at-law  of 

such  ancestor,  and  also  of  A.  F.  ex  parte  mo/emd,  that  A.  F.  had 
died  intestate,  and  that  the  plaintiff  was  lineally  descended 
from  the  great-grandfather  of  A.  F.,  and  was  her  heir-at-law. 
The  defendants  pleaded  a  denial  of  the  plaintiff's  heirship  in 
bar  to  all  relief  and  to  all  the  discovery,  except  to  so  much 
of  the  bill  as  sought  discovery  whether  the  plaintiff  was 
lineally  descended  from  A.  F.'s  great-grand&ther.  Issues  were 
directed  as  to  the  plaintiff's  heirship.  After  this  the  plaintiff 
having  applied  for  production  of  documents,  the  defendants 
by  their  affidavit  admitted  the  possession  of  a  pedigree  which 
they  had  covered  up,  except  so  much  of  it  as  showed  the 
direct  line  from  S.  F.  to  A.  F.,  and  the  defendants  stated  by 
their  affidavit  that  the  covered  part  evidenced  or  related  to 
their  own  title  only,  and  did  not  evidence  or  tend  to  make 
out  the  title  claimed  by  the  plaintiff  or  any  link  therein :  it 
was  held  (Court  of  Appeal)  that  a  pedigree  was  not  to  be 
looked  upon  as  one  indivisible  document  of  which  the  plaintiff 
was  entitled  to  see  the  whole,  and  that  the  parts  covered  were 
sufficiently  protected  by  affidavit. 
Persons  not  The  defendants  objected  to  produce  other  documents  on  the 

i  Y^^^\  d  ground  that  persons  not  parties  to  the  suit  were  interested  in 

them:  and  it  was  further  held  (affirming  the   decision   of 
y.-G.  Bacon)  that  this  was  no  ground  for  resisting  pro- 
duction. 
Documents  not       The  defendants  objected  to  produce  other  documents  on 
iTsue'to  be  *°^  the  ground  that  they  did  not  relate  to  any  issue  or  matter 
tried  at  .to  be  tried  at  the  hearing,  but  were  documents  to  the  pro- 

hearing,  duction  of  which  the  plaintiff  would  be  entitled  by  con- 

sequential relief  if  he  succeeded  on  the  trial  of  any  of  the 
issues,  but  not  in  any  other  event :  it  was  held  that  these 
documents  were  protected :  KeiUeweU  v.  BarstoWj  L.  B.  7  Ch. 
680. 
Correspondence       Correspondence  between  co-defendants  after  the  institution 

of  a  suit  is  not,  as  a  general  rule,  privileged  from  •production, 
but  where  one  defendant,  being  a  solicitor,  has  acted  as  agent 
for  the  solicitor  on  the  record  to  collect  evidence  in  the  suit, 
the  letters  passing  between  him  and  his  co-defendant  are 
privileged  communications  [per  Y.-G.  Malins]  :  Hamlton  v. 
Nott,  L.  R.  16  Eq.  112. 
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A  plftintiff  will  not  be  compelled  to  prodnce  mimimenfs  of    Order 
trtle  whkh.  he  swears  do  not,  to  the  best  of  his  knowledge.       Bold  23. 
imf^VBatkm,  and    belief,    contain  anything  impeaching  his  Docnments  of 
<*««;  or  snpptirting  or  material  to  the  case  of  the  defendant :   ^»t*«  »ot  pro- 
MmM  T.  Mifrsam,  Ix  R.  8  Ch.  361 ;  {BoUon  v.  CorporaUon  of  ^'^'^' 
Lmwyntl,  1  My.  &  K.  88,  considered).     See  also  OarporcUion 
•fBmtmgt  v.  IraU,  L.  B.  8  Ch.  1017. 

A  plaiatiir  will  not  be  compelled  to  produce  confidential  Confidential 
orrespondence  between  himself  or  his  predecessors  in  title  fo"««P<?n;i«nce 
asd  thm'iT  respective  solicitors  with  respect  to  questions  con-  tion  prot^ted, 
>eeiad  with  matters  in  dispute  in  the  suit,  although  made 
"'^jTt  anr  litigation  was  in  contemplation  :  Minet  v.  Morgan, 
L  K  a  Cfa.  361 ;  (Pearse  t.  Pearse,  1  De  G.  &  Sm.  12,  and 
r  ■■  I  Kt  ▼.  Ccm^BfbeU,  4  Dr.  485,  approved). 

Fvmi  copies  of  letters  written  before  the  litigation  by  a  bat  not  nnless 
fkakdir  tiy<»e  of  the  defendants  in  a  suit,  it  appeared  that  ^^^cribed  a* 
tkft  fanner  bad   taken  (1)  opinions  of  counsel,  and  (2)  the  communica- 
frieodW  opinion  of  Lord  Westbury  (then  an  ex-chancellor),   t*®"**- 
m  points  which  afterwards  became  part  of  the  subject-matter 
d  the  litigation*     The  plaintiff,  in  answer  to  an  application 
7-9  produce  these  opinions  and  the  cases  on  which  they  were 
f na^el,  objected,  on  the  ground  that  "  they  were  written  in 
taticipation  of  and  in  relation  to  the  litigation."     He  did 
i^it  say  they  w^ere  confidential  communications.     It  was  held 
.V.-C.  Bacon]  that  he  was  bound  to  produce  both  classes  of 
^•cmaents :  SwtUk  v.  Daniel,  L.  B.  18  Eq.  649. 

Books  in  use  for  daily  business  may  be  produced  at  the  Books  in 
flaoe  where  the  trade  is  carried  on.  This  iudulgence,  how-  ^**^y  "**• 
t^':r,  may  be  refused  where  there  is  ground  for  a  suspicion 
tfeat  the  books  will  be  tampered  with,  but  the  fact  of  altera- 
tms  alleged  to  be  fraudulent  having  been  made  has  been 
Mi  not  to  be  a  sufficient  ground  for  such  refusal  where  the 
4lter%tkmB  were  discovered  by  the  plaintiff  a  year  and  a  half 
More  any  attempt  to  have  the  books  removed  from  the 
<]effndant'B  custody  [per  V.-C.  Wood]:  Mertens  v.  Haigh, 
Job.  7S5 ;  where  (at  p.  739)  the  form  is  given  of  a  special 
order  for  production  of  books  at  the  place  of  business. 

rnder  the  common  order  for  production,  the  term  "  agent "  Who  entitled 
does  not  include  a  professional  accountant  appointed  pro  re  *°  inspect. 
iwfd.     But  a  proper  case  having  been  made,  a  special  order     ^^°  ' 
VIS  made  fur  inspection  by  a  piofessional   accountant  [per 
V.-C.  Wood] :   Bannardei  v.  Taylor,  1  J.  &  H.  383 ;   he  being 
an  independent  person  :   Draper  v.  Manchester,  Sheffield,  and 
LmeabMre  Big.  Co.,  3  De  O.  F.  &  Jo.  23. 
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Inspection  by 
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Accountant. 


Documents  in 
joint  posses- 
sion. 


An  order  gave  liberty  to  the  "  plaintiff,  hi«  solicitors  or 
agents,"  to  inspect  documents  in  the  defendant's  possession : 
it  was  held  [Lord  Rom  illy]  that  this  did  not  authorise  the 
inspection  by  a  non-professional  relative  of  the  plaintiff, 
though  alleged  to  be  the  only  person  conversant  with  the 
accounta.  The  Court  also  refused  to  make  a  special  order, 
permitting  the  inspection  by  such  party :  Summerfidd  v. 
Pritchard,  17  Beav.  9.  See  Bdpublic  of  Costa  Bica  v.  Erlanger, 
23  W.  R.  462. 

An  undertaking  to  produce  documents  to  the  plaintiff 
means  to  him,  his  solicitor,  and  agents:  Willianu  ▼.  The 
Prince  of  Wales  Life,  dc,  Co.,  23  Beav.  338. 

Where  the  issue  in  a  cause  depended  in  a  great  measure 
upon  the  state  of  the  originals  of  certain  engineering  plans 
and  documents,  and  the  defendant  deposed  that  he  was  not 
possessed  of  any  engineering  knowledge,  and  that  an  inspec- 
tion of  the  documents  would  be  useless  to  him  without  the 
aid  and  assistance  of  an  engineer,  the  order  for  production 
and  inspection  of  documents  was  directed  to  extend  to  the 
defendant's  surveyor  [V.-C.  Wood]  :  Swansea  Vale  Bly.  Co,  ▼. 
J5ud<i,  L.  R.  2  Eq.  274. 

L.,  a  partner  in  an  Indian  firm  then  dissolved,  in  a  suit 
against  his  former  partners  obtained  an  order  for  production 
of  the  books  with  leave  to  inspect.  L.  became  bankrupt,  and 
B.,  his  assignee,  revived  the  suit.  Upon  application  by  B.  to 
have  the  benefit  of  the  order,  it  appearing  that  the  books  were 
very  voluminous,  and  that  the  accounts  were  kept  in  Indian 
currency : 

Held  [V.-C.  James]  that  B.  was  entitled  to  tlie  benefit  of 
the  order  to  inspect  and  to  take  in  an  accountant,  and  it 
appearing  that  L.  was  conversant  with  accounts,  and  had 
himself  kept  some  of  the  books,  that  B*  was  entitled  to  take 
in  L.  as  such  accountant. 

An  order  having  been  made  that  B.,  his  solicitors  or  agents, 
be  at  liberty  to  inspect  documents  with  the  assistance  of  L. 
as  his  accountant,  L.  and  a  clerk  of  B.'s  solicitors'  firm,  went 
to  the  place  of  inspection,  and  L.  was  refused  to  be  allowed 
to  inspect  except  in  the  presence  of  B.  or  of  one  of  the  prin- 
cipals of  his  firm  of  solicitors  : 

Held  that  L.,  if  accompanied  by  a  duly  authorized  clerk  of 
B.'s  solicitors'  firm,  was  at  liberty  to  inspect ;  Lindsay  v.  Glad- 
stone, L.  R.  9  £q.  132. 

Where  a  party  to  a  suit  is  required  to  make  an  affidavit  as 
to  documents  in   his  possession,  and  alleges  in  his  affidavit 
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as  a  reason  for  not  producing  them  that  they  are  in  the    OrdorXXXI., 
possession  of  himHelf  and  a  third   person  as  joint  owners,   __?_?! 
he  is  bound  to  state  the  nature  of  the  joint  ownership  [L.  J. 
Giffard] :  BaviU  v.  Cowan,  L.  B.  5  Ch.  495. 

A  defendant,  shortly  after  filing  an  affidavit  as  to  documents,  Documents  ia 
entered  into  liquidation  of  his  affairs  by  arrangement.     Some  {JJ^^Tr^SoHci- 
time  afterwards  he   changed   his  solicitors.     The    plaintiff  tor. 
applied  for  production  of  the  documents,  which  the  defendant 
resisted,  on  the  ground  that  they  were  in  the  possession  of  his 
former  solicitors  who  claimed  a  lien  on  them.     The  Court  of 
Appeal  held  [affirming  the  decision  of  Y.-C.  Bacon]  that  an 
order  for  production  must  be  made,  with  liberty  to  apply  in 
case  the  defendant  found  it  impossible  to  produce  the  docu- 
ments, but  the  plaintiff  was  not  to  attach  the  defendant  with- 
out leave  of  the  Court :  Vale  v.  Oppert,  L,  B.  10  Ch.  340. 

[Per  L.  J.  James]  a  solicitor  cannot  set  up  a  lien  acquired 
in  a  cause  as  against  the  right  of  other  parties  in  the  cause 
to  production :  tb. 

The  Conrt  or  Judge  has  now  power  to  strike  out  any  in-  Party  submit- 
terrogatory  if  satisfied   that  it  is  objectionable— see   Order  **°?  ^®  answer 

-VATVT         ici.x'L  J.  T-'Ai.  must  answer 

XAaI.  rule  5 ;  but  where  a   party  sumnits  to  answer  an   f^uy 
interrogatory,  the  old  rule  of  the  Court  of  Chancery  applies. 

The  true  rule,  as  finally  settled  by  Lord  Eldon  and  his 
successors,  was  that  a  defendant  submitting  to  answer  (even 
when  he  altogether  denied  the  plaintiff's  title)  was  obliged 
to  answer  fully,  not  only  as  to  other  matters,  but  also  as  to 
consequential  matters  of  account. 

In  Elmer  v.  Creasy,  L.  B.  9  Ch.  69,  Lord  Selbome  made 
the  following  observations : — "  The  principle  expressed  in  Sir 
James  Wigram's  first  proposition,*  that '  the  right  of  a  plain- 
tiff to  discovery  is  in  all  cases  confined  to  the  question  or 
questions  in  the  cause  which,  according  to  the  pleadings  and 
practice  of  the  Courts,  is  or  are  about  to  come  on  for  trial,' 
might  indeed  have  seemed  to  justify  the  postponement  until 
after  the  decree  of  all  discovery  as  to  items  of  account  con- 
cerning which  no  special  relief  was  prayed,  especially  if 
Lord  Giffard  was  right  in  refusing  (as  ho  did  in  Low  v. 
Hunter,  1  Buss.  100,  and  Walker  v.  Woodward,  1  Buss.  107)  to 
receive  at  the  hearing  or  to  cuter  in  the  decree  as  read 
evidence  as  to  such  items. 

*^  It  must  also  be  admitted  that  much  unnecessary  delay  and 
expense  might  (and  probably  did  in  many  cases)  result  from 
the  rule,  that  discovery  as  to  such  matters  could  be  limited 

*  Wigram  on  Discovery,  ss.  1jU-18o,  and  Ilarc,  part  4  ch.  1. 
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only  by  demurrer  or  plea.  The  rale,  however,  was  in  fa 
established  both  on  technical  grounds  (which  may,  |>erhA] 
have  lost  some  of  their  foroe  since  the  removal  of  the  bearii 
of  exceptions  for  insufiSciency  from  the  masters  to  the  Cour 
and  also  because  a  full  discovery  of  the  details  of  the  aoconi 
might  in  some  oases  enable  a  plaintiff  to  take  an  imxnedia 
and  final  decree  at  the  hearing  for  what,  on  the  defendant 
own  statement,  might  appear  to  be  due  to  hint,  and  becaiu 
if  this  part  of  the  discovery  were  postponed  till  a  later  stag 
the  plaintiff  might  run  the  risk  of  losing  it  altogether  I 
death  or  other  intervening  accidents. 

*'  The  Court  may  be  trusted  to  exercia^e  a  proper  oontrol  ov€ 
any  attempt  on  the  plaintiff^s  part  to  press  for  any  sue 
minuteness  of  discovery  as  would  be  either  vexations  or  m 
reasonable,  as  indeed  it  can  do  in  every  case  in  which  it  i 
satisfied  that  any  kind  of  discovery  is  required  vexationsl  j  o 
oppressively." 

A  defendant  in  a  redemption  suit  who  admits  that  thi 
plaintiff  is  entitled  to  a  decree  cannot  refuse  to  set  out  in  hi 
answer  his  accounts  as  mortgagee.  The  rule  as  to  answering 
applicable  to  redemption  suits  is  the  same  as  for  any  othej 
suits  for  accounts :  Elmer  v.  Creaty,  L.  R.  9  Ch.  69. 

An  executrix  and  beneficiary  under  the  will  of  a  testatoi 
filed  a  bill  to  establish  that  a  biisiness  carried  on  by  three 
defendants  in  partnership  belonged  to  the  estate  of  the 
testator,  having  been  commenced  and  carried  on  with  aasets 
which  the  first  two  of  them,  who  had  carried  on  the 
testator's  business  in  partnership  with  her  till  they  com- 
menced the  new  business,  had  abstracted  from  the  old  business. 
The  interrogatories  required  these  defendants  to  set  forth 
whether  they  or  any  of  them  had  drawn  out  of  the  new  busi- 
ness any  money  for  their  or  his  own  account  in  respect  of 
capital,  advanced  profits,  or  otherwise,  and  to  set  forth  the 
particulars  of  the  money  so  drawn  out.  The  third  defendant 
declined  to  answer  this  interrogatory,  submitting  that  the 
plaintiff  was  not  entitled  to  this  discovery  till  she  had 
established  her  right  to  a  decree.  Sir  Q.  Jessel  [M.R.]  held, 
(affirmed  on  appeal)  that  the  interrogatory  must  be  answered. 

The  rule  is  quite  clear  that  a  person  answering  is  obliged 
to  answer  fully,  unless  he  can  make  out  an  exceptional  case, 
viz.  that  the  discovery  is  sought  vexatiously,  or  oppressively, 
or  is  discovery  which  it  will  be  burdensome  or  injurious  to 
the  defendant  to  give,  and  which  probably  may  never  be  used 
at  all  [per  L.  J.  James]  ;  Satdl  v.  Broume,  L.  R.  9  Ch.  364. 
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Wbere  «  bQl  waa  founded  on  an  alleged  agency  of  the    OrdorXXXI., 
<^pfeiMiapt,  and  the  defendant  denied  the  agency,  and  refused       BntoSS. 
Ui  aa«ver  interrogatories  as  to  what  appeared  to  be  his  private  When  di»- 
tna^metkam.  Lord  Jnstiee  James  (affirming  V.-C.  Malins,)  eSrf.*'' 
aud: — 

^TUt  qneetioD  then  is  whether  the  relation  of  principal  and 
A^cAt  esisted  between  the  parties.  Now  this  appears  to  be 
ij  one  of  those  cases  in  which  the  Court  will  not 
%  defendant  to  give  discovery  of  his  own  private  Nodiscoveiy 
iad  transactions,  on  the  speculation  that  the  plaintiff  ^J^n^^^i^' 
cAy  afcerwmrda  want  it,  if  at  the  hearing  he  succeeds  in  the 
pdimiBarj  proposition,  that  the  defendant  is  or  was  an  agent. 
It  wtioid  be  monstrona  that  a  man,  by  merely  alleging  that 
be  bad  a  share  in  a  concern,  which  allegation  was  denied,  and 
bad  not  beei  established,  and  whilst  it  was  doubtful  whether 
it  woold  be  established,  could  get  the  accounts  of  a  de- 
^f&danfs  private  business,  and  of  his  dealings  with  other 
pecfpje.  We  think  that  the  yice-Chancellor  was  quite  right 
ia  overmlixig  the  exceptions.     This  is  exactly  one  of  those 

ivfened  to  by  the  Lord  Chancellor  in  Elmer  v.  Creaty 

the  Coort  may  be  trusted  to  exercise  a  proper  control 
r-^er  any  attempt  on  the  plaintiff's  part  to  press  for  discovery 
vhkh  would  be  vexatious  or  unreasonable ;  and  the  appeal 

be  dismiased  with  costs."     Greai  Western  CdUery  Co.  v. 

r,  L.  B.  9  Ch.  376. 


ORDER  XXXIL  twarxxxn. 

ADMISSIONS. 

Bole  1.  Any  party  to  an  action  may  give  notice,  by  his  Bala  l. 
own  statement  or  otherwise,  that  he  admits  the  truth  of  AdmiMions. 
the  vhcde  or  any  part  of  the  case  stated  or  referred  to  in 
the  statement  of  claim,  defence,  or  reply  of  aoy  other 
party. 

Bale  2.  Either  party  may  call  upon  the  other  party  to  Bala  2. 
admit  anv  document,  savin»:  all  just  exceptions ;  and  in  ^****®''  ^J 
rase  of  refusal  or  neglect  to  admit,  after  such  notice,  the  other  party  to 


of  proving  any  such  document  shall  be  paid  by  the  5^*^*°^ 
(jarty  so  neglecting  or  refusing,  whatever  the  result  of  the  ConMqaence  of 
action  may  be,  unless  at  the  hearing  or  trial  the  Court  ^^i^  ^ 
Certify  that  the  refosal  to  admit  was  reasonable ;  and  no 
ca4a  ot  proving  any  document  shall  be  allowed  unless 
such  notice  be  given,  except  where  the  omisbion  to  give 

R  2 


244 


RULES  OF  SUPREME  COURT. 


[boc 


Ordar  XXXJL,  the  notice  is,  in  the  opinion  of  the  taxing  officer,  a.  &ft^ 
—  of  expense. 

This   rule  follows   21  &  22  Viet.  c.  27,  s.  7  (Cliaii^ 
Amendment  Act,  1858). 

Rule  3.   A  notice  to  admit  documents  may  be   in 
form  No.  12  in  Appendix  (B)  hereto. 
Bule  4.  Eule  4.  An  affidavit  of  the  solicitor  or  his  clerk,  of 

Evidence  of       jj^g  Signature  of  any  admissions  made  in  pursuance 

admissions.  ^  ,  j     •       i  i  ■ 

any  notice  to   admit  documents,    and  annexed    to 
affidavit,  shall  be  sufficient  evidence  of  such  admissions 


Bnle  8. 
Form  of  notice. 


Necessary  in- 
quiries or 
accounts  may 
be  directed  at 
any  stage  of 
proceedings. 


Defendant 
moving  on 
counter-claim. 


District 
Registrar. 


Order  in  part- 
nership suit. 


OBDER  XXXIIL 

INQUIRIES  AND  ACCOUNTS. 

The  Court  or  a  Judge  may,  at  any  stage  of  the  p 
ceedings  in  a  cause  or  matter,  direct  any  necesssi 
inquiries  or  accounts  to  be  made  or  taken,  notwitlistau 
ing  that  it  may  appear  that  there  is  some  special 
further  relief  sought  for  or  some  special  issue  to  be  trie 
as  to  which  it  may  be  proper  that  the  cause  or  matt 
should  proceed  in  the  ordinary  manner. 

See  Order  XL.  rule  1 1 ;  see  also  Bolfe  v.  Maelarenj  3  C 
D.  106  (noted  on  Order  XIX.  rule  10  (p.  194),  and  Orel 
XXVII.  rule  1,  p.  211)  where  it  was  held  that  when  tl 
plaintiff  had  joined  issue  generally  on  a  counter-claim,  tl 
defendant  could  not  move  under  Order  XXXIIL  for  an  a* 
count,  as  no  order  could  be  made  on  the  counter-claim  befoi 
the  principal  claim  of  the  plaintiff  had  been  dealt  with. 

District  registrar  can  only  make  an  order  under  this  order  i 
default  of  appearance  :  Irlam  v.  Irlam,  2  Ch.  D.  608,  noted  sin 
on  section  66,  Act  1873  (p.  99),  and  Order  XV.  rule  1  (p.  169 

In  a  suit  to  take  the  accounts  of  a  partnership,  the  di 
fendants,  by  their  answer  filed  before  the  Ist  of  Novembe 
1875,  admitted  the  partnership,  and  that  they  had  not  ac 
counted,  and  alleged  that  the  plaintiff  had  not  accounted,  aB< 
that  moneys  were  due  from  him  to  them.  The  plaistii 
joined  issue,  and  moved  under  Order  XXXIIL  upon  afBdavii 
of  service  that  the  accounts  of  the  partnership  deftlingt 
might  be  taken.  It  was  held  [V.-C.  Hall]  that  he  w«fi 
entitled  to  the  order  under  Order  XXXIIL  or  Order  XL.  role 
1 1 :  Turquand  v.  WiUon,  1  Ch.  D.  85. 
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ORDER   XXXIV.  oitoxxxiv. 

QUESTIONS  OF  LAW. 

Rule  1.   The  parties  may,  after  the  writ  of  snmmons  Bole  i. 
lias  been  issued,  concur  in  stating  the  questions  of  law  Qaestionsuf 
arising  in  the  action  in  the  form  of  a  special  case  for  of  CourtTy  *°^ 
the  opinion  of  the  Court.     Every  such  special  case  shall  special  case. 
be  divided  into  paragraphs  numbered  consecutively,  and 
shall  concisely  state  such  facts  and  documents  as  may  be 
necessary  to  enable  the  Court  to  decide  the  questions 
raised  thereby.     Upon  the  argument  of  such  case  the 
Court  and  the  parties  shall  be  at  liberty  to  refer  to  the 
whole  contents  of  such  documents,  and  the  Court  shall  be 
at  liberty  to  draw  fix)m  the  facts  and  documents  stated 
in  any  such  special  case  any  inference,  whether  of  fact  or 
law,  which  might  have  been  drawn  therefrom  if  proved  at 
atrial. 

Rule  2.  If  it  appear  to  the  Court  or  a  Judge,  either  BvieS. 
fiom  the  statement  of  claim  or  defence  or  reply  or  other-  Co«rt  or  Judge 
wise,  that  there  is  in  any  action  a  question  of  law,  which  qlTe^tiJmof  u^w 
it  would  be   convenient   to  have   decided   before   any  ^o.^edeter- 
evidence  is  given  or  any  question  or  issue  of  fact  is  tried,  may  meantime 
or  before  any  reference  is  made  to  a  referee  or  an  arbitra-  *^^  ft»r*^e'' 

''  proceedings^ 

tor,  the  Court  or  Judge  may  make  an  order  accordingly, 
and  may  direct  such  question  of  law  to  be  raised  for  the 
opinion  of  the  Court,  either  by  special  case  or  in  such  other 
manner  as  the  Court  or  Judge  may  deem  expedient,  and 
all  such  further  proceedings  as  the  decision  of  such 
question  of  law  may  render  unnecessary  may  thereupon 
be  staved. 

Under  this  rule  only  such  questions  of  law  can  properly  Only  snch 
be  raised  as  must  necessarily  arise  in  the  action.     Similarly,  q'*®***^^  «» 
Order  XL.  rule  8,  is  intended  to  enable  the  trial  of  such  ^rily  arisT 
issues  of  fact  only  as  must  sooner  or  later  have  to  be  decided. 

Consequently,  where  an  order  had  been  obtained  at  chambers 
that  a  cause  should  be  set  down  for  the  consideration  of  the 
question  whether  the  plaintiff  would  upon  the  pleadings  be 
entitled  to  any  relief  on  the  assumption  that  the  allegations 
in  the  bill  were  true,  except  where  modified  by  the  docu- 
ments referred  to  in  the  answer,  with  liberty  for  all  parties 
to  read  such  documents,  and  providing  that,  if  the  Court 
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OiderZXXIV.,  should  be  of  opinion  npon  such  consideration  that  it  bad  not 
^^^'  before  it  all  the  materials  necessary  for  finally  determining 
the  questions  in  dispute,  or  any  of  them,  without  waiting  for 
the  determination  of  the  issues  of  faoU  then  the  pleadings 
might  be  taken  to  be  closed,  and  the  parties  be  at  liberty  to 
proceed  to  trial  of  the  issues  of  fact,  and  that  all  parties 
should  have  the  same  right  of  appeal  upon  such  question  as 
if  it  had  been  raised  by  special  case  under  Order  XXXIV.  It 
was  held  that  the  order  was  beyond  the  power  of  the  Judge, 
on  the  grounds  (1)  that  the  piurties  being  at  liberty  to  let  in 
further  facts,  the  question  of  law  raised  by  the  order  might 
ultimately  not  arise  in  the  cause,  and  (2)  that  if  the  order 
raised  any  question  of  fact,  it  appeared  upon  the  order  that 
the  decision  of  such  question  might  not  be  conclusive  in  the 
action,  and  such  question  therefore  was  not  proper  to  be  tried 
in  the  first  instance  under  Order  XL.  r.  8. 

The  above  order  was  taken  by  consent,  but  it  was  never- 
theless held,  that  the  trial  for  which  it  provided  being 
beyond  the  powers  of  the  Court,  and  therefore  no  sncfa 
appeal  being  possible  as  appeared  by  the  order  to  have  been 
intended,  it  would  be  improper  for  the  Court  to  act  upon  the 
order  at  all :  Bejmblic  of  Bolivia  v.  National  Bolivian  Naviga- 
tion Co.,  24  W.  R.  361. 
Before  sUte-  The  Judge  has  power  at  any  time  to  make  an  order  under 

ment  of  clAim.  the  above  rule,  and  ought  to  do  so  before  statement  of  claim 

if  it  is  made  clear  that  the  point  of  law  ought  to  be  decided 
first :  Metropolitan  Board  of  Works  v.  New  Biver  Co.,  1  Q.  B. 
D.  727,  affirmed  W.  N.  1876,  p.  286. 

Bole  8.  Rule  3.   Every  special   ease  shall   be  printed  by  the 

bT^rinted  and  P^^^^*^^>  ^^^  Signed  by  the  several  parties  or  their 
signed.  Solicitors,   and   shall  be  filed   by  the  plaintiff.      Printed 

copies  for  the  use  of  the  Judges  shall  be  delivered  by 
the  plaintiff. 

This  rule  is  to  apply  to  a  special  case  under  13  <&  14  Vict. 
0.  35.  See  Bules  of  Supreme  Court  (Costs),  Order  IV.  (p. 
332). 

Signature  of  oounsel  to  a  special  case  is  not  necessary: 
Eare  v.  Hare,  W.  N.  1876,  p.  44. 

X«to  4.  Bole  4.  No  special  case  in  an  action  to  which  a  married 

As  to  si^\^  woman^  infant,  or  person  of  unsound  mind  is  a  party 
nersoDs  under  shall  be  set  down  for  argument  without  leave  of  the 
di«biiity  %r«     Court  or  a  Judge,  the  application  for  which   must   be 

supported   by   sufficient   evidence   that  the   statements 
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fOBtomed  in  sach  special  case,  so  far  as  tbe  same  affect  (Mer  jlxxiv. 
tie  interest  of  such  married  woman,  infant,  or  person  of 
wmnmi  mind,  are  trae. 

Biie  5.  Either  party   may   enter  a  special  case  for  BnleS. 
tivsBMnt  by  deliyering  to  the  proper  officer  a  memoran-  E»*«7  ©^ 
dtm  rf  entry,  in  the  form  No.  13  in  Appendix  (B)  hereto,  S^eST 
and  also  if  any    married   woman^  infant,  or  person  of 
nntaimd  nund  be  a  party  to  the  action,  producing  a  copy 
uT  the  order  giving  leave  to  enter  the  same  for  argument. 


ORDER  XXXV.  OidarXZXV. 

PROCEEDINGS  IN  DISTRICT  REGISTRIES. 

Sde  1  WW  amnHed^  and  the  following  is  to  stand  in  lieu 
Aenef: — 

Bole  let.    Where  an  action  proceeds  in  the  district  Bole  la. 
registry,  all  proceedings,  except  where  hy  any  of  the  JiSri^re*^*" 
rales  of  the  Supreme  Court  it  is  otherwise  provided,  or  tries  to  in- 
the  Court   or  a  Judge  shall  otherwise  order,   shall  be  triat^d'ta^'^ 
taken  in  the  district  registry,  down  to  and  including  final  certain  cases 
judgment,  and  every  final  judgment  and  every  order  for  J^'^P"*'*'' 
an  account  by  reason  of  the  default  of  the  defendant,  or 
br  consent^  shall  be  entered  in  the  district  registry  in  the 
pn^ker  book,  in  the    same   manner  as  a  like  judgment 
ix  order  in  an  action  proceeding  in  London  would  be 
entered  in  Liondon.    Where  the  writ  of  summons  is  issued 
oQt  of  a  district  registry,  and  the  plaintiff  is  entitled  to 
enter  interlocutory  judgment  under  Order  XIII.  rule  6, 
or  where  the  action  proceeds  in  the  district  registry,  and 
the  plaintiff  is  entitled  to  enter  interlocutory  judgment 
under  Order  XXIX.   rule  4  or  5,  in  either  case  such 
interlocutory  judgment,  and,  when  damages  shall  have 
leen  asBessed,  final  judgment,  shall  be  entered  in  the 
district  registry,  unless  the  Court  or  Judge  shall  otherwise 
order. 

Where  an  action  proceeds  in  the  district  registry,  final 
judgment  shall  be  entered  in  such  registry,  unless  the 
Jo^e  at  the  trial  or  the  Court  or  a  Judge  shall  other- 
wne  order.  Actions  in  the  Queen's  Bench,  Common  Pleas, 
iod  Exchequer  Divifflons  shall  be  entered  for  trial  with 
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Order  XXZV^  the  associates,  and  not  in  the  district  registries.     [Rales  of 
^°^^^'        June  1876,  No.  12.] 

See  Irlam  v.  Irlam,  2  Ch.  D.  608,  and  Brasaington  v.  Ctttsoru, 
24  W.  R.  881,  noted  on  section  66  of  Act  1873  (p.  99). 
Taxation  of  Where  an  administration   decree    directed   accounts   and 

^■^>*>ts.  inquiries  to  be  taken  in  the  district  registry,  and  ordered 

that,  upon  the  result  being  reported,  the  action  should  be 
heard  in  London,  on  farther  consideration  the  Court  refused 
to  allow  the  costs  of  the  action  to  be  taxed  in  the  district 
registry  :  Irlam  v.  Irlam^  24  W.  E.  949. 

Bole  8.  Rule  2.  Subject  to  the  foregoing  rules,  where  an  action 

tntry  of  juJg-  procccds  in  the  district   registry   the  judgment  and  all 

such  orders  therein  as  require  to  be  entered,  except  orders 

made  by  the  district  registrar  under  the  authority  and 

jurisdiction  vested  in  him   under  these   rules,   shall  be 

entered  in  London,  and  an  oflSce  copy  of  every  judgment 

and  order  so  entered  shall  be  transmitted  to  the  district 

registry  to  be  filed  with  the  proceedings  in  the  action. 

BnkS.  Rule   3.    Where   an   action    proceeds  in   the   district 

Writs  of  eiecu-  registry  all  \mts  of  execution  for  enforcing  any  judgment 

or  order  therein  shall   issue  from    the  district  registry 

unless  the   Court  or  a  Judge   shall  otherwise   direct. 

Where  final  judgment  is  entered  in  the  district  registry 

costs  shall  be  taxed  in  such  registry  unless  the  Court  or 

a  Judge  shall  otherwise  order. 

Bole  4.  Rule  4.  Where  an  action  proceeds  in  a  district  registry, 

Pt»wer  to  the  district  registrar  may  exercise  all  such  authority  and 

trar"^^  ^^^    jurisdiction  in  respect  of  the  action  as  may  be  exercised 

by  a  Judge  at  chambers,  except  such  as  by  these  rules  a 

master  of  the  Queen's  Bench,  Common  Pleas,  or  Exchequer 

Divisions  is  precluded  from  exercising. 

See  Order  LIT.  rule  2,  as  to  limitation  of  masters'  juri»- 
diction.  See  also  Irlam  v.  Irlam^  2  Ch.  D.  608  ;  Walker  v. 
Bobimsam,  24  W.  R  427,  noted  on  section  66,  Act  1873  (p.  99). 

Bale  5.  Rule  5.  Every  application  to  a  district  registrar  shall 

Application  to   \jq  made  in  the  same  manner  in  which  applications  at 
i«gistnr.         chambers  are  directed  to  be  made  by  these  rules. 

See  Order  LI  V.  as  to  applications  at  chambers. 

Bali  6.  Rule  6.  If  any  matter  appears  to  the  district  r^istrar 

District  n\ci-    proper  for  the  de(*ision  of  a  Judge,  the  registrar  may  refer 
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the  s^ame  to  a  Jndge,  and  the  Judge  may  either  dispose  of  Order 


the  matter  or  refer  the  same  back  to  the  registrar  with  any  matter  to 
such  directions  as  he  may  think  fit.  *  Judge. 

Bule  7.  Any  person  effected  by  any  order  or  decision  Enle  7. 
of  a  district  registrar  may  appeal  to  a  Judge.    Such  Appeals  from 

o  J        rr  o  deoisions  of 

appeal  may  be  made  notwithstandmg  that  the  order  or  district 
decision  was  in  respect  of  a  proceeding  or  matter  as  to  '«8i«trar. 
which  the  district  registrar  had  jurisdiction  only  by  con- 
sents   Such  appeal  shall  be  by  summons  within  four  days 
after  the  decision  complained  of,  or  such  further  time  as 
may  be  allowed  by  a  Judge  or  the  registrar. 

Bule  8.  An  appeal  from  a  district  registrar  shall  be  no  itole  8. 
stay  of  proceedings  unless  so  ordered  by  a  Judge  or  the  ^^^  ^ 
registrar. 

Rule  9.  Every  district  registrar  and  other  officer  of  a  *ole  9. 
district  registry  shall  be  subject  to  the  orders  and  direc-  J^arrand"?her 
lions  of  the  Court  or  a  Judge  as  fully  as  any  other  officer  officers  subject 
of  the  Court,  and  every  proceeding  in  a  district  registry  ck>urt  or  Jadge. 
shall  be  subject  to  the  control  of  the  Court  or  a  Judge,  as 
fully  as  a  like  proceeding  in  London. 

Rule  10.  Every  reference  to  a  Judge  by  or  appeal  to  ituie  10. 
a  Judge  from  a  district  registrar  in  any  action  in  the  ^®^«r«^^<»  ^^ 

o  o  J  appeals  in  any 

Chancery  Division  shall  be  to  the  Judge  to  whom  the  action  in  Chao 
action  is  assigned.  ^'^  ^^^^^^^° 

Rule  11.  In  any  action  which  would,  under  the  fore-  Bnleii. 
going  rules,  proceed  in  the  district  registry,  any  defendant  Actions  may  b. 
may  remove  the  action  from  the  district  registry  as  of  district  re- 
right  in  the  cases,  and  within  the  times,  following : —  ^'^^^^  '^l  ***" 

o  '  1       T    r     ***oce  of 

Where  the  writ  is  specially  indorsed  under  Order  III.  defendant  in 
rule  6,  and  the  plaintiff  does  not  within  four  ^^'^'^'^  ^^^• 
days  after  the  appearance  of  such  defendant  give 
notice  of  an  application  for  an  order  against  him 
imder  Order  XIV.;  then  such  defendant  may 
remove  the  action  as  of  right  at  any  time  after 
the  expiration  of  such  four  days,  and  before  de- 
livering a  defence,  and  before  the  expiration  of 
the  time  for  doing  so : 

Where  the  writ  is  specially  indorsed  and  the  plaintiff 
has  made  such  application  as  in  the  last  para- 
graph mentioned,  and  the  defendant  has  ob- 
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tamed  leave  to  defend  in  manner  provided  by- 
Order  XIV. ;  then  such  defendant  may  remore 
the  action  as  of  right  at  any  time  after  the  order 
giving  him  leave  to  defend,  and  before  delivering 
a  defence  and  before  the  expiration  of  the  time 
for  doing  so : 
Where  the  writ  is  not  specially  indorsed,  any  de- 
fendant may  remove  the  action  as  of  right  at 
any  time  after  appearance,  and  before  delivering 
a  defence  and  before  the  expiration  of  the  time 
for  doing  so. 

See  Oger  v.  Bradnum,  1  C.  P.  D.  334,  noted  on  section  64, 
Act  1873  (p.  97). 

Bule  11a.  In  an  admiralty  action  in  rem  any  person 
who  may  have  duly  intervened  and  appeared  may  remove 
an  action  from  a  district  registry  as  of  right.  [BtUea  of 
December  1875,  No.  10.] 

Bule  12.  Any  defendant  desirous  to  remove  an  action 
as  of  right  under  the  last  preceding  rule  may  do  so  by 
serving  upon  the  other  parties  to  the  action,  and  deliver- 
ing to  the  district  registrar,  a  notice,  signed  by  himself  or 
his  solicitor,  to  the  effect  that  he  desires  the  action  to  be 
removed  to  London,  and  the  action  shall  be  removed 
accordingly :  provided,  that  if  the  Court  or  a  Judge  shall 
be  satisfied  that  the  defendant  giving  such  notice  is  a 
merely  formal  defendant,  or  has  no  substantial  cause  to 
interfere  in  the  conduct  of  the  action,  such  Court  or  Judge 
may  order  that  the  action  may  proceed  in  the  district 
registry  notwithstanding  such  notice. 

Kule  13.  In  any  case  not  provided  for  by  the  last  two 
preceding  rules,  any  party  to  an  action  proceeding  in  a 
district  registry  may  apply  to  the  Court  or  a  Judge,  or  to 
the  district  registrar,  for  an  order  to  remove  the  action 
from  the  district  registry  to  London,  and  such  Court, 
Judge,  or  registrar,  may  make  an  order  accordingly,  if 
satisfied  that  there  is  sufficient  reason  for  doing  so,  upon 
such  terms,  if  any,  as  shall  seem  just. 

Any  party  to  an  action  proceeding  in  London  may 
apply  to  the  Court  or  a  Judge  for  an  order  to  remove  the 
action  from  London  to  any  district  r^istry,  and  such 
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Court  or  Judge  may  make  an  order  accordingly,  if  Order  .iwm^.*^ 
satiefied  that  there  is  sufficient  reason  for  doing  so,  upon  ^^^*' — 
such  terms,  if  any,  as  shall  seem  just 

See  Walker  v.  BMnsm,  24  W.  R.  137 ;  Birmingham  Waste 
Co.  V.  Lane,  24  W.  E.  292,  noted  on  Order  XXIX.  rule  10 
(p.  221). 

Rule  14.  Whenever  any  proceedings  are  removed  from  J?^*.^f* 
the  district  registry  to  London,  the  district  registrar  shall  re^strars  to 
transmit  to  the  proper  officer  of  the  Hi£:h   Court  of  tJ^^^fnait  <>"- 

*      *^  "  ginaX  docu- 

Justice  all  original  documents  (if  any)  filed  in  the  district  ments  and 

registry,  and  a  copy  of  all  entries  in  the  books  of  the  ^^4^*8^0^ 

district  registry  of  the  proceedings  in  the  action.  proceedings  to 

Rule  15.  Every  district  registrar  shall  account  for  and  •^^f. 

pay  over  to  the  Treasury  all  moneys  paid  into  Court  at  Regutrar'a 

the  registry  of  which  he  is  registrar,  in  such  manner  and  ^^^1  ■»  ^ 

at  such  times  as  may  be  from  time  to  time  directed  by  of  money  to 

the  Treasury.     [Bulea  of  December  1875,  No.  11.]  Treasury. 

ORDER  XXXVI.  Order  xaxvi. 

TBIAL. 

Rule  1.  There  shall  be  no  local  venue  for  the  trial  of  Bnla  1. 
any  action,  but  when  the  plaintiff  proposes  to  have  the  -^^^tions  whore 
action  tried  elsewhere  than  in  Middlesex,  he  shall  in  his 
statement  of  claim  name  the  county  or  place  in  which  he 
proposes  that  the  action  shall  be  tried,  and  the  action 
shall,  unless  a  Judge  otherwise  orders,  be  tried  in  the 
county  or  place  so  named.  Where  no  place  of  trial  is 
named  in  the  statement  of  claim,  the  place  of  trial  shall, 
unless  a  Judge  otherwise  orders,  be  the  county  of  Middle- 
sex. Any  order  of  a  Judge,  as  to  such  place  of  trial,  may 
be  discharged  or  varied  by  a  divisional  court  of  the  High 
Court. 

This  rule  applies  to  actions  in  the  Chancery  Division  to  be 
tried  with  a  jury :  Clarke  v.  Cookeany  2  Ch.  D.  746  ;  Bedmayne 
V.  Vaughany  24  W.  B.  983. 

Rule  2.  Actions  shall  be  tried  and  heard  either  before  a  Bnlo  8. 
Judge  or  Judges,  or  before  a  Judge  sitting  with  assessors,  ^^^^^  whom. 
or  before  a  Judge  and  jury,  or  before  an  official  or  special 
referee,  with  or  without  assessors. 

.     .  .  .       .  Plaintiff 

In  a  suit  in  which  replication  was  filed  before  the  com-  having  selecte<i 
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OrdttZXXVL,  mencement  of  the  Judicature  Acts,  1873  and  1875,  the  plain- 
*°^^  tiff  afterwards  (November  17,  1875)  obtained  an  order  that 
on»f  in-Kie  of  the  evidence  at  th**  hearing  should  be  taken  viva  voce,  and 
trial « annot  (December  9)  served  notice  of  trial  But  on  the  8th  Februaiy 
chan-c  it.  1876  the  plaintiff  t<x)k  out  a  summons  to  show  cause  why 

the  trial  should  not  be  referred  to  one  of  the  official  referees 

of  the  Court  (by  name).     It  was  held  [V.-C.  Bacon]  that  the 

plaintiff,  having  selected  his  mode  of  having  the  cause  tried, 

was  not  at  liberty  to   resort  to  a  totally  different  mode  of 

proceeding.  Moreover,  as  the  application  was  not  made  within 

four  days  after  notice  of  trial,  and  as  there  had  not  been  an 

application  for  extension  of  time,  the  summons  was  irregular, 

and  was  dismissed.  Lascelles  v.  BuU,  2  Ch.  D.  588. 

Observations  A  plaintiff  has  no  right  to  nominate  any  particular  official 

on  former  referee  to  whom  an  action  is  to  be  referred.     In  Lascelles  v. 

juriNdirtion  of    -^*^^'»  t^®  object  was  to  couclude  a  question  of  disputed  bounda- 

Chancery.  ries  of  land.     Upon  the  question  of  law  the  pleading  in  the 

answer  was  framed  on  the  ruling  of  Lord  Northington  in 
Wake  V.  Conyers  [1  Eden,  331],  cited  by  Sir  W.  Grant,  M.  E., 
in  Speer  v,  Crawter  [2  Mer.  410,  418],  and  referred  to  and  fol- 
lowed by  Sir  John  Leach,  M.  B.,  in  Chdfrey  v.  Littel  [1  B  & 
My.  59-62] ;  and  it  having  been  suggested  in  the  argument 
that  since  the  passing  of  the  Judicature  Act  "  the  Court  will 
not  listen  to  arguments  founded  on  antiquated  rules  about 
the  limits  of  jurisdiction  of  the  former  Court  of  Chancery," 
V,-C.  Bacon  said : — **  When  it  is  objected  that  certain  rules 
by  which  the  Court  was  guided  in  former  days  have  become 
obsolete,  I  do  not  know  that  those  rules  are  not  as  worthy  of 
observation  as  they  ever  were,  and  that  the  Court  is  not  as 
much  bound  to  follow  them  as  it  ever  was.  Certainly  the 
question  raised  by  those  rules  will  have  to  be  considered 
before  any  decision  as  to  disputed  boundaries  oan  be  arrived 
at  by  the  Court."    26.  2  Ch.  D.  593  at  p.  693. 

Bnid  8.  Bule  3.  Sabject  to  the  provisions  of  the  following  rales. 

Notice  of  trial   the  plaintiff  may,  with  his  reply,  or  at  any  time  after  the 

y  p  aintiff.       ^^iyg^  of  the  pleadings,  give  notice  of  trial  of  the  action, 

and  thereby  specify  one  of  the  modes  mentioned  in  rale  2 ; 

and  the  defendant  may,  upon  giving  notice  within  four 

days  from  the  time  of  the  service  bf  the  notice  of  trial,  or 

within  such  extended  time  as  a  Court  or  Judge  may  allow, 

to  the  effect  that  he  desires  to  have  the  issues  of  fact  tried 

before  a  Judge  and  jury,  be  entitled  to  have  the  same  so 

tried. 

See  section  56,  Act  1873,  and  section  21,  Act  1875;  see 
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ftkorole  26  of  Order  XXXVI.  wbich  gives  the  Conrt  power  to  OrderXXXVL, 
tmls  witboat  a  jury.     See  Earp  v.  Hendenan,  3  Ch.  D..       ^°^^^' 


Wbere  a  plaintiff  gave  cotice  of  trial  before  a  Judge  sitting  Right  of 
wiia  a»«es«or8,  it  -was  held  by  the  Queen's  Bench  Division  parties  to  trial 
tXkAt  the  defendant  had  a  right  under  the  foregoing  rule, 
bj  girmg  notice  -within  the  time  specified,  to  insist  on  a  trial 
ItiUe  a  Judge  and  jury,  and  that  the  Acts  and  rules  do  not 
gire  power  to  the  Court  or  a  Judge  to  deprive  the  defendant 
^  this  right :  Sugg  v.  Silber,  1  Q.  B.  D.  362.  But  it  does  not  ap- 
I'^w  in  the  report  of  this  case  that  the  learned  Judges  referred 
hk  their  judgments  to  rule  26  of  this  order.  See  LasceJles 
r.  Butt.  2  Ch.  D.  588 ;  Clarke  v.  Cookson,  2  Ch.  D.  746 ; 
SmhddlY.  Birmingham  Syndicate,  3Ch.  D.  127,  24  W.  R.  911. 

In  Clarhe  v.  Cot^son  [2  Ch.  D.  746],  V.-C.  Hall,  refer- 
nn^  to  rule  26  of  Order  XXXVI.,  said : — "  This  rule  was 
framed  exprestdy  to  meet  cases  which  would,  under  ihe  old 
■y^tan,  have  been  tried  in  the  Chancery  Division,  and  which 
mi^ht  be  considered,  by  reason  of  involving  a  mixture  of  law 
md  ftct,  or  from  great  complexity  or  otherwise,  not  capable  of 
lining  conveniently  tried  before  a  jury.  Where  the  case  is 
of  a  nature  fit  to  be  tried  by  a  jury,  the  right  of  the  plaintiff 
or  defendant  should  ordinarily  not  be  interfered  with." 

In   SfmndM   v.  Birmingham  Syndicate    (cited  supra)^    the  Power  of 
Ccvrt  of  Appeal  also  held  that  in  cases  which  before  the  ^'""^  *^  ^^ 

luso  ft  lurv 

Judicature  Acts  would  have  been  within  the  exclusive  juris- 
dkdoD  of  the  Court  of  Chancery,  the  High  Court  has,  under 
Older  XXXVI.  rule  26,  the  same  power  to  refuse  a  jury  that 
w«s  formerly  possessed  by  the  Court  of  Chanceiy .  It  was  also 
L^  that  the  refusal  of  a  jury,  being  a  matter  of  discretion, 
would  not  generally  be  interfered  with  by  the  Court  of 
Appeal.  It  is  a  different  question  whether,  if  an  action  were 
BOW  brought  in  the  Chancery  Division  which  could  formerly 
bave  been  brought  in  a  court  of  law,  the  parties  would  lose  a 
right  to  a  jury  which  they  would  otherwise  have  possessed. 
ITfer  li.  J.  Hellish.] 
"  See  also  Order  XXXYI.,  rule  29  (a),  December  1876,  p.  683 

Role  4.  Subject  to  the  provisions  of  the  following  rules,  ^nle  4. 
if  the  plaintiff  does  not  within  six  weeks  after  the  close  of  Notice  of  trial 
the  ]deadiDg8,  or  within  such  extended  time  as  a  Court  or  ^^  ^ef«»^*"*- 
Judge  may  allow,  give  notice  of  trial,  the  defendant  may, 
belbre  notice  of  trial  given  by  the  plaintiff,  give  notice  of 
trial,  and  thereby  specify  one  of  the  modes  mentioned  in 
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Order  XZXVI. 

Bnlel 


Bole  4a. 

Defendant  may 
moTe  to  dis- 
miss instead  of 
giving  notice 
of  trial. 


Bnle  6. 
Application  to 
Court  as  to 
mode  of  trial, 
&c. 


Bole  6. 

Various  trials 
in  same  action 
of  different 
questions  of 
fact. 


Bole  7. 
How  tried. 


rule  2 ;  and  in  such  case  the  plaintiff,  on  giving  not^io 
within  the  time  fixed  by  rule  3  that  he  desires  to  ha.v< 
the  issues  of  fact  tried  before  a  Judge  and  jury,  [shairj  1m 
entitled  to  have  the  same  so  tried. 

The  word  ^'  shall "  in  italics  is  not  in  the  schedule  to  the  A.ct, 
See  Swindell  v.  Birmingham  Syndicate,  3  Ch.  D.  127,  noted 
p.  253. 

Rule  4a.  The  defendant,  instead  of  giving  notice  of 
trial,  may  apply  to  the  Court  or  Judge  to  dismiss  the 
action  for  want  of  prosecution,  and  on  the  hearing  of  sucli 
application,  the  Court  or  a  Judge  may  order  the  action  to 
be  dismissed  accordingly,  or  may  make  such  other  order, 
and  on  such  terms,  as  to  the  Court  or  Judge  may  eeem 
just.    [Rules  of  June  1876,  No.  13.] 

A  party  claiming  to  be  entitled  to  an  order  to  dismiss  an 
action  is  not  a  party  claiming  relief  within  Order  XL.  rule  11: 
Litton  V.  Litton,  8  Ch.  D.  793,  24  W.  E.  962. 

Bule  5.  In  any  case  in  which  neither  the  plaintiff  nor 
defendant  has  given  notice  under  the  preceding  rules  that 
he  desires  to  have  the  issues  of  fact  tried  before  a  Judge 
and  jury,  or  in  any  case  within  the  57th  section  of  the 
Act^  if  the  plaintiff  or  defendant  desires  to  have   the 
action  tried  in  any  other  mode  than  that  specified  in 
the  notice  of  trial,  he  shall  apply  to  the  Court  or  a  Judge 
for  an  order  to  that  effect,  within  four  days  from  the  time 
of  the  service  of  the  notice  of  trial,  or  within  such  ex* 
tended  time  as  a  Court  or  Judge  may  allow. 

LaseeUesY.  Butt,  2  Ch.  D.  588 ;  Sugg  v.  Silber,  1 Q.  B.  D.  362. 

Bule  6.  Subject  to  the  provisions  of  the  preceding 
ruleSy  the  Court  or  a  Judge  may,  in  any  action  at  any 
time  or  from  time  to  time,  order  that  different  questions 
of  fact  arising  therein  be  tried  by  different  modes  of  trial, 
or  that  one  or  more  questions  of  fact  be  tried  before  the 
others,  and  may  appoint  the  place  or  places  for  such  trial 
or  trials,  and  in  all  cases  may  order  that  one  or  more 
issues  of  fact  be  tried  before  any  other  or  othM^ 

Sugg  V.  SUber,  1  Q.  B.  D.  362. 

Bule  7.  Every  trial  of  any  question  or  issue  of  £ftct  by 
a  jury  shall  be  held  before  a  single  Judge,  unless  such 
trial  be  specially  ordered  to  be  held  before  two  or  more 
Judges. 
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See  AppelkUe  Jurisdiction  Act,  1876,  8. 17  (p.  80,  ante),  OidarZXXVI. 

In  CaniuQUm   v.   GiUiat  [1   Ch.  D.  694]  V.-C.  Hall  laid        ^^'^^ 
down  the   rule  that  in  a  trial  upon  a  question  of  fact  one  Number  of 
counsel  only  could  be  heard,  but  that  when  the  questions  of  ^e^^w^'** 
fact  were  disposed  of,  and  the  case  was  discussed  upon  the 
qnestutns  of  law,  it  would  be  both  reasonable  and  proper 
that  two  counsel  should  be  heard. 

Rule  8.  Notice  of  trial  shall  state  whether  it  is  for  the  Bnle  8. 
trial  of  the  action  or  of  issues  therein  ;  and  in  actions  in  ^P*^!^.^  notices 
the  Queen's  Bench,  CommoQ  Pleas,  and  Exchequer  Divi-  action  or  usues. 
sions,  the  place  and  day  for  which  it  is  to  be  entered  for 
trial.    It  may  be  in  the  form  No.  14  in  Appendix  (B), 
with  such  variations  as  circumstances  may  require, 

The  words  in  italics  in  this  rule  were  inserted  by  the  rules 
of  December  1875,  No.  12. 

Clarke  v.  Cookaon,  2  Ch.  D.  746. 

Bule  9.  Ten  days'  notice  of  trial  shall  be  given,  unless  Bole  9. 
the  party  to  whom  it  is  given  has  consented  to  take  short  '^^^.  ^*y*' 
notice  of  trial ;  and  shall  be  sufficient  in  all  cases,  unless  nniess  by  con- 
otherwise  ordered  by  the  Court  or  a  Judge.     Short  notice  ^^°f  *'^^* 
of  trial  shall  be  four  days'  notice.  days. 

See  Order  LYIL  rule  7,  as  to  notice  of  trial  in  admiralty 
actions. 

Kule  10.  Notice  of  trial  shall  be  given  before  entering  BtOe  10. 

the  action  for  trial.  Notice  of  trial. 

Bule  10a.  Unless  within  six  days  after  notice  of  trial  Bnle  lOa. 

is  riven  the  cause  shall  be  entered  for  trial  by  one  partv  ^*!V*it  ^  ^® 

'ii-iiii  !•  Toid  if  cause 

or  the  other,  the  notice  of  tnal  shall  be  no  longer  in  force,  not  entered. 
This  rule  is  not  to  apply  in  any  case  in  which  notice  of 
trial  has  been  already  given,  or  to  trials  not  in  London 
or  Middlesex.    [Bvlea  of  December  1875,  No.  13.] 

Bnle  11.  Notice  of  trial  for  London  or  Middlesex  shall  Bnle  ll. 
not  be  or  operate  as  for  any  particular  sittings ;  but  shall  ?®*'5®  ®f  '"*' 
be  deemed  to  be  for  any  day  after  the  expiration  of  the  Middlesex. 
notice  on  which  the  action  may  come  on  for  trial  in  its 
order  upon  the  list. 

Bule  12.  Notice  of  trial  elsewhere  than  in  London  or  Bnle  1% 
Middlesex  shall  be  deemed  to  be  for  the  first  day  of  the  Notice  of  trial 
then  next  assizes  at  the  place  for  which  notice  of  trial  is 
given. 
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Order  ZXZVI. 

Bnle  18. 

No  counter- 
mand except 
by  consent  or 
leave. 

Bole  14. 

Entry  of  action 
for  trial. 


Bale  16. 

If  both  parties 
enter  action 
for  trial. 


Bole  16. 

Lists  of  actions 
for  trial. 


Bnle  17. 

<'opies  of 
pl(>a(lings  for 
use  of  Judge. 


Bnle  18. 
Non-appear* 
ance  bv  tie- 
fcndant. 


Bnle  19. 

Non-appear- 
ance by  plain- 
tifl'. 


Bale  13.  No  notice  of  trial  shall  be  coiiiitermaiido< 
except  by  consent,  or  by  leave  of  the  Court  or  a  Judpr, 
which  leave  may  be  given  subject  to  such  terms  as  I 
costs,  or  otherwise,  as  may  be  just. 

Rule  14.  If  the  party  giving  notice  of  trial  for  Londo 
or  Middlesex  omits  to  enter  the  action  for  trial  on  tlie  da. 
or  day  after  giving  notice  of  trial,  the  party  to  whor 
notice  has  been  given  may,  unless  the  notice  has  bee 
countermanded  under  the  last  rule,  within  four  days  ente 
the  action  for  trial. 

Rule  15.  If  notice  of  trial  is  given  for  elsewhere  thaj 
in  London  or  Middlesex,  either  party  may  enter  the  actioi 
for  trial.  If  both  parties  enter  the  action  for  trial,  i 
shall  be  tried  in  the  order  of  the  plaintiflTs  entry. 

Rule  16.  The  list  or  lists  of  actions  for  trial  at  the  sit 
tings  in  London  and  Middlesex  respectively  shall  b^ 
prepared  and  the  actions  shall  be  allotted  for  trial  witli 
out  reference  to  the  division  of  the  High  Court  to  whicl 
such  actions  may  be  attached. 

Clarke  v.  Coohson,  2  Ch.  D.  746. 

Rule  17.  The  party  entering  the  action  for  trial  shall 
deliver  to  the  ofiBcer  two  copies  of  the  whole  of  the  plead- 
ings in  the  action,  one  of  which  shall  he  for  the  use  of  t\n\ 
Judge.  Such  copies  shall  be  in  print,  except  as  to  such 
parts,  if  any,  of  the  pleadings  as  are  by  these  rales  per- 
mitted to  be  written. 

This  rule  was  altered  as  above  printed  by  rules  of  De- 
cember 1875  (No.  14),  the  words  in  italics  being  introduced 
by  the  amendment  either  in  substitution  for  or  in  addition 
to  words  in  the  original  rule. 

Rule  18.  If,  when  an  action  is  called  on  for  trial,  the 
plaintiff  appears,  and  the  defendant  does  not  appear,  then 
the  plaintiff  may  prove  his  claim,  so  far  as  the  burden  of 
proof  lies  upon  him. 

Rule  19.  ir,  when  an  action  is  called  on  for  trial,  the 
defendant  appears,  and  the  plaintiff  does  not  appear,  the 
defendant,  if  he  has  no  counter-claim,  shall  be  entitled 
to  judgment  dismissing  the  action,  but  if  he  has  a  counter- 
claim, then  he  may  prove  such  claim  so  far  as  the  burden 
of  proof  lies  upon  him. 
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Bule  20.  Any  verdict  or  judgment  obtained  where  one  Ordarzxzvi. 
party  does  not  appear  at  the  trial,  may  be  set  aside  by  the  Bule  90. 
Court  or  a  Judge  upon  such  terms  as  may  seem  fit,  upon  Verdict  or 
an  application  made  within  six  days  after  the  trial ;  such  ui^^^upon 
application  may  be  made  either  at  the  assizes  or  in  Mid-  non-appear- 

-A  ance  of  one 

ulesex.  puty  may  be 

Rule  21.  The  Judge  may,  if  he  think  it  expedient  for  »«*  *«i«^«  "P«>"» 
the  interests  of  justice,  postpone  or  adjourn  the  trial  for  |^^  21. 
such  time,  and  upon  such  terms,  if  any,  as  he  shall  think  fit.  Postponement 

Rule  22.  Upon  the  trial  of  an  action,  the  Judge  may,  at  ^^"^  j^ 
or  after  such  trial,  direct  that  judgment  be  entered  for  any  pealed, 
or  either  party,  as  he  is  by  law  entitled  to  upon  the  find- 
ings»  and  either  with  or  without  leave  to  any  party  to 
move  to  set  aside  or  vary  the  same,  or  to  enter  any  other 
judgment,  upon  such  terms,  if  any,  as  he  shall  think  fit  to 
impose ;  or  he  may  direct  judgment  not  to  be  entered  then, 
and  leave  any  party  to  move  for  judgment.  No  judgment 
shall  be  entered  after  a  trial  without  the  order  of  a  Court 
or  Judge.  [Repealed  and  Order  XXXVI.  rule  22a  sub- 
stituted December,  1876  (p.  082).] 

See  Order  XL.  rule  2. 

"Where  a  verdict  had  been  found  for  the  plaintiff,  the  Judge,  Motions  for 
under  the  above  rule,  directed  judgment  for  plaintiff,  re-  ietTriauT"* 
serving  leave  to  move  to  enter  judgment  for  the  defendants,  come  on  toge- 
The  case  was  set  down  by  defendants  on  motion  for  judgment  *^«r. 
under  Order  XL.  rule  2,  and  a  rule  fiisi  was  also  obtained  by 
defendant  for  new  trial  under  Order  XXXIX,  rule  1,  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 

The  Court  of  Queen's  Bench  directed  that  the  two  motions 
should  come  on  together,  and  that  defendants'  counsel  should 
begin :  Scarf  v.  Oenercd  Steam  Navigation  Oa,,  W.  N.  1876, 
p.  83. 

Rule  23.  Upon  every  trial  at  the  assizes,  or  at  the  Bii]e28. 
London   and   Middlesex  sitting  of  the  Queen's  Bench,  Entries  of 
Common  Pleas,  or  Exchequer  Division,  where  the  officer  i^s^te.    ^ 
present  at  the  trial  is  not  the  officer  by  whom  judgments 
ought  to  be  entered,  the  associate  shall  enter  all  such 
findings  of  fact  as  the  Judge  may  direct  to  be  entered,  and 
the  directions,  if  any,  of  the  Judge  as  to  judgment,  and 
the  certificates,  if  any,  granted  by  the  Judge,  in  a  book 
to  be  kept  for  the  purpose. 

s 
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[Booirn. 


Order  XXXVI. 


Bnle24. 

Certificate  of 
associate. 


BtdeSUt. 

Judgment 
upon  produc- 
tion of  certi6- 
cate. 

Bii]«26. 

Trial  without 
jury. 


Biile27. 
Trials  with 
jury. 


BtLle28. 

Trials  with 
assessors. 

Bole  29. 

Trials  by  com- 
missioners. 


See  Bole  29a, 
I>ee.  1876, 
p.  688. 


Biile  29a. 

Distribution  of 
business  among 
official 
referees. 


Bute  24.  If  the  Judge  shall  direct  that  any  judgment 
be  entered  for  any  party  absolutely,  the  certificate  of  the 
associate  to  that  effect  shall  be  a  sufficient  authority  to 
tlie  proper  officer  to  enter  judgment  accordingly.  The 
certificate  may  be  in  the  form  No.  15  in  Appendix  (B) 
hereto. 

Bule  25.  If  the  Judge  shall  direct  that  any  judgment 
be  entered  for  any  party  subject  to  leave  to  move,  judg- 
ment shall  be  entered  accordingly  upon  the  production  of 
the  associate's  certificate. 

Bule  26.  The  Court  or  a  Judge  may,  if  it  shall  appear 
desirable,  direct  a  trial  without  a  jury  of  any  question  or 
issue  of  fact,  or  partly  of  fact  and  partly  of  law,  arising  in 
any  cause  or  matter  which  previously  to  the  passing  of 
the  Act  could,  without  any  consent  of  parties,  be  tried 
without  a  jury. 

Clarke  v.  Coohs&n,  2  Ch.  D.  746  ;  Sugg  v.  SUber,  1  Q.  B.  D. 
362 ;  Swindell  v.  Birmingham  Syndicate,  3  Ch.  D.  127,  noted 
on  Order  XXXVL  rule  3  (p.  253). 

Bule  27.  The  Court  or  a  Judge  may,  if  it  shall  appear 
either  before  or  at  the  trial  that  any  issue  of  fact  can  be 
more  conveniently  tried  before  a  jury,  direct  that  such 
issue  shall  be  tried  by  a  Judge  with  a  jury. 

Clarke  v.  Cookaan,  2  Ch.  D.  746. 

Bule  28.  Trials  with  assessors  shall  take  place  in  such 
manner  and  upon  such  terms  as  the  Court  or  a  Judge 
shall  direct. 

Bule  29.  In  any  cause  the  Court  or  a  Judge  of  the 
division  to  which  the  cause  is  assigned  may,  at  any  time 
or  from  time  to  time,  order  the  trial  and  determination  of 
any  question  or  issue  of  fact,  or  partly  of  fact  and  partly 
of  law,  by  any  commissioner  or  commissioners  appointed 
in  pursuance  of  the  29th  section  of  the  said  Act,  or  at  the 
sittings  to  be  held  in  Middlesex  or  London,  and  such 
question  or  issue  shall  be  tried  and  determined  accord- 
ingly.    [Bead  here  29  (a)  Bules,  Dee.  1876,  p.  683.] 

Bule  29a.  The  business  to  be  referred  to  the  official 
referees  appointed  under  The  Supreme  Court  of  Judicature 
Act,  1873,  shall  be  distributed  among  such  official  referees 


i]  TRIAL.  259 


by  the  clerks  to  the  registrars  of  the  Supreme  0rderZZXVL 
GoBzt^Chmnoery  Division,  in  like  manner  in  all  respects  as     ^ 
die  bosioess  referred  to  conveyancing  counsel  appointed 
•ader  the  Act  of  the  15  &  16  Vict.  c.  80,  s.  41,  is  directed 
t'l  be  distriboted  by  the  2nd  of  the  Consolidated  General 
Orden  of  the  Court  of  Chancery. 

Tndir  the  ^d  of  the   Consolidated  General  Orders  the  Distribution  of 
fcawsiefiB  referred  to  the  conveyancing  counsel  is  to  he  dis-  conv^™cing  ^ 
tnbKted  ia  rotation  by  the  first  derk  to  the  registrars  for  the  counsel 
tfiiR;  being,  and  during  his  occasional  or  necessary  absence 
^7  ^  Mooiid  derk  to  the  r^istrars  for  the  time  being,  and 
•iariog  the  occasional  or  necessary  absence  of  both  such  clerks, 
t^  hr  aoch  one  of  the  other  clerks  to  the  registrars  as  the 
Kcinr  registrar  for  the  time  being  may  nominate  for  that 
pvpoee. 

Role  296.  When  an  order  shall  have  been  made  re-  Bvle  29&. 
firrinz  any  business  to  the  official  referee  in  rotation,  such  Registrar's 

1  ,,.  i>*iiii  1  t         1  •  1      cierk  to  m- 

•  r  itrr,  or  a  duplicate  of  it,  snail  be  produced  to  the  registrar  s  dorse  on  order 
t^'frk  wfaoee  duty  it  is  to  make  such  distribution  as  afore-  name  of  official 

^  referee. 

^ :  and  such  clerk  shall  (except  in  the  case  provided  for 
ly  rale  29c  of  this  order)  indorse  thereon  a  note  specifying 
Xl>  name  of  the  official  referee  in  rotation  to  whom  such 
)  a^iness  is  to  be  referred,  and  the  order  so  indorsed  shall 
Ur  a  sufficient  authority  for  the  official  referee  to  proceed 
vitk  the  business  so  referred. 

Sale  29c.  The  two  last  preceding  rules  of  this  order  are  Bole  Sde. 
mA  to  interfere  with  the  power  of  the  Court  or  of  the  ^^^^  ?^  ^^^s^ 
Jttige  at  chambers  to  direct  or  transfer  a  reference  to  fercnce  to  par- 
Jiiv  one  in  particular  of  the  said  official  referees,  where  it  ^i^^uiar  official 
4^»eaiB  to  the  Court  or  the  Judge  to  be  expedient ;  but 
'  fety  such  reference  or  transfer  shall  be  recorded  in  the 
ottoner  mentkmed  in  rule  2  of  the  2nd  of  the  said  Con- 
fCrlidated  General  Orders,  and  a  note  to  that  effect  be 
indtiised  on  the  order  of  reference  or  transfer,  and  in  case 
ioiy  mch  reference  or  transfer  shall  have  been  or  shall  be 
made  to  any  one  in  particular  of  the  said  referees,  then 
the  derk,  in  making  the  distribution  of  the  business  ac- 
coffdtBg  to  such  rotation  as  aforesaid,  shall  have  regard  to 
any  soeh  reference  or  transfer. 

Tader  rule  2  of  the  2nd  Consolidated  General  Order  the 

s  2 
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Older  XXXVL  clerk  making  the  distribntioii  is  responsible  for  the  busmees 
Biile2ftc  being  distributed  according  to  regular  and  just  rotation,  and 
Distribution  of  ^^  ^^^^  manner  as  to  keep  secret  from  all  persons  the  rota  or 
business  among  succession  to  whom  such  business  may  be  referred;  and  it  is 
official  referees.  ^^  duty  of  such  clerk  to  keep  a  record  of  such  references, 

with  proper  indexes,  and  to  enter  therein  all  such  references 
with  the  dates  when  the  services  are  made. 

Eules  29a,  296,  and  29c,  were  added  by  rulee^of  June  1876, 
Nos.  14,  15,  and  16. 

Bole  80.  Bule  30.  Where  any  cause  or  matter,  or  any  question 

re7erees*^^^"^  in  any  causB  or  matter,  is  referred  to  a  referee,  he  may, 
subject  to  the  order  of  the  Court  or  a  Judge,  hold  the 
trial  at  or  adjourn  it  to  any  place  which  he  may  deem 
most  convenient,  and  have  any  inspection  or  view,  either 
by  himself  or  with  his  assessors  (if  any),  which  he  may 
deem  expedient  for  the  better  disposal  of  the  controversy 
before  him.  He  shall,  unless  otherwise  directed  by  the 
Court  or  a  Judge,  proceed  with  the  trial  de  die  in  diem,  in 
a  similar  manner  as  in  actions  tried  by  a  jury. 

Nejflcct  to  sit        The  words  of  Order  XXXVI.  rule  30,  requiring  a  referee 
dc  (lie  in  diem,     ^q  ^[f^  ^  ^,'g  {j^  diem,  are  directoiy  only,  and  though  a  neglect 

to  comply  with  such  requirement  would  be  misconduct  in  the 
referee,  a  party  who  has  at  the  time  acquiesced  in  such 
non-compliance  cannot  move  to  set  aside  tlie  award  on  that 
ground  merely :  Bdbinaon  v.  Bobinson,  24  W.  R.  675. 
Old  practice  as  The  old  law  and  practice  with  regard  to  references  to  arbi- 
to  references  tratiou  are  not  abolished  by  the  Judicature  Act,  and  conse- 
quently, when  a  cause  is  referred  to  an  arbitrator  for  decision, 
according  to  the  old  practice,  the  arbitrator  cannot  be  called 
on  to  report  to  the  Court  with  regard  to  the  matter  refeixed 
to  him,  but  his  decision  is  final. 

An  order  was  made  that  a  cause  should  be  refened  to  the 
master,  and  that  subsequent  proceedings  should  be  continued 
and  concluded  according  to  the  new  practice :  it  was  held  that 
the  reference  was  not  merely  for  report  by  the  master  under  the 
new  powers  given  by  the  Judicature  Act,  but  for  decision,  and 
that  the  master  could  not  be  made  to  report  to  the  Court,  but 
that  his  decision  was  final :  Oruikshank  v.  Floating  Smmming 
Baihs  Co,,  1  C.  P.  D.  260. 

Enle  81.  Rule  31.  Subject  to  any  order  to  be  made  by  the  Court 

Evidence  on       or  Judgo  ordering  the  same,  evidence  shall  be  taken  at 
referee.^  *^"      any  trial  before  a  referee,  and  the  attendance  of  witnesses 
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may  be  enforced  by  sabpoena,  and  every  Buch  trial  shall  Mm 
be  conducted  in  the  same  manner,  as  nearly  as  circum-      ^^*  ^^' 
stances  will  admit,  as  trials  before  a  Judge  of  the  High 
Gomi^y  but  not  so  as  to  make  the  tribunal  of  the  referee  a 
public  court  of  justice. 

Bule  32.  Subject  to  any  such  order  as  last  aforesaid,  the  Bole  88. 
referee  shall  have  the  same  authority  in  the  conduct  of  ^^^wer  of 
any  reference  or  trial  as  a  Judge  of  the  High  Court  when 
presiding  at  any  trial  before  him. 

Bule    33.    Nothing   in    these    rules    contained    shall  Bole  88. 
authorise  any  referee  to  commit  any  person  to  prison  or  ^f^^o^™!*^ 
to  enforce  any  order  by  attachment  or  otherwise* 

Bule  34.  The  referee  may,  before  the  conclusion  of  any  Hula  84. 
trial  beibre  him,  or  by  his  report  under  the  reference  s«^ni»»«^nof 

^  J  r  ^  i^ny  question 

made  to  him,  submit  any  question  arising  therein  for  the  hj  referee 
decision  of  the  Cburt,  or  state  any  facts  specially,  with  ^^court!^'' 
power  to  the  Court  to  draw  inferences  therefrom,  and  in 
any  such  case  the  order  to  be  made  on  such  submission  or 
statement  shall  be  entered  as  the  Court  may  direct ;  and 
the  Court  shall  have  power  to  require  any  explanation  or 
reasons  from  the  referee,  and  to  remit  the  cause  or  matter, 
or  any  part  thereof,  for  re-trial  or  further  consideration 
to  the  same  or  any  other  referee. 


OEDER  XXXVII.  Ordar 

ZZXVII. 
EVIDENCE  GENERALLY. 

Bule  1.  In  the  absence  of  any  agreement  between  the  BtOe  l. 
parties,  and  subject  to  these  rules,  the  witnesses  at  the  j^  abMn^ce  of 
trial  of  any  action  or  at  any  assessment  of  damages  shall  agreement, 
be  examined  viva  voce  and  in  open  Court,  but  the  Court  TriSTat*^ 
or  a  Judge  may  at  any  time  for  sufScient  reason  order  assessment  of 
that  any  particular  fact  or  facts  may  be  proved  by  afS-  exwnSiwi  tnvd 
davit,  or  that  the  affidavit  of  any  witness  may  be  read  at  ^^^  ^^  ^^ 
the  hearing  or  trial,  on  such  conditions  as  the  Court  or  a  biit°partk;uiar 
Judge  may  think  reasonable,  or  that  any  witness  whose  matters  of  fact 

mav  be  oroved 

attendance  in  Court  ought  for  some  sufficient  cause  to  be  by  affidavit. 
dispensed  with,  be  examined  by  interrogatories  or  other- 
wise before  a  commissioner  or  examiner :  Provided  that 
where  it  appears  to  the  Court  or  Judge  that  the  other 
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party  bond  fide  desires  the  production  of  a  witness  for 
cross-examination,  and  that  such  witness  can  be  produced, 
-  an  order  shall  not  be  made  authorizing  the  evidence  of 
such  witness  to  be  given  by  affidavit. 

The  rule  has  been  adopted,  that  where  in  suits  pending 
at  the  beginning  of  November  1875,  replication  had  been 
filed,  or  notice  of  motion  for  decree  given,  the  parties  might 
proceed  to  complete  the  evidence  in  the  old  way,  but  that 
where  neither  of  these  steps  had  been  taken  before  the 
Judicature  Acts  came  into  force,  the  evidence  must  be  taken 
according  to  the  new  practice. 

Without  the  consent  of  the  parties  to  have  the  evidence 
taken  by  affidavit  the  new  rules  must  in  such  pending  suits 
be  followed,  and  all  the  evidence  must  be*  taken  viva  voce 
[per  V.-C.  Malins] :  Pattiaon  v.  Wooler,  1  Ch.  D.  464. 

But  no  party  should  unreasonably  refuse  to  consent  to  the 
evidence  in  chief  being  taken  by  affidavit 

Patterson  v.  Wooler  was  a  suit  by  an  appointee  under  an 
appointment  made  under  a  power  contained  in  a  will  against 
the  trustee  of  the  will  and  others,  to  have  a  certain  share 
raised  and  paid.  The  trustee  resisted,  and  by  his  answer 
sought  to  impeach  the  validity  of  the  appointment.  Eeplica- 
tion  had  not  been  filed,  nor  notice  of  motion  given  before 
November  1875,  but  the  greater  part  of  the  expense  of  pre- 
paring affidavits  proposed  to  be  used  at  the  hearing  had  been 
incurred  before  that  date.  And  in  December  1875  a  motion 
was  made  for  the  plaintiff  before  Y.-C.  Malins,  that  the 
evidence  might  be  taken  by  affidavit  with  liberty  to  cross- 
examine  in  Court.  The  trustees  having  opposed,  the  motion 
was  refused,  but  the  costs  of  the  application  were  reserved  to 
the  hearing,  his  Lordship  stating  that  it  would  then  be  open 
to  him,  if  he  found  it  was  reasonable,  and  one  which  ought  to 
have  been  acceded  to,  to  order  them  to  be  paid  by  the 
defendant. 

The  cause  came  on  to  be  heard  before  V.-C.  Bacon,  who 
made  a  decree  as  prayed  by  the  bill,  and  gave  the  trustee 
the  general  costs  of  the  suit,  but  disallowed  the  costs  of  the 
answer,  and  ordered  the  trustee  to  pay  the  costs  of  the 
motion.  In  delivering  judgment  his  Lordship  made  the 
following  observation  relating  to  the  principles  on  which 
the  Court  will  act  when  a  party  improperly  refuses  to  con- 
sent to  a  motion  for  taking  evidence  in  chief  by  affidavit. 

"Although  the  statute  provides  a  right  to  have  certain 
evidence  taken  in  a  certain  way,  I  apprehend  that  the  Court 
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at  all  times  has  jnrisdiotion  over  the  proceedings  in  every         Orter 
suit,  and  when  an  application  is  made  that  an  easier,  cheaper,      7^^^ 
and  more  familiar  mode  of  taking  evidence  shall  be  adopted. 


and  the  Court  finds  that  that  is  resisted  on  the  strength  of  Unreasoiiable 
the  Act  of  Parliament  by  a  trustee  upon  whom  the  duty  of  ^0^^^^ 
arguing  the  case  is  not  thrown,  in  the  {presence  of  the  cestui  affidavit  evi- 
qtte  trust,  who  are  interested  in  arguing  it,  and  who  desire  <lfii^<^- 
that  an  unnecessary  burden  in  the  shape  of  costs  shall  not  be 
cast  upon  the  estate,  then  the  Court  has  full  power  upon  such 
a  motion  to  direct  that  the  party  who  perversely,  unreason- 
ably, and  unjustly  refuses  to  consent  to  the  course  pointed 
out  shall  pay  the  costs  of  the  motion":  2  Ch.  D.  586,  at  p.  587. 

In  an  action  brought  for  the  purpose  of  proving  a  will  in  Action  to 
solemn  form  where  none  of  the  parties  cited  had  appeared,  P*?^*  ^f    *** 
the  Court  declined  to  order  the  execution  and  attestation  of 
the  will  to  be  proved  by  affidavit  under  Order  XXXVII. 
rule  1 :  Cook  v.  Tom/ituon,  24  W.  B.  851. 

When  it  is  desired  by  all  parties  to  take  the  evidence  by  Consent  by 
affidavit,  but  by  reason  of  there  being  infant  parties  there  is  ***"*****• 
a  difficulty  as  to  consenting,  if  a  guardian  of  the  infants  has 
been  appointed  he  may  consent  on  their  behalf :  Knaichbull  v. 
Fowle,  1  Ch.  D.  604 ;  Fryer  v.  Wieeman,  24  W.  R.  205. 

The  Court  cannot  order  the  evidence  to  be  taken  by  affidavit  Defendants  ont 
where  defendants  are  out  of  the  jurisdiction  and  have  not  of  jurisdiction. 
appeared:  Qardiner  v.  Hardy,  W.  N.  1876,  p.  153. 

Bule  2.  Upon  any  motion,  petition,  or  summons  evi-  ^^®  *• 
dence  may  be  given  by  affidavit ;  but  the  Court  or  a  Judge  m^t1onrp«t^° 
may,  on  the  application  of  either  party,  order  the  attend-  tion,  or 
ance  for  cross-examination  of  the  person  making  any  such  *'*™™°'"- 
affidavit. 

Rule  3.  Affidavits  shall  be  confined  to  such  facts  as  the  H^  3. 
witness  is  able  of  his  own  knowledge  to  prove,  except  on  ^uctv^^ 
interlocutory  motions,  on  which  statements  as  to  his  belief,  affidavits. 
with  the  grounds  thereof,  may  be  admitted.     The  costs  of 
every  affidavit  which  shall  unnecessarily  set  forth  matters 
of  hearsay,  or  argumentative  matter,  or  copies  of  or  ex- 
tracts from  documents,  shall  be  paid  by  the  party  filing 
the  same. 

See  Mendes  v.  Guedalla  [2  J.  &  H.  259-280],  where  directions 
were  given  to  the  taxing  master  to  have  regard  to  the  pro- 
lixity of  the  plaintiff's  affidavits  in  which  documents  were 
set  out  verhaiim. 
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Bule  8. 
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belief  not  to 
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hearing. 


Paragraphs  of 
affidavits. 


Older  The  Master  of  the  Bolls  on  the  29th  January,  1876,  c»llo 

attention  to  the  practice  of  filing  affidavits,  intended  to  1? 
used  at.  the  hearing,  which  merely  echoed  the  stalcmeiil;  o 
claim  in  cases  where  the  person  making  the  application  liac 
no  personal  knowledge  of  the  matters  deposed  to,  and  gslic 
that  under  the  foregoing  rule  such  affidavits  could  not  Ik 
used  at  the  hearing,  and  that  the  costs  of  them  would  1x2 
disallowed :  W.  N.  1876,  p.  69. 

The  Improvement  of  Judicature  in  Equity  Act  [15  &  16 
Vict  0.  86]  and  the  undermentioned  orders  of  the  Court  ol 
Chancery  are,  it  is  apprehended,  in  force  with  regard  to 
affidavits  filed  in  the  Chancery  Division. 

[The  15  <&  16  Vict.  c.  86,  s.  37,  provided  that  every  affidav^ft 
to  be  used  in  the  Court  of  Chancery  should  be  divided  into 
paragraphs,  and  every  paragraph  should  be  numbered  con- 
secutively, and  as  nearly  as  may  be  should  be  confined  to  a 
distinct  portion  of  the  subject,  and  under  s.  66  the  Mrord 
**  affidavit "  meant  also  and  included  affirmation. 

According  to  the  interpretation  in  the  Consolidated  OrderK, 
the  word  '* affidavit"  includes  affirmation  and  attestation 
upon  honour.     See  preliminary  order,  rule  10,  article  6. 

The  18th  order  of  the  Consolidated  Orders  provided 
that — 

Rule  1.  All  affidavits  should  be  taken  and  expressed  iti  the 
first  person  of  the  deponent. 

Rule  2.  Any  solicitor,  party,  or  person  filing  an  affidavit 
not  taken  and  expressed  in  the  first  person  of  the  deponent 
should  not  be  allowed  the  costs  of  preparing  and  filing  such 
affidavit  in  any  taxation  of  costs. 

And  the  orders  of  5th  February,  1861,  provided  that — 

Rule  23.  Each  statement  in  an  affidavit  which  is  to  be  used 
as  evidence  at  the  'hearing  of  a  cause  or  matter,  or  of  a 
motion  for  decree  or  other  motion,  or  on  any  other  prooecd- 
ing  before  the  Court,  or  before  the  Judge  in  chambers,  should 
show  the  means  of  knowledge  of  the  person  making  such 
statement.] 

See  Rules  of  Supreme  Court  (Costs),  Order  V.  rule  11,  which 
is  to  the  same  e£fect  as  rule  18  of  the  orders  of  February 
1861. 

BnlA  4.  Bule  4.  The  Court  or  a  Judge  inay^  in  cause  or  matter 

Production  of    ^jjere  it  shall  appear  necessary  for  the  purposes  of  juBtice, 

persons  lor  *       *^  •  * 

viva  vore  ex-      make  any  order  for  the  examination  upon  oath  before  any 
be^wdwed™*^  officer  of  the  Court,  or  any  other  person  or  persons,  aud  at 


To  h6  in  first 
person. 


Means  of 
knowledge. 
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any  place,  of  any  witness  or  person,  and  may  order  any        Order 
deposition  so  taken  to  be  filed  in  the  Court,  and  may  em-       ]^^.*' 

power  any  party  to  any  such  cause  or  matter  to  give  such  

deposition  in  evidence  therein  on  such  terms,  if  any,  as  the 
Court  or  a  Judge  may  direct 

The  Court  under  this  rule  may  drder  the  evidence  of  a  Deposition 
witne^^s  to  be  taken  before  the  examiner  of  the  Court :  In  re  ordered  to  be 
SpringaU  d  Qoldaack's  Cmtract  [W.  N.  1875,  p.  226],  which  was  f^^i^^r. 
a  summons  under  the  Vendor  and  Purchaser  Act,   1874, 
raising  a  question  of  compeHKation  between  vendor  and  pur- 
chaser, application  was  made  to  the  Master  of  the  HoUs  that 
a  day  might  be  fixed  for  the  hearing  of  the  summons,  and 
that  a  witness,  whose  evidence  was  essential,  but  who  had 
refused  to  make  an  affidavit,  might  be  ordered  to  attend  and 
be  examined  in  Court.    His  Lordship  referred  to  this  rule, 
and  directed  that  the  evidence  of  the  witness  should  be  taken 
before  the  examiner. 

A  witnesses  depositions,  de  bene  esse,  not  taken  down  by  the  irregalarity  in 
examiner  specially  appointed  in  his  own  handwriting,  as  deposition. 
directed  by  the  15  <fe  16  Vict.  c.  86,  s.  32,  but  taken  down 
in  the  presence  of  the  other  parties,  and  certified  by  the 
examiner  to  have  been  read  over  to  the  witness,  and  signed 
by  her  in  his  presence,  were  under  this  rule  ordered  to  be 
filed :  Bolton  v.  Bolton,  2  Ch.  D.  217. 

OEDEE  XXXVIir.  Order 

XXXVUL 
EVIDENCE  BY  AFFIDAVIT. 

Rule  1.  Within  fourteen  days  after  a  consent  for  taking  Eule  l. 
evidence  by  affidavit  as  between  the  plaintiff  and  the  de-  Time  for  filing 
fendant  has  been  given,  or  within  such  time  as  the  parties  puinti^ff.  ^ 
may  agree  upon,  or  a  Judge  in  chambers  may  allow,  the 
plaintiff  shall  file  his  affidavits  and  deliver  to  the  defendant 
or  his  solicitor  a  list  thereof. 

As  to  consent,  see  cases  noted  on  Order  XXXVII.  rule  1 , 
ante. 

The  consent  must  be  a  formal  consent  in  writing :  New  Formal  con- 
Westminster  Brewery  Co,  v.  Hannah,  1  Ch.  D.  278.  ««*^*- 

Kule  2.  The  defendant  within  fourteen  days  after  de-  Bnie  2. 
livery  of  such  list,  or  within  such  time  as  the  parties  may  Time  for  filing 
agree  upon,  or  a  Judge  in  chambers  may  allow,  shall  file  defenlunt.^ 
his  affidavits  and  deliver  to  the  plaintiff  or  his  solicitor  a 
list  thereof. 
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Order  Rule  3.  Within  seven  days  after  the  expiration  of  the 

^^^^^^-     said  fourteen  days,  or  such  other  time  as  aforesaid,  the 
Bnie  8.  plaintiff  shall  file  his  affidavits  in  reply,  which  affidavits 

affidavits  in  shall  be  Confined  to  matters  strictly  in  reply,  and  shall 
reply.  deliver  to  the  defendant  or  his  solicitor  a  list  thereof. 

Buie  4.  Rule  4.  When  the  evidence  is  taken  by  affidavit,  any 

^xHminatiTn'^of  V^^7  desiring  to  cross-examine  a  deponent  who  has  made 
deponents  in  an  affidavit  filed  on  behalf  of  the  opposite  party,  may  serve 
^"^^'  upon  the  party  by  whom  such  affidavit  has  been  filed  a 

notice  in  writing,  requiring  the  production  of  the  deponent 
for  cross-examination  before  the  Court  at  the  trial,  such 
notice  to  be  served  at  any  time  before  the  expiration  of 
fourteen  days  next  after  the  end  of  the  time  allowed  for 
filing  affidavits  in  reply,  or  within  such  time  as  in  any 
case  the  Court  or  a  Judge  may  specially  appoint ;  and 
unless  such  deponent  is  produced  accordingly,  his  affidavit 
shall  not  be  used  as  evidence  unless  by  the  special  leave 
of  the  Court.  The  party  producing  such  deponent  for 
cross-examination  shall  not  be  entitled  to  demand  the 
expenses  thereof  in  the  first  instance  from  the  party 
requiring  such  production. 
Bnle  5.  Rule  5.  The  party  to  whom  such  notice  as  is  mentioned 

Deponent  must  ^^  ^j^^  i^g^  preceding  rule  is  given  shall  be  entitled  to 

compel  the  attendance  of  the  deponent  for  cross-examina- 
tion in  the  same  way  as  he  might  compel  the  attendance 
of  a  witness  to  be  examined. 
Bnle  6.  Rule  6.  When  the  evidence  in  any  action  is  under  this 

Evidence  to  be  order  taken  by  affidavit,  such  evidence  shall  be  printed, 
noUcel)* trial,  and  the  notice  of  trial  shall  be  given  at  the  same  time 
&c.  or  times  after  the  close  of   the   evidence  as  in  other 

cases  is  by  these  rules  provided  after  the  close  of  the 
pleadings. 

See  Rules  of  Supreme  Court  (Costs),  Orders  I.,  II.,  HI.  and 

v.,  as  to  printing  and  furnishing  copies  of  affidavits  and 

depositions  (p.  332  et  seq,). 

Evidence  taken       Evidence  by  affidavit,  taken  under  a  Judge's  order  after 

after  notice  of    n^^ice  of  trial  has  been  given,  may  be  used  at  the  trial, 

^"^^*  notwithstanding  Order  XXX7III.  rule  6 :    Waring  v.  Lacy, 

24  W.  R.  318. 
Requirements         In  an  action  where  several  aflSdavits  (those  on  behalf  of  the 
of  the  rule        plaintiff  amounting  to  the  whole  of  their  evidence  in  chief) 

dispensed  with,    t  *^ 
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bad  been  filed,  and  subsequently  tbe  action  was  turned  into         Order 
an  information  and  action,  the  Court  ordered  that  the  re-     XXXVm., 

mainder  of  the  evidence  in  the  information  and  action  might ' 

be   taken  by  affidavit,  and   that  the  requirements   of    the 

foregoing  rule,   as  to  the  printing  of  affidavits,  might   be 

dispensed  with  :  AUomey-Oeneral  v.  Pagham  Harbour  Heclamor 

turn  Co.,  W.  N.  1876,  p.  94.     In  that  case  V.-C.  Hall  said  that 

he  hoped,  after  the  experience  the  Court  had  recently  had  of 

oral  evidence,  the  evidence  in  all  actions  would,  as  far  as 

possible,  be  taken  by  affidavit,  as  he  considered  that  it  was  ^<^yal>Jl'ty  of 

for  the  interest  of  the  suitors  that  this  course  should  be  by  affidavit. 

adopted. 

ORDER   XXXIX.  Order  XXXIX. 

MOTION  FOB  NEW  TRIAL. 

Rule  1.  A  party  desirous  of  obtaining  a  new  trial  of  Bnle  i, 
any  case  tried  in  the  Queen's  Bench,  Common  Pleas,  or  '•P®*^®** 
Exchequer  Divisions  on  which  a  verdict  has  been  found 
by  a  jury,  or  by  a  Judge  without  a  jury,  must  apply  for 
the  same  to  a  Divisional  Court  by  motion  for  an  order 
calling  upon  the  opposite  party  to  show  cause  at  the 
expiration  of  eight  days  from  the  date  of  the  order,  or  so 
soon  after  as  the  case  can  be  heard,  why  a  new  trial 
should  not  be  directed.  Such  motion  shall  be  made 
within  four  days  after  the  trial,  if  the  Divisional  Court  is 
then  sitting,  or  within  the  first  four  days  after  the  com- 
mencement of  the  sitting  of  the  Divisional  Court  next 
after  the  trial,  or  within  such  extended  time  as  the  Court 
or  a  Judge  may  allow.  [Repealed  and  rules  1  and  lay 
December,  1876,  subMuted,  see  p.  683.] 

In  computing  the  time  within  which  a  motion  for  a  new  when  divi- 
trial  of  a  cause  tried  in  the  Queen's  Bench,  Common  Pleas,  or  »*onal  Court 
Exchequer  Division  must  be  made  under  the  above  order,  ^^*  *»*ting. 
days  on  which  the  divinional  Court  is  not  actually  sitting  are 
not  to  be  reckoned :  Halluma  v.  HiUs,  24  W.  R.  956. 

When  a  cause  in  the  Probate  Division  has  been  heard  Appeal  on  fact 
before  a  Judge  without  a  jury,  the  evidence  being  given  mod  ^^^  law. 
voce,  tbe  parties  may,  if  they  please,  apply  for  a  rehearing 
under  rule  60  of  the  Probate  Court  Orders  of  July  1862,  or 
they  may,  without  doing  so,  appeal  from  the  decision  of  the 
Judge  on  the  facts  as  well  as  the  law :  Sugden  v.  Lord  Si. 
Leonards,  1  P.  D.  154. 
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See  Scarf  V.  General  Steam  Navigation  Co.,  W.  N.  1876,  p.  83, 
noted  on  Order  XXXVI.  rule  22  (p.  257). 

Bale  2.  A  copy  of  such  order  shall  be  served  on  the 
opposite  party  within  four  days  from  the  time  of  the  same 
being  made. 

Bule  3.  A  new  trial  shall  not  be  granted  on  the  ground 
of  misdirection  or  of  the  improper  admission  or  rejection 
of  evidence,  unless  in  the  opinion  of  the  Court  to  which 
the  application  is  made  some  substantial  wrong  or  mis- 
carriage has  been  thereby  occasioned  in  the  trial  of  the 
action ;  and  if  it  appear  to  such  Court  that  such  wrong  or 
miscarriage  affects -part  only  of  the  matter  in  controversy, 
the  Court  may  give  final  judgment  as  to  part  thereof,  and 
direct  a  new  trial  as  to  the  other  part  only. 

Under  this  rule  the  Court  may  refuse  a  new  trial  on  the 
ground  of  the  improper  admission  of  evidence,  although  a 
rule  nisi  had  been  obtained  before  the  Judicature  Acts  came 
into  operation.  The  fact  of  a  certificate  of  previous  conviction 
having  been  improperly  read  in  evidence  has  been  held  to  be 
oured  by  Order  XXXIX.  rule  3,  as  no  substantial  miscarriage 
of  ju8tice  had  thereby  been  caused :  Earp  v.  Faulkner,  34  L. 
T.  (N.  S.)  284 ;  aflRrmed  on  appeal,  24  W.  B.  774. 

A  statute  remedying  a  defect  in  the  procedure  applies 
from  the  passing  of  tlie  Act  to  every  question  of  procedure 
arising  after  the  passing  of  the  Act  [per  Sir  G.  Jessel]  :  Earp 
V.  FauOcner,  24  W.  E.  774. 

Where  there  are  several  distinct  issues  to  be  tried  in  one 
action,  it  is  competent  to  the  Judge,  in  his  discretion,  and 
without  the  consent  of  the  parties,  to  accept  the  verdict  of 
the  jury  upon  those  issues  on  which  they  are  able  to  agree 
and  discharge  them  upon  the  others  without  invalidating  the 
trial,  leaving  the  parties,  if  they  think  fit,  to  take  down  the 
undecided  issues  to  a  new  tiial,  and  the  Court  will  give 
judgment  on  the  decided  issues,  and  has  power,  if  asked,  to 
send  duwn  the  undecided  issues  to  a  new  trial :  Marsh  v, 
Isaacs,  45  L.  J.  (C.  P.)  505. 

Bule  4.  A  new  trial  may  be  ordered  on  any  question 
in  an  action,  whatever  be  the  grounds  for  the  new  trials 
without  interfering  with  the  finding  or  decision  upon  any 
other  question. 

See  Marsh  v.  Isaacs,  45  L.  J.  (C.  P.)  505,  noted  on  last 
preceding  rule. 
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Bale  5.  An  order  to  show  cause  shall  be  a  stay  of  pro-  Ordtrxzzix. 
ceedings  in  the  action,  unless  the  Court  shall  order  that  it       itnlafi. 
shall  not  be  so  as  to  the  whole  or  any  part  of  the  action.      Order  to  show 

cause  tanta- 

0KD£B   XXj.  of  proceedings. 

MOTION  FOB  JUDGMENT.  OrdarXL. 

Rule  1.  Except  where  by  the  Act  or  by  these  rules  it  Bnia  i. 
is  provided  that  judgment  may  be  obtained  in  any  other  ^u^?°^°*  ^^^ 
manner,  the  judgment  of  the  Court  shall  be  obtained  by 
motion  for  judgment. 

Eule  2.  Where  at  the  trial  of  an  action  the  Judge  or  a  Bole  2. 
referee  has  ordered  that  any  judgment  be  entered  subject  9*?^*****°*' 
to  leave  to  move,  the  party  to  whom  leave  has  been 
reserved  shall  set  down  the  action  on  motion  for  judg- 
ment, and  give  notice  thereof  to  the  other  parties  within 
the  time  limited  by  the  Judge  in  reserving  leave,  or,  if 
no  time  has  been  limited,  within  ten  days  after  the  trial. 
The  notice  of  motion  shall  state  the  grounds  of  the 
motion,  and  the  relief  sought,  and  that  the  motion  is 
pursuant  to  leave  reserved. 

See  Scarf  v.  Oeneral  Steam  Navigatum  Co.,  W.  N.  1876, 
p.  83,  noted  on  Order  XXXVI.  rule  22  (p.  257). 

Bule  8.  Where  at  the  trial  of  an  action  the  Judge  or  Bnle  8. 
referee  abstains  from  directing  any  judgment  to  be  entered.  Action  set 
the  plaintiET  may  set  down  the  action  on  motion  for  judg-  judgme'nt. 
ment.    If  he  does  not  so  set  it  down  and  give  notice 
thereof  to  the  other  parties  within  ten  days  after  the  trial, 
any  defendant  may  set  down  the  action  on  motion  for 
judgment,  and  give  notice  thereof  to  the  other  parties. 

Rule  4.  Where  at  the  trial  of  an  action  before  a  jury  Bole  4, 
the  Judge  has  directed  that  any  judgment  be  entered,  any  "P^^l®*, 
party  may,  without  any  leave  reserved,  move  to  set  aside 
such  judgment,  and  enter  any  other  judgment,  on  the 
ground  that  the  judgment  directed  to  be  entered  is  wrong 
by  reason  of  the  Jurige  having  caused  the  finding  to  be 
entered  wrongly,  with  reference  to  the  finding  of  the  jury 
upon  the  question  or  questions  submitted  to  them.  [Be- 
pealed  and  Order  XL.  r.  4  (p.  684)  mbstituUed.] 

Rule  5.  Where  at  the  trial  of  an  action  the  Judge  or  a  Sole  6. 
referee  has  directed  that  any  judgment  be  entered,  any  ^^^^^^  ^» 
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party  may,  without  any  leave  reserved,  move  to  set  aside 
such  judgment,  and  to  enter  any  other  judgment,  on  the 
ground  that  upon  the  finding  as  entered  the  judgment  so 
directed  is  wrong.     [Partly  repeaUdy  see  p.  684.] 

Kule  6.  On  every  motion  made  under  either  of  the  last 
two  preceding  rules,  the  order  shall  be  an  order  to  show 
cause,  and  shall  be  returnable  in  eight  days.  The  motion 
shall  be  made  within  four  days  after  the  trial  if  tlie 
Divisional  Court  is  then  sitting,  or  within  the  first  four 
days  after  the  commencement  of  the  sitting  of  the  Divi- 
sional Court  next  after  the  trial,  or  within  such  extended 
time  as  a  Court  or  Judge  may  allow.    [BepeaJed,  see  p.  684.] 

An  application  to  set  aside  an  award  may  be  made  without 
notice  to  the  other  side,  for  it  is  a  motion  for  an  order  to  show 
cause  within  Order  XL.  rules  5  and  6 :  Bcbinson  v.  Bohinson^ 
24  W.  R.  675. 

Rule  7.  Where  issues  have  been  ordered  to  be  tried,  or 
issues  or  questions  of  fact  to  be  determined  in  any 
manner,  the  plaintiff  may  set  down  the  action  on  motion 
for  judgment  as  soon  as  such  issues  or  questions  have 
been  determined.  If  he  does  not  so  set  it  down,  and  give 
notice  thereof  to  the  other  parties  within  ten  days  after  his 
right  so  to  do  has  arisen,  tlien  after  the  expiration  of  such 
ten  days  any  defendant  may  set  down  the  action  on  motion 
for  judgment,  and  give  notice  thereof  to  the  other  parties. 

Rule  8.  Where  issues  have  been  ordered  to  be  tried, 
or  issues  or  questions  of  fact  to  be  determined  in  any 
manner,  and  some  only  of  such  issues  or  questions  of  &ct 
have  been  tried  or  determined,  any  party  who  considers  that 
the  result  of  such  trial  or  determination  renders  the  trial  or 
determination  of  the  others  of  them  unnecessary,  or  renders 
it  desirable  that  the  trial  or  determination  thereof  should 
be  postponed,  may  apply  to  the  Court  or  a  Judge  for 
leave  to  set  down  the  action  on  motion  for  judgment, 
without  waiting  for  such  trial  or  determination.  And  the 
Court  or  Judge  may,  if  satisfied  of  the  expediency  thereof, 
give  such  leave,  upon  such  terms,  if  any,  as  shall  appear 
just,  and  may  give  any  directions  which  may  appear 
desirable  as  to  postponing  the  trial  of  the  other  questions 
of  fact. 
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See  Bq^Ue  of  Bolivia  y.  National  Bolivian  Navigaiion  (%.,      order  XL., 
24  W.  B.  361,  noted  on  Order  XXXIV.  rule  2  (p.  246).  Bide  8. 

Eule  9.  No  action  shall,  except  by  leave  of  the  Court  Bnie  9. 
or  a  Judge,  be  set  down  on  motion  for  judgment  after  the  Jlmafor motion 
expiration  of  one  year  from  the  time  when  the  party  for  judgment, 
seeking  to  set  down  the  same  first  became  entitled  so 
to  do. 

Bule  10.  Upon  a  motion  for  judgment,  or  for  a  new  Buie  lo. 
trial,  the  Court  may,  if  satisfied  that  it  has  before  it  all  0^^™''^''''' 
the  materials  necessary  for  finally  determining  the  ques-  determine 
tions  in  dispute,  or  any  of  them,  or  for  awarding  any  relief  ^^^^  "Zc^^*^^^ 
sought,  give  judgment  accordingly,  or  may,  if  it  shall  be 
of  opinion  that  it  has  not  sufilcient  materials  before  it  to 
enable  it  to  give  judgment,  direct  the  motion  to  stand 
over  for  further  consideration,  and  direct  such  issues  or 
questions  to  be  tried  or  determined,  and  such  accounts 
and  inquiries  to  be  taken  and  made  as  it  may  think  fit. 

Bule  11.   Any  party  to  an  action  may  at  any  stage  Bole  11. 
thereof  apply  to  the  Court  or  a  Judge  for  such  order  as  Application  to 
he  may,  upon  any  admissions  of  fact  in  the  pleadings,  be  stage  for  reHef. 
entitled  to,  without  waiting  for  the  determination  of  any 
other  question  between  the  parties.    The  foregoing  rules 
of  this  Order  shall  not  apply  to  such  applications,  but 
any  such  application  may  be  made  by  motion,  so  soon  as 
the  right  of  the  party  applying  to  the  relief  claimed  has 
appeared  from  the  pleadings.     The   Court  or  a  Judge 
may,  on  any  such  application,  give  such  relief,  subject  to 
such  terms,  if  any,  as  such  Court  or  Judge  may  think  fit. 

See  notice  of  11th  of  April,  1876,  as  to  setting  down  and  Notice  of  llth 
hearing  motions  under  this  order,  set  out  under  Order  XXIX.  -^P"**  ^®^^' 
rule  10  (p.  220). 

Be  BicJiard  SmitWa  Estate,  Bridaon  v.  Smith,  24  W.  R.  392, 
noted  on  Order  XXIX.  rule  10  (p.  221). 

Turquand  v.  Wilson,  1  Ch.  D.  85 ;  Bolfe  v.  Maclaren,  3  Ch. 
D.  106,  noted  on  Order  XXXIII.  (p.  244). 

Brcusington  v.  Cussons,  24  W.  R.  881,  order  for  taking  ac- 
counts, &c.,  in  District  Registry,  noted  on  section  Q^  of  Act 
of  1873  Cp.  99). 

An  order  may  be  made  on  motion  for  an  account  and  de-  Order  for 
livery  up  of  securities:    Bwnisey  v.  Beade,  1.  Ch.  D.  643,  ^^^^J^**  No- 
where, subject  to  the  production  of  an  affidavit  of  service  of 
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the  notice  of  motion,  snch  an  order  was  made,  npon  the 
defendant's  admission  in  his  answer  that  he  was  the  plaintiff's 
agent  for  the  purpose  of  carrying  out  the  trusts  of  a  will,  of 
which  the  plaintiffs  were  trustees,  and  that  he  was  liable  to 
account,  and  that  certain  deeds  and  securities  belonging  to  the 
estate  were  in  his  possession. 

A  form  of  order  made  on  motion  for  judgment  under  the 
above  order,  when  the  further  hearing  of  the  action  is 
adjourned,  will  be  found  in  Benr^ett  v.  Moore,  1  Ch.  D.  692. 

Where,  in  an  action  against  a  husband  and  wife,  upon  their 
joint  and  several  promissory  note,  a  statement  of  defence  pur- 
porting to  be  the  defence  of  both  defendants,  but  which 
raised  no  defence  as  regarded  the  husband,  had  been  de- 
livered, it  was  held,  upon  motion  for  judgment,  that  the  plain- 
tiffs were  entitled,  under  Order  XL.  rule  11,  to  final  judgment 
against  the  husband,  without  waiting  for  the  determination 
of  the  case  against  the  wife:  Jenhiru  v.  Davies,  1  Ch.  D.  696. 

In  a  partition  action,  in  which  the  defendants,  by  their 
statement  of  defence,  admitted  the  facts  stated  in  the  plaintifb* 
statement  of  claim,  showing  the  title  of  the  plaintiffs,  it  was 
held  that  the  plaintiffs  were  entitled  to  an  order  on  motion 
directing  the  usual  inquiries  as  to  the  persons  interested  in 
the  property :  GHhert  v.  Smith,  2  Ch.  D.  686 ;  BenneU  v.  Moore 
followed. 

A  party  claiming  to  be  entitled  to  an  order  to  dismiss  an 
action  is  not  a  party  claiming  relief  within  Order  XL.  rule 
11 :  Littm  v.  Litton,  3  Ch.  D.  793,  24  W.  R.  962. 

On  17th  November,  1875,  Mr.  Justice  Blackburn  made  the 
following  announcement : — 

^*In  cases  where  the  parties  have  to  move  for  judgment 
(by  counsel)  within  ten  days  the  case  is  to  be  set  down  at  the 
bottom  of  the  new  trial  paper  in  Court,  and  the  case  is  to  come 
on  for  argument  as  if  the  parties  had  moved  the  Court.  Where 
the  parties  have  to  move  within  four  days  counsel  must  move 
for  an  order  nwi.  Where  parties  have  moved  for  a  new  trial, 
and  also  to  enter  judgment,  the  orders  are  to  come  on  for 
argument  together. 

"  Further  directions  will  be  given." 

See  W.  N.  1875,  page  216,  and  60  L.  T.  53. 
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I 

OEDEE  XLL  Order  Xll. 

ENTRY  OF  JUDGMENT. 

Bule  1.  Every  judgment  shall  be  entered  by  the  proper  Bnle  1. 
officer  in  the  book  to  be  kept  for  the  purpose.     The  party  f^*^  o^ 
entering  the  judgment  shall  deliver  to  the  officer  a  copy  ^^  ^^^ 
of  the  whole  of  the  pleadings  in  tbe  action  other  than  any 
petition  or  summons ;  such  copy  shall  be  in  print,  except 
such  parts  (if  any)  of  the  pleadings  as  are  by  these  rules 
permitted  to  be  written :    Provided  that  no  copy  need  be 
delivered  of  any  pleading  a  copy  of  which  has  been  de- 
livered on  entering  any  previous  judgment  in  such  action. 
The  forms  in  Appendix  (D)  hereto  may  be  used,  with  such 
variations  as  circumstances  may  require. 

Eule  2.  Where  any  judgment  is  pronounced  by  the  Rile  2. 
Court  or  a  Judge  in  Court,  the  entry  of  the  judgment  ^'nt  wff " 
shall  be  dated  as  of  the  day  on  which  such  judgment  is  pronounced  hj 
pronounced,  and  the  judgment  shall  take  effect  from  that      ^^* 
date. 

Eule  3.  In  all  cases  not  within  the  last  preceding  rule.  Rule  8. 
the  entry  of  judgment  shall  be  dated  as  of  the  day  on  ^^  ^^^^  *^*^ 
which  the  requisite  documents  are  left  with  the  proper 
officer  for  the  purpose  of  such  entry,  and  the  judgment 
shall  take  effect  from  that  date. 

Eule  4.  Where  under  the  Act  or  these  rules,  or  other-  ^^^  *• 
wise,  it  is  provided  that  any  judgment  may  be  entered  or  J^Tlntering'*" 
signed  upon  the  filing  of  any  affidavit  or  production  of  any  jndfment. 
document,  the  officer  shall  examine  the  affidavit  or  docu- 
ment produced,  and  if  the  same  be  regular  and  contain 
all  that  is  by  law  reqxdred  he  shall  enter  judgment  ac- 
cordingly. 

Eule  5.  Where  by  the  Act  or  these  rules,  or  otherwise,  ^^^  *• 

.,  .  i_xj  XX  J  Sealed  order  or 

any  judgment  may  be  entered  pursuant  to  any  order  or  certificate. 
certificate,  or  return  to  any  writ,  the  production  of  such 
order  or  certificate  sealed  with  the  seal  of  the  Court,  or  of 
such  return,  shall  be  a  sufficient  authority  to  the  officer 
to  enter  judgment  accordingly. 

Eule  6.  Any  judgment  of  nonsuit,  unless  the  Court  or  *^  •• 
a  Judge  otherwise  directs,  shall  have  the  same  effect  as  a  non^^^^  ° 
judgment  upon  tbe  merits  for  the  defendant ;  but  in  any 

T 
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case  of  mistake^  surprise,  or  accident,  any  judgment  of 
nonsuit  may  be  set  aside  on  such  terms,  as  to  payment  of 
costs  and  otherwise,  as  to  the  Court  or  a  Judge  shall  seem 
just. 

OEDEE  XLII. 

EXECUTION. 

Eule  1.  A  judgment  for  the  recovery  by  or  payment  to 
any  person  of  money  may  be  enforced  by  any  of  the  modes 
by  which  a  judgment  or  decree  for  the  payment  of  money 
of  any  Court  whose  jurisdiction  is  transferred  by  the  said 
Act  might  have  been  enforced  at  the  time  of  the  passing 
thereof. 

See  Daniell's  Chancery  Practice,  891  to  938;  Lush's  Common 
Law  Practice,  Day's  Practice,  and  Chitty's  Archbold's  Praeiice* 

Eule  2.  A  judgment  for  the  payment  of  money  into 
Court  may  be  enforced  by  writ  of  sequestration,  or  iu 
cases  in  which  attachment  is  authorized  by  law,  by  attach- 
ment 

See  Order  XLIV.  as  to  attachment,  and  Order  XLYIL  as 
'  to  writ  of  sequestration. 

Eule  3.  A  judgment  for  the  recovery  or  for  the  delivery 
of  the  possession  of  land  may  be  enforced  by  writ  of  pos^ 
session. 

See  Order  XLY 111.  as  to  writ  of  possession. 
Eule  4.  A  judgment  for  the  recovery  of  any  property 
other  than  land  or  money  may  be  enforced : 

By  writ  for  delivery  of  the  property ; 
By  writ  of  attachment ; 
By  writ  of  sequestration. 
See,  as  to  writ  of  delivery,  Order  XLIX. 
Eule  5.  A  judgment  requiring  any  person  to  do  any 
act  other  than  the  payment  of  money,  or  to  abstain  from 
doing  anything,  may  be  enforced  by  writ  of  attachment, 
or  by  committal. 

On  motion  upon  notice  for  an  order  to  commit  a  defendant  in 
contempt,  the  defendant  not  appearing,  the  Court  may  order 
the  writ  to  issue :  Piper  v.  Piper,  W.  N.  1876,  p.  202. 

See  notes  at  foot  of  Order  XLIV.  as  to  writs  of  attachment 
and  contempt. 
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Bale  6.  In  these  rules  the  term  "  writ  of  execution  "    Orfw  mr 
shall  include  writs  of  fieri  faciaSy  capias^  elegit,  seques-  Bale  6. 
tration,  and  attachment,  and  all  subsequent  writs  that  may  ^n^- 
issue  for  giving  effect  thereto.    And  the  term  "  issuing 
execution  against  any  party  "  shall  mean  the  issuing  of 
any  such  process  against  his  person  or  property  as  under 
the  preceding  rules  of  this  order  shall  be  applicable  to 
the  case. 

Bule  7.  Where  a  judgment  is  to  the  effect  that  any  *^  ^; 
party  is  entitled  to  any  relief  subject  to  or  upon  the  ful-  upon*oondi. 
filment  of  any  condition   or  contingency,   the  party  so  tionaijudg- 
entitled  may,  upon  the  fulfilment  of  the  condition  or  ™*'^ 
contingency,  and  demand  made  upon  the  party  against 
whom  he  is  entitled  to  relief,  apply  to  the  Court  or  a 
Judge  for  leave  to  issue  execution  against  such  party. 
And  the  Court  or  Judge  may,  if  satisfied  that  the  right 
to  relief  has  arisen  according  to  the  terms  of  the  judg- 
ment, order  that  execution   issue  accordingly,  or  may 
direct  that  any  issue  or  question  necessary  for  the  deter- 
mination of  the  rights  of  the  parties  be  tried  in  any  of 
the  ways  m  which  questions  arising  in  an  action  may  be 
tried. 

Bule  8.  Where  a  judgment  is  against  partners  in  the  ^^  ^' 
name  of  the  firm,  execution  may  issue  in  manner  following :  ^ente^ag^iwi 
(a.)  Against  any  property  of  the  partners  as  such ;       partners. 
(b.)  Against  any  person  who  has  admitted  on  the 

pleadings  that  he  is,  or  has  been  adjudged  to  be, 

a  partner ; 
(0.)  Against  any  person  who  has  been  served,  as  a 

partner,   with  the   writ  of  summons,  and  has 

failed  to  appear. 
If  the  party  who  has  obtained  judgment  claims  to  be 
entitled  to  issue  execution  against  any  other  person  as 
being  a  member  of  the  firm,  he  may  apply  to  the  Court 
or  a  Judge  for  leave  so  to  do ;  and  the  Court  or  Judge 
may  give  such  leave  if  the  liability  be  not  disputed,  or  if 
such  liability  be  disputed,  may  order  that  the  liability  of 
such  person  be  tried  and  determined  in  any  manner  in 
which  any  issue  or  question  in  an  action  may  be  tried 
and  determined. 

T  2 
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Bule  9.  No  writ  of  execution  shall  be  issued  withont 
the  production  to  the  officer  by  whom  the  same  should  be 
issued,  of  the  judgment  upon  which  the  writ  of  execution 
is  to  issue,  or  an  office  copy  thereof,  showing  the  date  of 
entry.  And  the  officer  shall  be  satisfied  that  the  proper 
time  has  elapsed  to  entitle  the  judgment  creditor  to 
execution. 

The  direction  contained  in  Order  XXIII.,  that  upon  a  given 
event  '*  the  plaintiff  shall  pay  the  defendant's  costs  of  action," 
18  equivalent  to  an  order  or  judgment  of  the  Court,  and  a 
writ  of  fi,  fa,  for  the  recovery  of  those  costs  may  be  iasned 
without  any  further  order  of  Court.  The  form  of  writ  was 
varied  to  suit  the  circumstances  tof  the  case  :  BoUon  v.  SolUm^ 
3  Ch.  D.  276,  24  W.  B.  663.  See  now  Order  XXIII.  r,  2a, 
p.  207. 

Rule  10.  No  writ  of  execution  shall  be  issued  withont 
the  party  issuing  it,  or  his  solicitor,  filing  a  praecipe  for 
that  purpose.  The  praecipe  shall  contain  the  title  of 
the  action,  the  reference  to  the  record,  the  date  of 
the  judgment,  and  of  the  order,  if  any,  directing  the 
execution  to  be  issued,  the  names  of  the  parties  against 
whom,  or  of  the  firms  against  whose  goods,  the  execution 
IS  to  be  issued ;  and  shall  be  signed  by  or  on^  hehalf  of 
the  solicitor  of  the  party  issuing  it,  or  by  the  party  issu- 
ing it,  if  he  do  so  in  person.  The  forms  in  Appendix  (E) 
hereto  may  be  used,  with  such  variations  as  circnmstanoes 
may  require. 

The  words  in  italics  were  introduced  by  rules  of  June 
1876,  No.  17. 

Bule  11.  Every  writ  of  execution  shall  be  indorsed  with 
the  name  and  place  of  abode  or  office  of  business  of  the 
solicitor  actually  suing  out  the  same,  and  when  the  soli- 
citor actually  suing  out  the  writ  shall  sue  out  the  same  as 
agent  for  another  solicitor,  the  name  and  place  of  abode 
of  such  other  solicitor  shall  also  be  indorsed  npon  the 
writ;  and  in  case  no  solicitor  shall  be  employed  to  issue 
the  writ,  then  it  shall  be  indorsed  with  a  memorandum 
expressing  that  the  same  has  been  sued  out  by  the  plaintiff 
or  defendant  in  person,  as  the  case  may  be,  mentioning 
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the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet.    Order  xin. 


street,  and  number  of  the  house  of  such  plaintiff's  or  de- 
fondant's  residence,  if  any  such  there  be. 

Bale  12.  Every  writ  of  execution  shall  bear  date  of  the  Bole  18. 
day  on  which  it  is  issued.    The  forms  in  Appendix  (F)  ^**- 
hereto  may  be  used,  with  such  variations  as  circumstances 
may  require.     (See  note  on  rule  9.) 

Bule  13.  In  every  case  of  execution  the  party  entitled  Bnle  18. 
to  execution  may  levy  the  poundage,  fees,  and  expenses  J^^^n^aM  fees 
of  execution,  over  and  above  the  sum  recovered.  and  expenses. 

Bule  14.  Every  writ  of  execution  for  the  recovery  of  ^^  14« 
money  shall  be  indorsed  with  a  direction  to  the  sheriff,  or  J^^^i^gb*™*^* " 
other  ofiScer  or  person  to  whom  the  writ  is  directed,  to  interest. 
levy  the  money  really  due  and  payable  and  sought  to  be 
recovered  under  the  judgment,  stating  the  amount,  and 
also  to  levy  interest  thereon,  if  sought  to  be  recovered,  at 
the  rate  of  4Z.  per  cent,  per  annum  from  the  time  when 
the  judgment  was  entered  up,  provided  that  in  cases 
where  there  is  an  agreement  between  the  parties  that 
more  than  4Z.  per  cent,  interest  shall  be  secured  by  the 
judgment,  then  the  indorsement  may  be  accordingly  to 
levy  the  amount  of  interest  so  agreed. 

Bule  15.  Every  person  to  whom  any  sum  of  money  or  Bule  16. 
any  costs  shall  be  payable  under  a  judgment  shall,  imme-  ^"^  ^^^^  f^ 
diately  after  the  time  when  the  judgment  was  duly  en- 
tered, be  entitled  to  sue  out  one  or  more  writ  or  writs  of 
fieri  facias  or  one  or  more  writs  of  degit  to  enforce  pay- 
ment thereof,  subject  nevertheless  as  follows : — 

(a.)  If  the  judgment  is  lor  payment  within  a  period 
therein   mentioned,  no  such  writ  as   aforesaid 
shall  be  issued  until  after  the  expiration  of  such 
period, 
(i.)  The  Court  or  Judge  at  the  time  of  giving  judg- 
ment, or  the  Court  or  a  Judge  afterwards,  may 
give  leave  to  issue  execution  before,  or  may  stay 
execution  until  any  time  after  the  expiration  of 
the  periods  hereinbefore  prescribed. 
Bule  lb*.  A  writ  of  execution  if  unexecuted  shall  remain  Bole  16. 
in  force  for  one  year  only  from  its  issue,  unless  renewed  in  Period  writ  of 
the  manner  hereinafter  provided ;  but  such  writ  may,  at  forye^**^"*  ^^ 
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any  time  before  its  expiration,  by  leave  of  the  Court  or  a 
Judge,  be  renewed,  by  the  party  issuing  it,  for  one  year 
from  the  date  of  such  renewal,  and  so  on  from  time  to 
time  during  the  continuance  of  the  renewed  writ,  either 
by  being  marked  with  a  seal  of  the  Court  bearing  the  date 
of  the  day,  month,  and  year  of  such  renewal,  or  by  such 
party  giving  a  written  notice  of  renewal  to  the  sheriff, 
signed  by  the  party  or  his  attorney,  and  bearing  the  like 
seal  of  the  Court ;  and  a  writ  of  execution  so  renewed 
shall  have  eflFect,  and  be  entitled  to  priority,  according  to 
the  time  of  the  original  delivery  thereof. 

Rule  17.  The  production  of  a  writ  of  execution,  or  of 
the  notice  renewing  the  same,  purporting  to  be  marked 
with  such  seal  as  in  the  last  preceding  rule  mentioned, 
showing  the  same  to  have  been  renewed,  shall  be  sufficient 
evidence  of  its  having  been  so  renewed. 

Bule  18.  As  between  the  original  parties  to  a  judgment, 
execution  may  i^^sue  at  any  time  within  six  years  from  the 
recovery  of  the  judgment 

Bule  19.  Where  six  years  have  elapsed  since  the  judg- 
ment, or  any  change  has  taken  place  by  death  or  other- 
wise in  the  parties  entitled  or  liable  to  execution,  the 
party  alleging  himself  to  be  entitled  to  execution  may 
apply  to  the  Court  or  a  Judge  for  leave  to  issue  execution 
accordingly.  And  such  Court  or  Judge  may,  if  satisfied 
that  the  party  so  applying  is  entitled  to  issue  execution,' 
make  an  order  to  that  effect,  or  may  order  that  any  issue  or 
question  necessary  to  determine  the  rights  of  the  parties 
shall  be  tried  in  any  of  the  ways  in  which  any  question  in 
an  action  may  be  tried.  And  in  either  case  such  Court  or 
Judge  may  impose  such  terms  as  to  costs  or  otherwise,  as 
shall  seem  just. 

Rule  20.  Every  order  of  the  Court  or  a  Judge,  whether 
in  an  action,  cause,  or  matter,  may  be  enforced  in  the  same 
manner  as  a  judgment  to  the  same  effect. 

See  Piper  v.  Piper,  W*  N.  1876,  p.  202,  noted  on  rule  6 
of  this  Order. 

Rule  21.  In  cases  other  than  those  mentioned  in  rale  18 
any  person,  not  being  a  party  in  an  action,  who  obtains 
any  order  or  in  whose  favour  any  order  is  made,  shall  be 
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entitled  to  enforce  obedience  to  such  order  by  the  same    Order  zm., 

process  as  if  he  were  a  party  to  the  action ;   and  any  

person  not  being   a  party  in  an   action,  against   whom  ^"J°/^^* 
obedience  to  any  judgment  or  order  may  be  enforced,  shall  action. 
be  liable  to  the  same  process  for  enforcing  obedience  to 
such  judgment  or  order  as  if  he  were  a  party  to  the 
action. 

Eule  22.  No  proceeding  by  audita  querela  shall  here-  ^^^  22. 
after  be  used  ;  but  any  party  against  whom  judgment  has  ^ay^e«cution. 
been  given  may  apply  to  the  Court  or  a  Judge  for  a  stay  of 
execution  or  other  relief  against  such  judgment,  upon  the 
ground  of  facts  which  have  arisen  too  late  to  be  pleaded  ; 
and  the  Court  or  Judge  may  give  such  relief  and  upon 
such  terms  as  may  be  just. 

Rule  23.  Nothing  in  any  of  the  rules  of  this  order  shall  '^^"^  W* 
take  away  or  curtail  any  right    heretofore   existing  to  undeHnde?  ^* 
enforce  or  give  eflFect  to  any  judgment  or  order  in  any  ment  reserved* 
manner  or  against  any  person  or  propei-ty  whatsoever. 

Bule  24.  Nothing  in  this  order  shall  affect  the  order  in  Bnle  24. 
which  writs  of  execution  may  be  issued.  ^^^\^^  *f "® 

•^  of  writs  of 

execution. 

ORDER   XLIII.  Order  XUII. 

WRITS  OF  FIERI   FACIAS  AND  ELEGIT. 

Rule  1.  Writs  of  fieri  facias  and  of  elegit  shall  have  the  ^^®  !• 
same  force  and  effect  as  the  like  writs  have  heretofore  had,  and  eAwii^ 
and  shall  be  executed  in  the  same  manner  in  which  the 
like  writs  have  heretofore  been  executed. 

Rule  2.  Writs  of  venditioni  exponas,  distringas  nuper  Enle2. 
vice  comitem,  fieri  facias  de  bonis  ecdesiasticis,  sequestrari  Y^}^  *V^^  ^^ 
facias  de  bonis  ecclesiasticis,  and  all  other  writs  in  aid  of  elegit, 
a  writ  of  fi^ri  facias  or  of  elegity  may  be  issued  and 
executed  in  the  same  cases  and  in  the  same  manner  as 
heretofore. 

ORDER  XLIV.  Order  XUV. 

ATTACHMENT. 

Rule  1.  A  writ  of  attachment  shall  have  the  same  effect  Sole  1. 
as  a   writ  of  attachment  issued  out   of   the  Court  of  attachment. 
Chancery  has  heretofore  had. 
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See  notes  at  foot  of  this  order  as  to  writs  of  attachment  and 
contempt. 

Bule  2.  No  writ  of  attachment  shall  be  issued  without 
the  leave  of  the  Court  or  a  Judge,  to  be  applied  for  on 
notice  to  the  paity  against  whom  the  attachment  is  to  be 
issued. 

An  application  for  attachment  for  contempt  of  Court  must 
no  longer  be  made  by  moving  for  a  rule  ntn,  but  notice  must 
be  given  in  accordance  with  the  terms  of  Order  XLIV.  rule 
2,  even  in  probate  suits,  pending  on  Ist  November  1875, 
which  were  to  be  continued  under  the  old  practice :  In  the 
Goods  of  Baigent,  33  L.  T.  (N.  S.)  462 ;  24  W.  R.  43.  See, 
however,  In  the  Goods  of  CartwrigJU,  34  L.  T.  (N.  S.)  72  ;  24 
W.  E.  214 ;  as  to  an  observation  made  by  the  Judge  In  re 
Goods  of  Baigent  relating  to  rules  nisi. 

In  Garling  v.  Boyds^  1  Ch.  D.  81,  an  attachment  for  want 
of  answer  issued  under  the  old  practice;  but  see  In  re  a 
Solicitor^  1  Ch.  D.  445,  in  which  Garling  v.  Boyds  was  dis- 
tinguished, noted  on  section  22  Act  1873. 

In  a  suit  in  which  the  plaintiff  was,  on  the  Ist  of  Novem- 
ber, 1876,  in  a  position  to  give  notice  of  motion  for  decree, 
the  defendant  was  attached  for  not  filing  a  sufficient  affidavit 
of  documents,  upon  the  ex  parte  application  of  the  plaintiff. 
Upon  an  application  to  discharge  the  writ :  Held  that  it  had 
issued  improperly,  no  notice  having  been  given  to  the  de- 
fendant in  pursuance  of  Order  XLIV.  rule  2 :  Dallas  v.  (Tlyn, 
3  Ch.  D.  190,  24  W.  R.  881. 

The  costs  of  an  attachment  are  no  longer  fixed,  but  by 
Order  LV.  rule  1,  they  are  in  the  discretion  of  the  Court,  and 
should  be  disposed  of  at  the  time  of  the  application  for  the 
writ  under  Order  XLIV.  rule  2 :  Abud  v.  Biches,  2  Ch.  D. 
528. 

As  to  writs  of  attachment  and  committal  for  contempt,  see 
the  imdermentioned  Consolidated  Orders,  and  Orders  of  7th 
January,  1870  (which  are  to  be  read  and  construed  as  part  of 
the  Consolidated  Orders). 

[Order  I.  Jan.  1870,  directs  that  every  decree  or  order  re- 
quiring any  person  to  do  an  act  thereby  ordered  shall  state  the 
time,  or  the  time  after  service  of  the  decree  or  order,  within 
which  the  act  is  to  be  done ;  and  that  upon  the  copy  of  the 
decree  or  order  which  shall  be  served  upon  the  person  re- 
quired to  obey  the  same,  there  shall  be  indorsed  a  memo- 
randum in  the  words,  or  to  the  effect  following : — "  If  you 
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the  within-named  A.  B.  neglect  to  obey  this  decree  [or  order]    ord«r  XLXV* 
by  the  time  therein  limited,  you  will  be  liable  to  have  your        ^^^' 
property  eequestered,  for  the  purpose  of  compelling  you  to  obey 
the  same  decree  [or  order],  and  you  may  also  be  liable  to  be 
arrested  and  committed  to  prison." 

[Consolidated  General  Order — Order  XXIII.  rule  18  pro-  Time  for 
vides  that  the  time  within  which  a  party  served  with  a  notice  moring  to  add 
of  a  decree  under  15  and  16  Vict.  c.  86,  s.  42  may  apply  to  *^^  ^^liT^t?' 
the  Court  to  add  to  the  decree  shall  be  one  month  after  such  c.  86,  s.  42. 
service;  and  rule  19  directs  that  a  memorandum  of  the 
service  is  to  be  entered  in  the  office  of  Clerks  of  Records  and 
Writs,  upon  due  proof  by  affidavit  of  such  service.     Rule  20 
contains  directions  how  the  notice  is  to  be  entitled  and  in- 
dorsed.  Rule  21  provides  that  before  enrdmefU  clerical  mistakes  clerical  mis- 
in  decrees  or  orders,  or  errors  arising  from  accidental  slip  or  takes  in 
omission,  may  be  corrected  on  motion  or  petition ;  and  rule  22  ^®*''®®'' 
makes  provision  in  relation  to  non -performance  of  the  condi-  ance  of  condi- 
tion (if  any)  on  which  any  decree  or  order  has  been  obtained,  tiona. 

[Consolidated  General  Order  XXIX.  rule  1  provides  that  i^ot  necessary 
where  any  person  is  by  any  decree  or  order  directed  to  pay  to  make  de- 
any  money,  or  to  deliver  up  or  transfer  any  property,  real  22,*^^^'*'* 
or  personal,  to  another,  it  shall  not  be  necessary  to  make 
any  demand  thereof;   but  the  person  so  directed  shall  be 
bound  to  obey  such  decree  or  order,  upon  being  duly  served, 
without  demand,  and  process  may  issue  accordingly  to  enforce 
performance  thereof.    Rule  2  relates  to  process  by  or  against  Persons  not 
persons  not  parties  to  the  cause.  parties. 

[Rules  2  to  9,  1870,  relate  to  enforcing  decrees  or  orders  Sequestration 
by  sequestration  or  attachment :  see  as  to  rule  9,  Evans  v.  **'  attachment. 
Bear^  L.  R.  10  Ch.  76,  and  Fergmon  v.  Fergueon,  L.  R.  10 
Ch.  661. 

[Rules  10  to  18,  1870,  relate  to  committal  to  prison  under  Debtors  Act, 
section  6  of  the  Debtors  Act,  1869 ;  and  rules  19  to  22  con-  ^^®^- 
tain  misceUaneous  provisions. 

[Consolidated  Oeneral  Order  XXIX.  rule  3  provides  that  Release  from 
where  a  person  is  committed,  or  brought  up  by  the  Serjeant-  P"*®"*- 
at'Arms  for  breach  of  a  decree  or  order,  he  shall  not  be  released 
until  he  has  performed  the  decree  or  order  in  all  things  that 
are  to  be  immediately  performed,  and  has  given  such  security 
as  the  Court  shall  direct  to  perform  the  other  parts  of  the 
decree  or  order  (if  any)  at  the  future  days  and  time^i  thereby 
appointed. 

[And  Consolidated  General  Order  XXX.  rule  1  provides  Best  endea- 
that  every  suitor  who  prosecutes  a  contempt  shall  use  his  ^®'*"  ^  ?"*" 

"  *  *  cure  service. 
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best  endeavour  to  procure  each  process  to  be  duly  served  and 
executed  upon  the  party  prosecuted,  otherwise  he  shall  pay 
costs  unto  the  party  aggrieved,  and  lose  the  benefit  of  the 
process  returned.     See  also  rule  2  of  the  same  order. 

Consolidated  General  Order  XLII.  also  provides  that — 

[Rule  1.  Officers  and  attendants  upon  the  Court,  suitors, 
and  witnesses  are  to  have  privilege  eundo,  redeundo,  et  morando 
for  their  necessary  attendance,  but  not  otherwise ;  and  where 
any  of  them  are  arrested  at  such  times  of  necessary  attendance 
it  is  a  contempt  of  Court. 

[Rule  2.  Any  one  who  uses  violence  or  abusive  language  to 
a  person  serving  the  process  or  orders  of  the  Court,  or  uses 
scandalous  or  contemptuous  words  against  the  Court  or  the 
process  thereof,  shall  be  liable  to  be  committed  upon  motion 
er  notice  to  the  party  so  offending.] 

For  Consolidated  General  Orders  see  Morgan's  Acts  and 
Orders,  and  for  Orders  of  January  1870  see  L.  R.  5  Ch.  ap- 
pendix xxxiii.  and  W.  N.  1870,  p.  63,  and  for  practice  as  to 
enforcing  decrees  and  orders,  DanielVs  Practice,  903. 

There  are  three  different  kinds  of  contempt  of  Couii — 

(1)  Scandalising  the  Court  itself; 

(2)  Abusing  parties  who  are  concerned  in  a  cause ; 

(3)  Prejudicing  mankind  against  parties  before  the  cause 
is  heard. 

Nothing  is  more  incumbent  upon  Courts  of  Justice  than  to 
preserve  their  proceedings  from  being  misrepresented ;  nor 
is  there  anything  of  more  pernicious  consequence  than  to 
prejudice  the  public  against  persons  conoemcd  as  parties  in 
causes  before  the  cause  is  finally  heard,  and  such  a  proceeding 
ought  to  be  discouraged. 

There  cannot  be  anything  of  greater  consequence  than  to 
keep  the  streams  of  justice  clear  and  pure,  that  parties  may 
proceed  with  safety  both  to  themselves  and  their  characters  (per 
Lord  Hardwicke) ;  Eoach  v.  Garvin,  2  Atk.  469  and  2  Dick,  794. 

Happily  it  is  rare  indeed  to  find  an  instance  of  the  first 
kind  of  contempt  mentioned  by  Lord  Hardwicke.  See, 
however,  in  the  matter  of  Ludlow  charities,  2  M.  and  C.  316. 

Instances  of  the  two  last  kinds  of  contempt  have  generally 
arisen  from  the  publication  of  articles  reflecting  on  the 
character  of  parties  and  witnesses,  as  in  JSoacA  v.  Oarvin  and 
Ex  parte  Jones,  13  Ves.  237,  (where  the  offending  parties  were 
committed  for  contempt,)  and  in  Litder  v.  Thompson,  2  Beav. 
129,  (where  the  infliction  of  costs  was,  under  the  circum- 
stances, considered  a  BufiScient  punishment,)  or  in  using  violent 
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cr  abaaive  langiuge  towards  a  person  serving  tbe  prooesa  of  the    ordar  XLIV., 

Court,  as  in  Price  ▼.  HtUchisonj  L.  R.  9  Bq.  534  (in  which  case        ^i*^** 

the  parties  were  committed  to  prison),  or  in  the  publication 

if  pkadxngs  and  affidavits  before  the  hearing.    See  also  Tick- 

fc/TM  T.  M<miyu  and  Tichborne  v.  Tichbome^  L.  K.  7  Eq.  65,  where 

iht  publiGation  of  abstracts  of  affidavits  filed  on  behalf  of  the  Publication  of 

dumact  not  before  the  Court,  with  comments  calculated  to  ^^^J^  ^^ 

pnjiidioe  his  case,  In  re  Cheltenham  and  Swansea  Carriage  Com- 

jMBf,  L.  R.  3  £q.  580,  where  the  publication  in  a  newspaper 

«  €:dam>  of  a  petition  for  winding  up  a  company,  containing  Petition. 

cbarges  of  fraud  against  the  directors,  and  Daw  v.  Eley,  L.  B. 

T  Eq.  49,  where  the  publication  by  a  solicitor  of  letters  tending  Letter. 

to  influenoe  the  result  of  a  suit  were  held  to  be  contempt  of 

\\vTi  and  pnuibhed  by  the  infliction  of  costs. 

And  pending  a  suit,  the  Court  will  upon  motion  restrain 
tile  pablication  by  any  of  the  parties  to  a  suit  of  ex  parte  ^'P^^ 
prhltd  accoonts  calcnlated  to  prejudice  the  case  of  their 
o^ppo&ents  of  any  of  the  proceedings  in  Court  or  before  the 
exuaination :  Coleman  v.  The  West  Hartlepool  BaUway  Comr 
fiif ,  8  W.  B.  734. 


ORDER  XLV.  Order  XLV. 

ATTACHMENT  OF  DEBTS. 

Rule  1.  Where  a  judgment  is  for  the  recovery  by  or  Bnle  1. 
paymt^nt  to  any  person  of  money,  the  party  entitled  to  attachment  of 
enforee  it  may  apply  to  the  Court  or  a  Judge  for  an  order 
tkal  the  judgment  debtor  be  orally  examined  as  to  whether 
m  and  what  debts  are  owing  to  him,  before  an  officer  of 
tbe  Court,  or  such  other  person  as  the  Court  or  Judge 
ioSl  appoint ;  and  the  Court  or  Judge  may  make  an  order  Examination 
for  the  examination  of  such  judgment  debtor,  and  for  the  al^ttr!"^''^ 
prodactioii  of  any  books  or  documents. 

Bole  2.  The  Court  or  a  Judge  may,  upon  the  ex  parte  Bnle  8. 
ipfdication  of  such  judgment  creditor,  either  before  or  Garn«h«o 
after  such  oral  examination,  and  upon  affidavit  by  himself 
or  his  solicitor  stating  that  judgment  has  been  recovered, 
and  that  it  is  still  unsatisfied,  and  to  what  amount,  and 
that  any  other  person  is  indebted  to  the  judgment  debtor, 
and  b  within  the  jurisdiction,  order  that  all  debts  owing 
or  accruing  from  such  third  person  (hereinafter  called  the 
garnishee)  to  the  judgment  debtor  shall  be  attached  to 
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OrdirZLY., 

BnlaS. 


BvleS. 

Seryice  of 
order. 


Bnlai. 

Execution 
againat  gar- 
nishee. 


Biile  5. 

Oamishee 
disputing 
liability. 


Biil»6. 

Third  parties 
may  upon 
■uggestion  of 
interest  be 
Bunmoned. 


BnlaT. 
Claim  of  third 
parties  may  be 
barred. 


answer  the  judgment  debt ;  and  by  the  same  or  any  sab 
sequent  order  it  may  be  ordered  that  the  garnishee  shal 
appear  before  the  Court  or  a  Judge  or  an  officer  of  th< 
Court,  as  such  Court  or  Judge  shall  appoint,  to  show  cause 
why  he  should  not  pay  the  judgment  creditor  the  debt  dac 
from  him  to  the  judgment  debtor,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  judgment  debt. 

Bule  3.  Service  of  an  order  that  debts  due  or  aocruing 
to  the  judgment  debtor  shall  be  attached,  or  notice  thereof 
to  the  garnishee,  in  such  manner  as  the  Court  or  Judge 
shall  direct,  shall  bind  such  debts  in  his  hands. 

Bule  4.  If  the  garnishee  does  not  forthwith  pay  into 
Court  the  amount  due  from  him  to  the  judgment  debtor, 
or  an  amount  equal  to  the  judgment  debt,  and  does  not 
dispute  the  debt  due  or  claimed  to  be  due  from  him  to  the 
judgment  debtor,  or  if  he  does  not  appear  upon  summons, 
then  the  Court  or  Judge  may  order  execution  to  issue, 
and  it  may  issue  accordingly,  without  any  previous  writ 
or  process,  to  levy  the  amount  due  from  such  garnishee, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  debt. 

Bule  5.  If  the  garnishee  disputes  his  liability,  the  Court 
or  Judge,  instead  of  making  an  order  tbat  execution  shall 
issue,  may  order  that  any  issue  or  question  necessary  for 
determining  his  liability  be  tried  or  determined  in  any 
manner  in  which  any  issue  or  question  in  an  action  may 
be  tried  or  determined. 

Bule  6.  Whenever  in  proceedings  to  obtain  an  attach- 
ment of  debts  it  is  suggested  by  the  garnishee  that  the 
debt  sought  to  be  attached  belongs  to  some  third  person, 
or  that  any  third  person  has  a  lien  or  charge  upon  it,  the 
Court  or  Judge  may  order  such  third  person  to  appear, 
and  state  the  nature  and  particulars  of  his  claim  upon 
such  debt. 

Bule  7.  After  hearing  the  allegations  of  such  third 
person  under  such  order,  and  of  any  other  person  whom 
by  the  same  or  any  subsequent  order  the  Court  or  Judge 
may  order  to  appear,  or  in  case  of  such  third  person  not 
appearing  when  ordered,  the  Court  or  Judge  may  order 
execution  to  issue  to  levy  the  amount  due  from  such 
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garnishee,  or  any  issue  or  question  to  be  tried  or  deter-    Ordar  Xiv., 

mined  according  to  the  preceding  rules  of  this  order,  and — 

may  bar  the  claim  of  such  third  })er8on,  or  make  such 
other  order  as  such  Court  or  Judge  shall  think  fit,  upon 
such  terms,  in  all  cases,  with  respect  to  the  lien  or  charge 
(if  any)  of  such  third  person,  and  to  costs,  as  the  Court  or 
Judge  shall  think  just  and  reasonable. 

Bule  8.  Payment  made  by  or  execution  levied  upon  the  Bole  8. 
garnishee  under  any  such  proceeding  as  aforesaid  shall  be  ^^^S  ^^ 
a  valid  discharge  to  him  as  against  the  judgment  debtor, 
to  the  amount  paid  or  levied,  although  such  proceeding 
may  be  set  aside,  or  the  judgment  reversed. 

Bule  9.  There  shall  be  kept  by  the  proper  officer  a  BiUa  9. 
debt  attachment  book,  and  in  such  book  entries  shall  be  Attachment 

,  ,         book. 

made  of  the  attachment  and  proceedings  thereon,  with 
names,  dates,  and  statements  of  the  amount  recovered,  and 
otherwise ;  and  copies  of  any  entries  made  therein  may 
be  taken  by  any  person  upon  application  to  the  proper 
officer. 

Bule  10.  The  costs  of  any  application  for  an  attachment  bhIa  10. 
of  debts  and  of  any  proceedings  arising  from  or  incidental  Costs  of  and 
to  such  application,  shall  be  in  the  discretion  of  the  Court  LppH^lioi^for 

or  a  Judge.  attachment. 

OBDEB  XLVI.  OrdwXLVi. 

CHARGIKG  OF  STOCK  OB  SHARES  AND  DISTBINGAS. 

Bule  1.  An  order  charging  stock  or  shares  may  be  Bvle  1. 
made  by  any  divisional  Court  or  by  any  Judge,  and  the  Charging 
proceedings  for  obtaining  such  order  shall  be  such  as  are 
directed,  and  the  effect  shall  be  such  as  is  provided  by 
1  &  2  Vict.  c.  110,  ss.  14  and  15,  and  by  3  &  4  Vict 
c.  82,  s.  1. 

The  1  &  2  Vict.  c.  110  provides  as  follows : — 

[XrV.  That  if  any  person,  against  whom  any  judgment  stock  and 
shall  have  been  entered  up  in  any  of  Her  Majesty's  uc^fwid^Md" 
Superior  Courts  at  Westminster,  shall  have  any  govern-  public  compa- 
ment  stock,  funds,  or  annuities,  or  any  stock  or  shares  of  tothe^debtM*^ 
or  in  any  public  company  in  England  (whether  incorpo-  and  standing 
rated  or  not),  standing  in  his  name  in  his  own  right,  or  in  j^me  to^ 
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Older  ZL7I.,   the  name  of  any  person  in  trnst  for  him,  it  shall  be   iA'wft 

for  a  Judge  of  one  of  the  Superior  Courts,  on  the    app) 

oidefo^f  a^        cation  of  any  judgment  creditor,  to  order  that  such  stocl 

Judge.  funds,  annuities,  or  shares,  or  such  of  them  or  such    par 

thereof  respectiyely   as  he   shall   think  fit,  shall    stan^ 

charged  with   the  payment  of  the  amount   for    -whicl 

judgment  shall  have  been   so   recovered,  and    interes 

thereon  and  such  order  shall  entitle  the  judgment  crer^itoj 

to  all  such  remedies  as  he  would  have  been  entitled  to  il 

such  charge  had  been  made  in  his  favour  by  the  judgment 

debtor:  Provided  that  no  proceedings  shall  be  taken  tc 

have  the  benefit  of  such  charge  until  after  the  expiration 

of  six  calendar  months  from  the  date  of  such  order. 

Order  of  Judge        [XV.  And  in  Order  to  prevent  ^y  person,  against  whom 

thefiretin-***    judgment  shall  have  been  obtained   from   transferring, 

Btanoeexparte^  receiving,  or  disposing  of  any  stock,  Ainds,  annuities,  or 

to  the^bank^or   sharcs  hereby  authorized  to  be  charged  for  the  benefit  of 

company  to       the  judgment  creditor  under  an  order  of  a  Judge,  be  it 

dSSwf4«.*      further  enacted,  that  every  order  of   a  Judge  charging 

any  government  stock,  funds,  or  annuities,  or  any  stock  or 
shares  in  any  public  company,  under  this  Act,  shall  be 
made  in  the  first  instance  ex  partem  and  without  any  notice 
to  the  judgment  debtor,  and  shall  be  an  order  to  show 
cause  only ;  and  such  order,  if  any  government  stock, 
funds,  or  annuities  standing  in  the  name  of  the  judg* 
ment  debtor  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him,  is  to  be  affected  by  such  order, 
shall  restrain  the  governor   and  company  of  the  Bank 
of  England  from  permitting  a  transfer  of  such  stock 
in  the  meantime  and  until  such  order  shall  be  made 
absolute  or  discharged,  and,  if  any  stock  or  shares  of  or  in 
any  public  company,  standing  in  the  name  of  the  judg* 
ment  debtor  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him,  is  or  are  to  be  affected  by  any 
such  order,  shall  in  like  manner  restrain  such  public  com- 
pany from  permitting  a  transfer  thereof;  and  that  if,  after 
notice  of  such  order  to  the  person  or  persons  to  be  re- 
strained thereby,  or  in  case  of  corporations  to  any  authorized 
agent  of  such  corporation,  and    before  the  same  order 
shall  be  discharged  or  made  absolute,  such  corporation  or 


pawl]  charging  orders.  287 


or  penons  shall  permit  any  snch  transfer  to  be    Order  ZLVI., 

then  and  in  such  case  the  corporation  or  person  or   ?5l!?Jb 

ptiBQBft  90  permittiDg  sach  transfer  shall  be  liable  to  the  or^dew!"^ 
jK^menl  creditor  for  the  yalne  or  amount  of  the  property 
.«  charged  and  ro  transferred,  or  such  part  thereof  as  may 
be  sofficieot  to  satisfy  his  judgment,  and  that  no  disposi- 
Ml  of  the  judgment  debtor  in  the  meantime  shall  be 
nlid  or  effectual  as  against  the  judgment  creditor ;  and 
ktikett  tl>^  uuleas  the  judgment  debtor  shall,  within  a 
imt  to  be  mentioned  in  such  order,  show  to  a  Judge  of 
«e  of  the  said  Superior  Courts  sufficient  cause  to  the 
eoBtnry,  the  said  order  shall,  after  proof  of  notice  thereof 
tD  ihe  judgment  debtor,  his  attorney  or  agent,  be  made 
afeoiiite :  PloTided  that  any  such  Judge  shall,  upon  the 
aiflicatioik  of  the  judgment  debtor  or  any  person  in*- 
teemed,  hare  fall  power  to  discharge  or  vary  such  order, 
a&d  to  award  sach  costs  upon  such  application  as  he  may 
tfabkfit. 

AjmI  the  3  &  4  Vict.  c.  82  provides  as  follows : — 

[L  Whereas  by  an  Act  passed  in  the  second  year  of  the  3  &  4  Vict.  o. 
i«gn  of  Her  Majesty,  intituled  "  An  Act  for  abolishing  ^^^' 
ArmloQ  Mesne  Process  in  Civil  Actions,  except  in  certain 
Gen,  for  extending  the  Remedies  of  Creditors  against  the 
Phiperty  of  Debtors,  and  for  amending  the  Laws  for  the 
Belief  of  InsoWent  Debtors  in  England,"  it  was  amongst 
cAer  things  enacted,  that  if  any  person  against  whom 
IDT  judgment  should  have  been  entered  up  in  any  of  Her 
Majesty's  Superior  Courts  at  Westminster  should  have 
ay  goTemment  stock,  funds,  or  annuities,  or  any  stock 
or  ^res  of  or  in  any  public  company  in  England 
(▼hetker  incorporated  or  not),  standing  in  his  name  in 
hig  own  right,  or  in  the  name  of  any  person  in  trust  for 
Um,  it  should  be  lawful  for  a  Judge  of  one  of  the  Superior 
Coorts,  on  the  application  of  any  judgment  creditor,  to 
order  that  snch  stock,  funds,  annuities,  or  shares,  or  such 
of  them,  or  snch  part 'thereof  respectively,  as  he  should 
tlunk  fit,  should  stand  charged  with  the  payment  of  the 
imooat  for  which  judgment  should  have  been  so  reco- 
Tered  and  interest  thereon,  and  such  order  should  entitle 
the  judgment  creditor  to  all  such  remedies  as  he  would 
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Order  ZLYI.,  have  been  entitled  to  if  snch  charge  had  been  made  in 
'  —  his  favour  by  the  judgment  debtor,  provided  that  no  pro- 


orden!^^         ceodings  should  be  taken  to  have  the  benefit  of  such 

charge  until  after  the  expiration  of  six  calendar  months 

from  the  date  of  such  order :  And  whereas  doubts  have 

been  entertained  whether  the  said  provisions  extend  to  the 

cases  hereinafter  mentioned  :  Now  therefore  be  it  declared 

and  enacted   by  the   Queen's   most   Excellent  Majesty, 

by  and  with  the  advice  and  consent  of  the  lords  spiritual 

and  temporal,  and  commons,  in  this  present  Parliament 

Provisions  of     assembled,  and  by  the  authority  of  the  same,  that  the 

recited  Act  as    aforesaid  provisious  of  the  said  Act  shall  be  deemed  and 

ju/gmM^t  ^  "^   taken  to  extend  to  the  interest  of  any  judgment  debtor, 

debtors  defined  whether  in  possossiou,  remainder,  or  reversion,  and  whether 

an  exten         vested  or  Contingent,  as  well  in  any  such  stocks,  funds, 

annuities,  or  shares  as  aforesaid,  as  also  in  the  dividends, 
interest,  or  annual  produce  of  any  such  stock,  funds, 
annuities,  or  shares;  and  whenever  any  such  judgment 
debtor  shall  have  any  estate,  right,  title,  or  interest, 
vested  or  contingent,  in  possession,  remainder,  or  rever* 
sion,  in,  to,  or  out  of  any  such  stocks,  funds,  annuities, 
or  shares  as  aforesaid,  which  now  are  or  shall  hereafter 
be  standing  in  the  name  of  the  Accountant-General  of 
the  Court  of  Chancery  or  the  Accountant-Oeneral  of  the 
Court  of  Exchequer,  or  id,  to,  or  out  of  the  dividends,  in- 
terest, or  annual  produce  thereof,  it  shall  be  lawful  for 
such  Judge  to  make  any  order  as  to  such  stock,  funds, 
annuities,  or  shares,  or  the  interest,  dividends,  or  annual 
produce  thereof,  in  the  same  way  as  if  the  same  had  been 
standing  in  the  name  of  a  trustee  of  such  judgment  debtor : 
Provided  always,  that  no  order  of  any  Judge  as  to  any 
stock,  funds,  annuities,  or  shares  standing  in  the  name  of 
the  Accountant-General  of  the  Court  of  Chancery  or  the 
Accountant-General  of  the  Court  of  Exchequer,  or  as  to 
the  interest^  dividends,  or  annual  produce  thereof,  shall 
prevent  theGrovemor  and  Company  of  the  Bank  of  England, 
or  any  public  company,  from  permitting  any  transfer  of 
such  stocks,  funds,  annuities,  or  shares,  or  payment  of  the 
interest,  dividends,  or  annual  produce  thereof,  in  such 
manner  as  the  Court  of  Chancery  or  the  Court  of  Exche- 
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qmer  re^pecdrely  may  direct,  or  ahall  have  any  greater   Order  ZLTI.« 

efeet  than  if  sadi  debtor  had  charged  Bnch  Btock,  funds,  '. 

mnitiea^  or  shares,  or  the  interest,  dividends,  or  annual 
prodnoe  thereof,  in  fayoor  of  the  judgment  creditor,  with 
die  amount  of  the  sum  to  be  mentioned  in  any  such 
Oder]. 

Wbere  a  party  to  a  suit  has  been  ordered  to  pay  costs 
taxed,  an  order  charging  stock  or  shares  belonging  to 
maybe  made  previously  to  taxation:  Bums  ▼.  Irving^ 
t  Ch.  D.  291 ;  34  li.  T.  (N.  8.)  762. 
it  la  not  neoeasary  as  a  preliminary  to  obtaining  a  stop  Not  necesMry 
oa  a  fund  standing  in  Court  to  the  credit  of  the  Chan-  ^^^^^ 
by  a  person  who  has  a  judgment  in  an  action  in  certain    ^ 


m  taother  division  of  the  High  Court  that  he  should  obtain  <:*s68. 
A  cbazgiug  order  in  that  division :  Hopetoell  v.  Barnes^  1 
Ck  D.  630. 
fte  also  Be  Ontiaw's  Tnut,  L.  B.  20  Eq.  677. 

Role  2.  Any  person  claiming  to  be  interested  in  any  Bole  S. 
ttck  transferable  at  the  Bank  of  England  standiug  in  the  ^>istnnga8, 
ame  <^  any  other  person  may  sue  out  a  writ  of  dts- 
triikgaM  pursuant  to  the  statute  5  Yict.  c.  8,  as  hereto- 
fixe.     Such  writ  to  be  issued  out  of  any  office  of  the 
Ei^  Court  in  London,  where  writs  of  summons   are 


da  reference  in  this  rule  to  5  Yict.  c  8  must  be  a  mis- 
ysikt  far  5  Yict.  c.  5. 

Ibe  5  Yict.  c  5*  provides  as  follows : — 

jTY*  And  be  it  enacted,  that  on  and  after  the  fifteenth  Coart  of  Chan- 
day  of  October,  one  thousand  eight  hundred  and  forty-one  ^  ™^J^ 
it  ibaU  be  lawful  for  the  said  Court  of  Chancery,  upon  the  Bank  of 
the  application   of  any  party  interested   by  motion   or  frSm'^iifit- 
pftition  in  a  summary  way,  without  bill  filed,  to  restrain  ii°g  transfer 
the  Goremor  and  Company  of  the  Bank  of  England,  or  ^  '     ' 
amy  olh^  public  company,  whether  incorporated  or  not, 
£rom  pennitting  the  transfer  of  any  stock  in  the  public 
iudBv  or  any  stock  or  shares  in  any  public  company, 
whidi  may  be  standing  in  the  name  or  names  of  any 
or  persons,  or  body  politic  or  corporate,  in  the 

•  For  caacs  od  tliis  Act,  see  M organ'i  AcU  and  Onkn. 

U 
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Older  ZL7I.,    books  of  the  Governor  and  Company  of  the  Bank   of 

^  England,  or  in  the  books  of  any  such  public  company. 

Distringas.  qf  from  paying  any  dividend  or  dividends  due  or  to 
become  due  thereon ;  and  every  order  of  the  said  Court 
of  Chancery  upon  such  motion  or  petition  as  aforesaid 
shall  specify  the  amount  of  the  stock  or  the  particular 
shares  to  be  affected  thereby,  and  the  name  or  names  of 
the  person  or  persons,  body  politic  or  corporate,  in  which 
the  same  shall  be  standing :  Provided  always,  that  the 
said  Court  of  Chancery  shall  have  full  power,  upon  the 
application  of  any  party  interested,  to  discharge  or  vary 
such  order,  and  to  award  such  costs,  upon  such  application, 
as  to  the  said  Court  shall  seem  fit. 
Writofdii-  [Y.  And  be  it  enacted,  that  in  the  place  and  stead  of 

tringas  to  be      ^^q  ^|.  ^f  distringas,  as  the  same  has  been  heretofore 

issued  from  -i/^  i»T^i 

the  Court  of      issued  from   the  said   Court  of  Exchequer,    a  writ  of 

acccrdln^  to      distringas   in  the  form  set  out  in  the  first  schedule  to 

the  form  in  the  this  Act  *  shall  ou  and  after  the  said  fifteenth  day  of 

tothi^  aI!^^     October  one  thousand  eight  hundred  and  forty-^me,  be 

issuable  from  the  Court  of  Chancery,  and  shall  be  sealed 

at  the  subpoena  office ;  and  that  the  force  and  effect  of 

such  writ,  and  the  practice  under  or  relating  to  the  same, 

shall  be  such  as  is  now  in  force  in  the  said  Court  of 

Exchequer:   Provided  nevertheless,  that  such  writ,  and 

the  practice  under  or  relating  to  the  same,  and  the  fees 

and  allowances  in  respect  thereof,  shall  be  subject  to  such 

orders  and  regulations  as  may,  under  the  provisions  of  this 

Act  or  of  any  other  Act  now  in  force,  or  under  the  general 


*  Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith. 

To  the  Sheriffs  of  London  greeting. 

We  command  you  that  you  omit  not  by  reason  of  any  liberty,  but  that  you 
enter  the  same  and  distrain  the  Governor  and  Company  of  the  Bank  of 
England  by  all  their  lands  and  chattels  in  your  bailiwick,  so  that  they  or 
*  any  of  them  do  not  intermeddle  therewith  until  we  otherwise  command  you, 
and  that  you  answer  us  the  issues  of  the  said  lands,  so  that  they  do  appear 
before  us  in  our  High  Court  of  Chancery  on  the  day  of  to 

answer  a  certain  bill  of  complaint  lately  exhibited  against  them  and  other 
defendants  before  us  in  our  said  Court  of  Chancery  by  complaint,  and 

further  to  do  and  receive  what  our  said  Court  shall  then  and  there  order  in 
the  premises.     And  that  you  then  leave  there  this  writ. 

Witness  Oux:^lf  at  Westminster,  the        day  of  in  the  year 

of  our  reign.  _  Devon. 
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authority  of  the  Court  of  Chancery,  be  made  with  refer-    Order  XLYI. 
ence  to  the  proceedings  and  practice  of  the  said  Court  of 
Chancery.] 

OBDEE  XLVII.  Order  XLVn. 

WRIT  OP  SEQUESTRATION. 

Where  any  person  is  by  any  judgment  directed  to  pay  Sequeitration. 
money  into  Court  or  to  do  any  other  act  in  a  limited  time, 
and  after  due  service  of  such  judgment  refuses  or  neglects 
to  obey  the  same  according  to  the  exigency  thereof,  the 
person  prosecuting  such  judgment  shall  at  the  expiration 
of  the  time  limited  for  the  performance  thereof,  be  entitled, 
without  obtaining  any  order  for  that  purpose,  to  issue  a 
writ  of  sequestration  against  the  estate  and  effects  of 
such  disobedient  person.  Such  writ  of  sequestration  shall 
have  the  same  effect  as  a  writ  of  sequestration  in 
Chancery  has  heretofore  had,  and  the  proceeds  of  such 
sequestration  may  be  dealt  with  in  the  same  manner  as 
the  proceeds  of  writs  of  sequestration  have  heretofore 
been  dealt  with  by  the  Court  of  Chancery. 

Any  person  claiming  to  be  entitled  to  an  estate  or  other  Pro  intereue 
property  sequestered,  whether  by  mortgage  or  judgment,  •"®- 
lease  or  otherwise,  or  who  had  a  title  paramount  to  the 
sequestratioD,  might,  under  the  old  practice  of  the  Court  of 
Chancery,*  have  obtained,  upon  motion  or  petition  supported 
by  a  satisfactory  affidavit  showing  the  facts  under  which  the 
claim  arose,  an  inquity  (called  an  examination  pro  interease 
8Uo)  whether  the  applicant  had  any  and  what  interest  in  the 
property  sequestered ;  and  such  an  order  might  have  been 
obtained  by  a  party  interested,  as  well  where  the  property 
consisted  of  goods  and  chattels  or  personalty,  as  where  it 
was  real  estate :  see  James  v.  Dore,  2  Dick.  788,  where  one 
ordered  to  be  examined  pro  inieresse  suo  was  permitted  to 
prosecute  and  make  out  her  right  in  formd  pauperis  ;  and  in 
Ex  parte  Fry  (1  Dr.  &  S.  318).  And  in  Bird  v.  LitOehales, 
8  Swanst.  299  n.,  the  Court,  upon  being  informed  that  the 
defendant  had  assigned  his  interest  to  A,  B,,  directed  that 
A.  B.  should  be  examined  pro  interesse  mo:  see  also 
FrancUyn  v.  Golhoun^  3  Swanst  276. 

*  See  DanieU's  Practice,  under  the  head  of  **  Pro  interesse  stto" 
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Order  ZlVin. 


ORDEB  XLVIII. 

WRIT  OF  POSSESSION. 


SniA  1.  Bale  1.  A  jadgment  that  a  party  do  recover  poeseasion 

aion^^i^^*^  of  any  land  may  be  enforced  by  writ  of  possessiozi  in 
manner  heretofore  used  in  actions  of  ejectment  in  the 
Superior  Courts  of  Common  Law. 

Bule  2.  Where  by  any  judgment  any  person  thereio 
named  is  directed  to  deliver  up  possession  of  any  lands  to 
some  other  person,  the  person  prosecuting  such  judgment 
shall,  without  any  order  for  that  purpose,  be  entitled  to 
sue  out  a  writ  of  possession  on  filing  an  affidavit  showing 
due  service  of  such  judgment  and  that  the  same  has  not 
been  obeyed. 


■ion— eject- 
ment. 


BnlaS. 
Upon  judg- 
ment. 


OrdtrXUX. 


Writ  of 
delirerj. 


OBDEB  XLIX. 

WRIT  OF  DELIVERY. 

A  writ  for  delivery  of  any  property  other  than  land  or 
money  may  be  issued  and  enforced  in  the  manner  hereto- 
fore in  use  in  actions  of  detinue  in  the  Superior  Courts  of 
Common  Law. 


Older  L. 


Bolel. 

Action  not  to 
abate  hj 
chan^  of 
parties  by 
death,  Ibc. 

Order  of 
ooune* 


Death  of  sole 
petitioner. 


OBDEB  L. 

CHANGE  OF  PABTIES  BT  DEATH,  &C. 

Bule  1.  An  action  shall  not  become  abated  by  reason 
of  the  marriage,  death,  or  bankruptcy  of  any  of  the 
parties,  if  the  cause  of  action  survive  or  continue,  and 
shall  not  become  defective  by  the  assignment,  creation, 
or  devolution  of  any  estate  or  title  pendente  lite. 

A  female  plaintiff  applied  by  her  next  friend  that  proceed- 
ings in  a  cause  instituted  before  November,  1875,  might  be 
carried  on  against  her  husband,  whom  she  had  married  sinoe 
the  order  made,  on  further  consideration.  It  was  held  that 
it  was  not  necessary  to  apply  to  the  Court,  but  that  the  order 
might  be  obtained  from  the  registi-ar :  Barcy  v.  WhiUaker^  24 
W.  R.  244,  33  L.  T.  (N.  S.)  778. 

Where  a  sole  petitioner  dies  after  an  order  made  on  a  peti- 
tion, directing  inquiries,  and  whilst  those  inquiries  are 
pending,  the  Court  may  order  the  petition  to  be  continued 
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and  carried  on  by  the  representatives  of  the  petitioner :  In  re  Ordv  L., 

AtJcina*  Estate,  1  Ch.  D.  82.  »^^' 

Bule  2.  In  case  of  the  ^larriage^  death,  or  bankraptcy,  Bnie  9. 

or  devolution  of  estate  by  operation  of  law,  of  any  party  ^"**^**^JS 

to  an  action,  the  Gonrt  or  a  Judge  may,  if  it  be  deemed  ment  by 

necessary  for  the  complete  settlement  of  all  the  questions  ^T*^^. 

involved  in  the  action,  order  that  the  husband,  personal  mptcy,  or  de- 

representative,  trustee,  or  other  successor  in  interest,  if  Jl^^t^^^y**^ 

any,  of  such  party  be  made  a  party  to  the  action,  or  be  operation  of 

served  with  notice  thereof  in  such  manner  and  form  as  ^*''- 
hereinafter  prescribed,  and  on  such  terms  as  the  Court  or 
Judge  shall  think  just,  and  shall  make  such  order  for  the 
disposal  of  the  action  as  may  be  just. 

Benefit  of  the  suit  may  be  given  to  representatives  of  a  RepreMnU- 
deceased  tenant  for  life,  not  being  a  party  :  Stone  v.  Bennett,  *^^®*  ®^     . 

W.N.  1876.  p.  152.  ^:::z.'"* 

Bule  3.  In  case  of  an  assignment,  creation,  or  devolu-  Bvto  S. 
tion  of  any  estate  or  title  pendente  lite,  the  action  may  be  Proceedings 

,  npon  ftMiffn* 

continued  by  or  against  the  person  to  or  upon  whom  such  ment,  creation, 
estate  or  title  has  come  or  devolved.  orderointionof 

estate  or  title 

Rule  4.    Where    by    reason   of  marriage,    death,    or  pendente  lite. 
bankruptcy,  or  any  other  event  occurring  after  the  com-  *"^f  *" 
mencement    of    an    action,    and   causing  a  change    or  change^of*^ 
transmission  of  interest  or  liability,  or  by  reason  of  any  parties  by 
person  interested  coming  into  existence  after  the  com- 
mencement   of    the    action,    it    becomes    necessary    or 
desirable  that  any  person  not  already  a  party  to  the 
action  should  be  made  a  party  thereto,  or  that  any  person 
already  a  party  thereto  should  be  made  a  party  thereto 
in  another  capacity,  an  order  that  the  proceedings  in  the 
action  shall  be  carried  on  between  the  continuing  parties 
to  the  action,  and  such  new  party  or  parties,   may  be 
obtained  ex  parte  on  application  to  the  Court  or  a  Judge, 
upon  an  allegation  of  such  change,  or  transmission  of 
interest  or  liability,  or  of  such  person  interested  having 
come  into  existence. 

A  suit  in  which  a  decree  had  been  made,  and  which  had  Old  practice 
become    abated   before   the  Judicature    Acts,    was  revived  *PP^*«^ 
according  to  the  old  practice :  Crane  v.  Lofiua,  24  W.  B.  93. 

SenMcy  applications  for  an  order  to  carry  on  proceedings 
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0rd6r  Xby 
Bole  4. 


Order  of 
course. 


Bnle  6. 

Service  of 
order. 


Bole  6. 

Applications  to 
discharge  or 
vary  order 
within  twelve 
days  after 
service. 


Bnle  7. 
And  by 
persons  under 
disability. 


undorthe  Judicature  Act,  1875,  Order  L.  rule  4,  may  be  made 
to  a  Judge  at  chambers  :   ib. 

Where  under  the  new  rules  an  order  is  to  be  obtaincsd  ex 
parte  on  application  to  the  Court  or  a  Judge,  the  application 
need  not  be  made  in  Court,  but  an  order  of  course  may  bo 
obtained.  Therefore,  on  an  application  in  Court  for  an  order 
to  revive  under  Order  L.  rule  4,  the  applicant  was  directed 
to  the  order  of  course  office :  Boffey  v.  Miller ^  24  W.  B.  109  ; 
Middletan  v.  Pollock,  W.  N.  1876,  p.  250. 

Bale  5.  An  order  so  obtained  shall,  unless  the  Court  or 
Judge  shall   otherwise  direct,  be  served  upon  the  con- 
tinuing  party  or  parties  to  the  action,  or  their  solicitors, 
and  also  upon  each  such  new  party,  unless  the  person 
making  the  application  be  himself  the  only  new  party, 
and  the  order  shall  from  the  time  of  such  service,  subject 
nevertheless  to  the  next  two  following  rules,  be  bind  in  <^ 
on  the  persons  served  therewith,  and  every  person  served 
therewith  who  is  not  already  a  party  to  the  action  shall  be 
bound  to  enter  an  appearance  thereto  within  the  same 
time  and  in  the  same  manner  as  if  he  had  been  served 
with  a  writ  of  summons. 

See  Orders  IX.,  X.  and  XL  as  to  service ;  Order  XII.  aa 
to  appearance. 

Rule  6.  Where  any  person  who  is  under  no  disability 
or  under  no  disability  other  than  coverture,  or  being 
under  any  disability  other  than  coverture,  but  having  a 
guardian  ad  litem  in  the  actipn,  shall  be  served  with  such 
order,  such  person  may  apply  to  the  Court  or  aVudge  to 
discharge  or  vary  such  order  at  any  time  within  twelve 
days  from  the  service  thereof. 

Kule  7.  Where  any  person  being  under  any  disability 
other  than  coverture,  and  not  having  had  a  guardian  ad 
litem  appointed  in  the  action,  is  served  with  any  such 
order,  such  person  may  apply  to  the  Court  or  a  Judge  to 
discharge  or  vary  such  order  at  any  time  within  twelve 
days  from  the  appointment  of  a  guardian  or  guardians  ad 
litem  for  such  party,  and  until  such  period  of  twelve  days 
shall  have  expired  such  order  shall  have  no  force  or  effect 
as  against  such  last-mentioned  person. 
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ORDEE  LL  OrdarU. 

TRANSFERS  AND  CX)N80LIDATI0N. 

Bole  1.  Any  action  or  actions  may  be  transferred  from  Bnla  1. 
•*€  division  to  another  of  the  High  Court  or  from  one  Actionamaybe 
Jttdse  to  another  of  the  Chancery  Division  by  an  order  of  from  one  diri- 
:b«f  Laid  Chancellor  :  Provided  that  no  transfer  shall  be  "j*H,^ij*^*urt 
made  from  or  to  any  division  without  the  consent  of  the  or  from  one"' ' 
PfbsideDt  of  the  Division.  J^^««  ^  ^ 

another  of 

See  Cammoi  ▼.  Morgan,  1  Ch.  D.  1 ;  £e  HuOey,  1  Ch.  D.  11 ;  Chancery 
Bi  Royrf**  Tnui$,  1  Ch.  D.  12.  ^^"'^'^ 


10, 1875,  Lord  Justioe  James  aDnounced  that  i^otico 
*be  Lord  Chancellor  would  direct  the  transfer  of  any  action  10  November, 
1.B  a  written  application  to  his  secretary  accompanied    by  ^^^^* 
the  written  consent  of  all  parties.     Where  all  parties  do  not 
emuent,  the  application  must  be  made  to  the  Court,  1  Ch. 

Bole  2.  Any  action  may,  at  any  stage,  be  transferred  sole  3. 
fmm  one  division  to  another  by  an  order  made  by  the  From  one 
Court  or  any  Judge  of  the  division  to  which  the  action  is  another  at  any 
kfcigned :  Provided  that  no  such  transfer  shall  be  made  stage. 
vithoat  the  consent  of  the  President  of  the  Division  to 
%Udi  tbe  action  is  proposed  to  be  transferred. 

See  SOlwum  ▼.  Mayhew,  1  Ex.  D.  132,  noted  on  section  31, 
Act  1873,  (p.  70> 

Iliree  actions  arising  out  of  the  same  series  of  transactions  Actions 
were  pending  in  different  branches  of  the  Court,  and   the  consoUdated. 
fecond  had  been  ordered  to  be  transferred  to  the  division  in 
viiick  tbe  third  was  pending.   The  first  action  raised  an  issue 
lii^tinct  from  the  issues  in  the  other  two. 

On  an  application  that  the  three  actions  might  be  con- 
•Jidated,  they  were  ordered  to  come  on  for  trial  together, 
the  eridenoe  in  each  to  be  used  in  all,  and  all  farther  proceed- 
mga  in  the  second  action  were  stayed,  except  such  as  were 
tte«naaty  to  bring  it  on  with  the  other  two :  Smith  v. 
WIdekeord,  24  W.  B.  900.  See  also  Humphreys  v.  Eduxtrda, 
io  L.  J.  Ch.  112,  W.  N.  1875,  p.  208,  noted  p.  78  {atUe). 

Role  2a.  When  an  order  has  been  made  by  any  Judge  Rule  8a. 
of  the  Chancery  Division  for  the  winding-up  of  any  com-  ^^jj  p.^.. 
pany  under  the  Companies  Acts,  1862  and  1867,  or  for  sion  to  have 
the 'administration  of  the  assets  of  any  testator  or  intes-  ^^J^,^"^^"" 

certain  cases. 
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Order  LL, 
Biile2. 


Bule  8. 
Transfer  to 
the  Chancery 
or  Probate 
Division. 

Bnla  4. 

Consolidation 
of  actions. 


Consolidation 
rule  at 
common  law. 


In  ejectment. 


tate,  the  Judge  in  whose  Conrt  such  winding-up  or  admi- 
nistration shall  be  pending  shall  have  power,  without  any 
further  consent,  to  order  the  transfer  to  such  Judge  of  any 
action  pending  in  any  other  division  brought  or  continued 
by  or  against  such  company,  or  by  or  against  the  executors 
or  administrators  of  the  testator  or  intestate  whose  assets 
are  being  so  administered,  as  the  case  may  be.  [Bides  of 
June,  1876,  No.  18.] 

Eule  3.  Any  action  transferred  to  the  Chancery  Divi- 
sion or  the  Probate  Division,  shall,  by  the  order  directing 
the  transfer,  be  directed  to  be  assigned  to  one  of  the 
Judges  of  such  division  to  be  named  in  the  order. 

Bule  4.  Actions  in  any  division  or  divisions  may  be 
consolidated  by  order  of  the  Court  or  a  Judge  in  the 
manner  heretofore  in  use  in  the  Superior  Courts  of  Com- 
mon Law, 

Smith  V.  Whichcord,  24  W.  B.  900,  noted  on  Order  LI. 
rule  2. 

When  several  actions  were  brought  at  common  law  by  the 
same  plaintiff  against  several  defendants,  and  the  questions  in 
dispute  and  the  evidence  to  be  adduced  were  the  same  in  all, 
the  plaintiff  would,  though  there  was  no  joint  liability,  be  put 
to  his  election  in  which  one  he  would  proceed,  and  proceed- 
ings in  the  rest  would  be  stayed  on  the  defendants  in  the 
other  actions  submitting  to  be  bound  by  the  verdict  in  the 
one  tried.  This  practice,  which  seems  originally  to  have 
been  introduced  by  Lord  Mansfield  (C.J.),  in  actions  against 
underwriters  in  insurance  cases,  was  not  adopted  on  the 
ground  that  the  actions  were  vexatious,  but  to  save  useless 
expenditure,  and  as  the  Courts  considered  that  the  plaintiff 
was  protected  from  all  injury  by  the  undertaking  of  the 
defendants,  the  order  would  be  made,  although  he  refused 
his  consent. 

This  stay  of  proceedings,  or  consolidation  of  actions  as 
it  was  called,  was  not  confined  to  insurance  cases,  though  it 
was  more  common  in  them  than  in  any  others,  nor  to 
actions  upon  the  same  instrument. 

Where  necessary,  the  actions  would  be  divided  into  classes, 
and  all  but  one  in  each  class  stayed. 

In  ejectment,  where  the  title  was  the  same,  several  actions 
would  be  consolidated. 

But  unless  the  questions  in  the  several  actions  and  the 
evidence  were  the  same,  no  such  order  would  be  made. 
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Kor  would  the  Court  stay  proceedings  where  the  plaintiffii      Ordsr  IL, 

in  the  seyeral  actions  were  different  but  the  defendants  were  ^^•^ — 

the  same.  CoMoljdation 

The  application  was  made  to  a  Judge  in  chambers  npon  °  *^  *^°'* 
a  summons  entitled  in  all  the  actions  and  served  on  the  gmnmon^^ 
attorney  in  each,  and  might  have  been  made  as  soon  as 
the  defendants  had  appeared,  and  before  declaration. 

By  the  order,  the  defendants  nndertook  to  be  bound  by  Fonn  of  order, 
the  verdict  found  in  the  action  tried  if  the  same  should  be 
to  the  satisfaction  of  the  Judge  who  tries  it,  and  such  other 
terms  were  imposed  on  them  as  the  particular  case  required, 
but  no  order  would  be  made  that  the  plaintiff  be  bound  by 
the  verdict,  and,  notwithstanding  the  order,  he  might,  after  a 
verdict  against  him  in  one  action,  proceed  with  any  of  the 
others,  although  the  costs  in  the  first  were  unpaid ;  though  it 
is  said  that  if  he  do  so  without  leave  of  the  Court  he  loses 
the  benefit  of  any  terms  imposed  on  the  defendant  by  the 
consolidation  rule. 

Where  after  a  consolidation  rule  the  plaintiff  discontinued  Plaintiff 
the  action  that  was  stayed,  and  brouirht  another  against  the  ^°>«°fms 

-    _      _      ,  .  ^Z      \>t        ,    .1        rt        .  ^  .1  fresh  action. 

same  defendant  in  another  Court,  that  Court  stayed  the  pro- 
ceedings until  after  the  trial  of  the  cause  ordered  by  the 
consolidation  rule  to  be  tried. 

The  defendants,  on  the  other  hand,  were  bound  by  the  order,  How  far 
unless  the  rule  was  opened  by  the  Court,  which  it  would  not  defendanu 
be  in  any  case  where  a  new  trial  would  not  be  granted.    ^^^  ' 
They  were,  however,  bound  only  by  a  verdict  which  stands, 
and  were  not  precluded  from  bringing  error. 

It  would  seem  that  when  actions  were  consolidated,  all  Coits. 
the  defmdants  were  liable  to  the  plaintiff  for  the  costs  of 
the  action  that  is  tried;  that  they  stand  to  one  another  in 
the  relation  of  joint  defendants,  so  as  to  be  liable  to  contribu- 
tion for  costs,  and  that  at  least,  where  the  same  solicitor 
was  originally  retained  by  all,  they  were  liable  jointly 
to  him.    See  Mr.  Justice  Lush's  Practice,  3rd  ed.,  pp.  964  and 

965. 

In  FoxweU  v.  WebiUr^  and  FoxweU  v.  other  defendanU,  the  Consolidation 
plaintiff  instituted  134  suits  in  Equity  against  134  different  ^^  Chancery, 
persons  or  firms,  who  he  alleged  were  separately  infringing 
his  patent  for  sewing  machines. 

Four  motions  were  made  by  four  groups  of  defendants, 
amounting  in  the  whole  to  77,  substantially  to  the  same  effect, 
that  the  suits  should  be  consolidated  in  this  sense,  viz.,  that 
one  suit,  to  be  selected  by  the  plaintiff,  should  be  prosecuted, 
and  the  proceedings  in  the  others  stayed  until  the  validity  of 
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Order  U., 
Siile4. 


Consolidation 
of  actions. 


the  patent  should  be  established  in  it ;  all  the  defendants  ap- 
pearing were  willing  to  be  bound  by  the  decision  in  the  model 
suit  as  to  the  validity  of  the  patent ;  but  each  reserved  to  him- 
self his  defence  on  the  ground  of  infringement  V.-C.  Kindersley 
dismissed  the  motions,  without  prejudice  to  any  application 
after  answer,  with  a  view  to  regulate  the  course  of  the  pix)- 
ceedings  in  the  suits :  2  Dr.  &  Sm.  250. 

On  appeal,  the  plaintiff  consented  to  a  suggestion  made  by 
Lord  Westbury,  which* was  substantially  to  the  effect  that  the 
defendants  should,  by  affidavit,  state  their  objections  to  the 
validity  of  the  patent,  make  full  discovery  as  to  use,  profits, 
&c.,  and  undertake  to  pay  a  royalty  if  tiie  plaintiff  should 
succeed  in  establishing  the  validity  of  the  patent,  which 
practically  would  have  given  to  the  plaintiff  all  he  could  have 
obtained  in  prosecuting  the  several  suits;  and  upon  those 
terms  the  motions  were  ordered  to  stand  over  for  a  limited 
time,  no  proceedings  to  be  taken  in  the  meantime ;  but  in 
making  such  order  his  Lordship  remarked  that  in  so  restraining 
the  plaintiff  he  was  greatly  stretching  the  power  of  the 
Court :  4  D.  G.,  J.  &  S.  77. 


Order  in. 


Bule  1. 

Interlocutory 
onlers  for  pre- 
servation or  in- 
terim custody 
of  subject- 
matter  in 
litigation. 


Biile2. 

Sale  of  chattels 
of  perishable 
nature. 


ORDER  LII. 

INTEBLOCUTORY  ORDERS  AS  TO  MANDAMUS  INJUNCTIONS 
OR  INTERIM  PRESERVATION  OP  PROPERTY,  &C. 

Rule  1.  When  by  any  contract  a  prima  facie  caae  of 
liability  is  established,  and  there  is  alleged  as  matter 
of  defence  a  right  to  be  relieved  wholly  or  partially 
from  such  liability,  the  Court  or  a  Judge  may  make  an 
order  for  the  preservation  or  interim  custody  of  the 
subject-matter  of  the  litigation,  or  may  order  that  the 
amount  in  dispute  be  brought  into  Court  or  otherwise 
secured. 

Section  26,  sub.-sect.  8  of  Act,  1873,  relates  to  injunctions 
and  receivers.    See  the  cases  noted  on  that  section. 

Rule  2.  It  shall  be  lawful  for  the  Court  or  a  Judge,  on 
the  application  of  any  party  to  any  action,  to  make  any 
order  for  the  sale,  by  any  person  or  persons  named  in  such 
order,  and  in  such  manner,  and  on  such  terms  as  to  the 
Court  or  Judge  may  seem  desirable,  of  any  goods,  wares, 
or  merchandise  which  may  be  of  a  perishable  nature  or 
likely  to  injure  from  keeping,  or  which  for  any  other  just 
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and  sufficient  reason  it  may  be  desirable  to  have  sold  at    [Order  m; 


once.      [See  Order  LIV.  r.  2.] 

Bale  3.  It  shall  be  lawful  for  the  Court  or  a  Judge,  Bole  8. 
upon  the  application  of  any  party  to  an  action,  and  upon  i^e*®****®"'  P"?" 

r  rr-  j   r       j  j        *        i        servation,  and 

such  terms  as  may  seem  just,  to  make  any  order  for  the  inspection  of 
detention,  preservation,  or  inspection  of  any  property,  ^m^i^7'and 
being  the  subject  of  such  action,  and  for  all  or  any  of  the  ezperimenu. 
purposes  aforesaid  to  authorize  any  person  or  persons  to 
enter  upon  or  into  any  land  or  building  in  the  possession 
of  any  party  to  such  action,  and  for  all  or  any  of  the  pur- 
poses aforesaid  to  authorize  any  samples  to  be  taken,  or 
any  observation  to  be  made  or  experiment  to  be  tried, 
which  may  seem  necessary  or  expedient  for  the  purpose 
of  obtaining  full  information  or  evidence. 

See  Leech  v.  Schweder  [L.  R.  9  Ch.  463],  where  the  Court  of 
Appeal  ordered  a  screen  to  be  erected  to  test  the  effect  of  a 
proposed  building. 

See  Nicholas  v.  Dracctchis,  1  F.  D.  72,  and  the  cases  noted  on 
section  25,  sub-section  8  of  Act,  1873. 

Where  proceedings  had  been  taken  in  the  Chancery  Division  Ex  parte  ap- 
to  set  aside  a  devise  to  the  defendant,  on  the  ground  that  the  plication. 
execution  of  the  will  had  been  procured  by  the  defendant's 
fraud,  and  such  proceedings  had  ended  in  favour  of  the 
V defendant,  the  plaintiff  commenced  an  action  for  revocation 
of  probate.  The  property  in  dispute  consisted  chiefly  of  cash 
and  bonds  payable  to  bearer,  which  had  been  deposited  in  a 
bank  pending  the  Chancery  action,  and  the  bankers  informed 
the  plaintiff  that  they  should  hand  it  over  to  the  defendant 
within  a  week  if  not  restrained  by  a  competent  authority. 
The  plaintiff  was  unable  to  effect  service  of  notice  of  applica- 
tion for  the  appointment  of  an  administrator  pendente  lite. 
And  on  the  ex  parte  application  of  the  plaintiff,  the  Court 
granted  an  injunction '  restraining  the  bank  from  parting 
with  the  property  pending  the  probate  suit:  Mduiah  v, 
Milton,  24  W.  K.  679. 

Rule  4.  An  application  for  an  order  under  section  25,  Bale  4. 
sub-section  8,  of  the  Act,  or  under  rules  2  or  3  of  this  Applications 
order,  may  be  made  to  the  Court  or  a  Judge  by  any  party,  ^d  *TCM?ve«?* 
If  the  application  be  by  the  plaintiff  for  an  order  under 
the  said  sub-section  8  it  may  be  made  either  ex  parte  or 
with  notice,  and  if  for  an  order  under  the  said  rules  2  or  3 
of  this  order,  it  may  be  made  after  notice  to  the  defendant 
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Bole  5. 

When  to  be 
made. 


Biile6. 

Order  for  re- 
stitution of 
specific  pro- 
perty (other 
than  land) 
upon  payment 
of  money  into 
Court. 


at  any  time  after  the  issue  of  the  writ  of  summons^  and  if 
it  be  by  any  other  party,  then  on  notice  to  the  plaintiff, 
and  at  any  time  after  appearance  by  the  party  making 
the  application. 

See  Bules  of  Supreme  Court  (Costs),  Order  V.  role  10,  as 
to  fumiHhing  copies  of  affidavits  in  case  of  ex  parte  applications 
for  injunction  or  ne  exeat  regno. 

See  Fease  v.  Fletcher,  1  Ch.  D.  273  ;  In  Be  H:$  Estate,  1  Ch. 
D.  276  ;  Sargant  v.  Bead,  1  Ch,  D.  600 ;  Taylor  v.  Eckerdey^ 
2  Ch.  D.  302 ;  and  Eyde  v.  Warden,  1  Ex.  D.  309,  noted  on 
section  26  sub-sect.  8,  Act  1873  (p.  65);  Young  v.  Brauey^ 
1  Ch.  D.  277,  as  to  injunction  ex  parte  where  defendant  out 
of  jurisdiction,  noted  on  Order  11.  rule  4  (p.  135). 

Interim  injunctions  have  been  granted  in  very  urgent  cases 
before  bill  filed,  upon  the  usual  undertaking  as  to  damages 
and  to  file  the  bill  and  affidavit  in  support,  as  in  Carr  v. 
Morice  [L.  R.  16  Eq.  126],  when  the  Court  and  all  the  offices 
were  closed;  in  Th/omdoe  v.  Shoines  [L.  B.  16  Eq.  126],  when 
the  act  to  be  restrained  was  expected  to  be  completed  within 
an  hour,  and  there  was  not  time  to  prepare  a  copy  of  the  bill 
for  filing;  and  in  CampanaY.  Wdh  [22  W.  B.  622],  when  the 
bill  had  not  been  filed,  nor  the  affidavit  in  support  sworn. 

Bale  5.  An  application  for  an  order  under  rule  I  may 
be  made  by  the  plaintifF  at  any  time  after  his  right 
thereto  appears  from  the  pleadings ;  or,  if  there  be  no 
pleadings,  is  made  to  appear  by  affidavit  or  otherwise  to 
the  satisfaction  of  a  Court  or  a  Judge. 

Kule  6.  Where  an  action  is  brought  to  recover,  or  a 
defendant  in  his  statement  of  defence  seeks  by  way  of 
counter-claim  to  recover  specific  property  other  than  land, 
and  the  party  from  whom  such  recovery  is  sought  does 
not  dispute  the  title  of  the  party  seeking  to  recover  the 
same,  but  claims  to  retain  the  property  by  virtue  of  a  lien 
or  otherwise  as  security  for  any  sura  of  money,  the  Court 
or  a  Judge  may,  at  any  time  after  such  last-mentioned 
claim  appears  from  the  pleadings,  or,  if  there  be  no 
pleadings,  by  affidavit  or  otherwise  to  the  satisfaction 
of  such  Court  or  Judge,  order  that  the  party  claiming 
to  recover  the  property  be  at  liberty  to  pay  into 
Court,  to  abide  the  event  of  the  action,  the  amount 
of  money  in  respect  of  which  the  lien  or  security  is 
claimed,  and  such  further  sum  (if  any)  for  interest  and 
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cMtoas  neb  Court  or  Judge  may  direct,  and  that  upon     Order  IH 
ci  psjineiit  into  Court  being  made,  the  property  claimed 
i«  giTen  Qp  to  the  party  claiming  it. 


ORDER  LIIL  OrtoLm. 

MOnOKS  AND   OTHEB  APPLICATIONS. 

Sole  1.  Where  by  these  rules  any  application  is  autho-  Bida  1. 

ohI  to  be  made  to  the  Court  or  a  Judge  in  an  action.  Application  to 

^  ftppbcation,  if  made  to  a  divisional  Court  or  to  a  court'or  to 

Jadge  in  Court,  shall  be  made  by  motion.  b'^ISot^i^'^ 

RJe  2.  No  rule  or  order  to  show  cause  shall  be  granted  ^ni,  2. 

•:^  lor  adion,  except  in  the  cases  in  which  an  application  No  rule  or 

i>r  ftA  rule  or  order  is  expressly  authorized  by  these  rules.  ^^^  uniew^ 

See  Older  XXXIX.  rule  1,  as  to  motions  for  new  trial ;  Order  ^f^^f^  *'*" 
^Uroltt  4  ind  5,  as  to  motions  to  set  aside  judgment,  and  these^rule^ 
'^^tdnecdzig  that  in  the  last-mentioned  cases  the  order  shall 
^'oabow  cause. 

niiere  notice  had  been  given  of  a  motion  before  the  Court  Default  of  ap- 
•'  raeind  a  Judge's  order,  and  the  parties  giving  the  notice  P*Jf*°*^  ^7 
cid  sot  4)pear,  the  Court  ordered  them  to  pay  the  costs  of  the         ^  ^^^^^S- 
^^  partj  appearing  to  show  cause  against  the  motion : 
^y.itBAange  Trading  Co.,  1  Q.  B.  D.  77. 

ia  ajiplicMioQ  for  the  assignment  of  an  administration  Assigtiment  of 
^••^  is  not  a  proceeding  in  any  action  within  the  above  ^^j^iiitration 
•reel,  lad  coming  under  the  old  practioe,  the  proceeding  will 
^^  a  Tide  m$i,  moved  without  notioe  to  the  sureties :  In  the 
^^Oariwrighi,  24  W.  B.  214,  34  L.  T.  (N.  S.)  72 ;  In 
^  ^«*  ofBaigeiU,  24  W.  B.  43.    See  also  Hyde  v.  Warden, 

^i.  Except  where  by  the  practice  existing  at  the  Bide  s. 
^  of  the  passine  of  the  said  Act  any  order  or  rule  has  With  certain 

^jimj-f       t  •        exceptioM,  no 

'^^'^^le  been  made  ex  parte  absolute  in  the  first  m-  motion  with- 
^  and  except  where  by  these  rules  it  is  otherwise  ^''^  °°'^^- 
(^jvided^  and  except  where  the  motion  is  for  a  rule  to 
^v  cansd  only,  no  motion  shall  be  made  without  pre- 
^^  notioe  to  the  parties  affected  thereby.  But  the 
-^v  Judge,  if  satisfied  that  the  delay  caused  by  pro- 
^^^^  in  the  ordinary  way  would  or  might  entail  ir- 
'^Ueor  seriouB  mischief,  may  make  any  order  ex  parte 
^{QQ  8Qch  terms  as  to  costs  or  otherwise^  and  subject  to 


802 


RULES  OF  SUPREME  COURT. 


[book  n. 


Order  LTTI., 
SnleS. 


Cases  where  no 
notice  neces- 
sary. 


Delivery  of 
notice. 


Moving  ex 
parte. 


Biile4. 

Unless  special 
leave  to 
contrary,  two 
clfear  days' 
notice. 


Irrejrnlar 
notice. 


such  undertaking,  if  any,  as  the  Court  or  Judge  may  think 
just ;  and  any  party  affected  by  such  order  may  move  to 
set  it  aside. 

A  rule  to  pay  money  awarded  under  an  agreement  of  re- 
ference (which  has  been  made  a  rale  of  Court)  is  a  rule  to 
show  cause,  and  no  notice  of  application  for  such  rule  need  bo 
given  ;  Be  Phillips  d  GiU,  1  Q.  B.  D.  78. 

Nor  of  an  application  to  set  aside  an  award :  Bobinson  v. 
Bobinson,  24  W.  R.  675. 

A  notice  of  motion  where  the  motion  must  be  on  notice  is 
a  document  requiring  to  be  delivered  under  Order  XIX. 
rule  6:  Dymonds  v.  Crofts,  8  Ch.  D,  512,  24  W.  B.  700; 
Morton  v.  Miller,  3  Ch.  D.  616,  24  W.  R.  723 ;  Gardiner  v. 
jffardy,  W.  N.  1876,  p.  185;  Berry  y.  Exchange  Trading  Co.^ 
1  Q.  B.  D.  77,  noted  on  last  preceding  rule,  as  to  costs  of 
motion  when  party  moving  does  not  appear. 

See  Mduish  v.  Milton,  24  W.  R.  679,  noted  on  Order  LII. 
rule  3  (p.  299) ;  Young  v.  Brassey,  1  Ch.  D.  277,  noted  on 
section  25,  subnsection  8,  Act  1873  (p.  55),  as  to  moving  ex 
parte  where  the  defendant  is  out  of  the  jurisdiction,  and  In 
re  H*s  Estatey  1  Ch.  D.  276  (noted  on  the  same  sub-section), 
as  to  appointment  of  receiver  ex  parte. 

Eule  4.  Unless  the  Court  or  Judge  give  special  leave 
to  the  contrary,  there  must  be  at  least  two  clear  days  be- 
tween the  service  of  a  notice  of  motion  and  the  day  named 
in  the  notice  for  hearing  the  motion. 

A  notice  of  motion  which  on  the  face  of  it  is  clearly  bad  is 
a  nullity,  and  so  also  is  a  notice  not  duly  served. 

In  Daubney  v.  Shuttleioorth  [1  Ex.  D.  53],  the  plaintiffs,  on 
the  20th  December,  served  on  the  defendants  a  notice  that  the 
Court  would  be  moved  on  the  22nd,  or  as  soon  after  as  counsel 
could  be  heard,  to  reinstate  for  argument  a  demurrer,  in 
which  judgment  had  been  given  for  the  defendants  in  the 
absence  of  the  plaintiffs.  On  the  1 1th  and  12th  of  January 
1876,  the  defendants  appeared  in  Court  by  their  counsel  to 
oppose  the  motion,  but  no  one  appeared  for  the  plaintiff. 
It  was  held  that  the  notice  was  bad  on  two  grounds :  (1) 
because,  under  Order  LXI.  rule  1,  the  Michaelmsks  sittings 
terminate  on  the  2lBt  of  December,  and  (2)  because  there  were 
not  two  clear  days  between  the  20th  and  22nd  as  required  by 
Order  LUI.  rule  4 ;  that  the  defendants,  therefore,  were  not 
bound  to  appear,  and  were  not  entitled  to  their  costs  of 
doing  so.    See  also  Brown  v.  Shaw,  1  Ex.  D.  425. 
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Under  this  rule,  at  least  two  clear  days'  notice  of  the  plain-     dder  UH. 
tiff's  intention  to  set  down  an  action  for  judgment  must  be  ^^^^.^^  ^^^ 
given  to  any  defendant  who  has  made  default  in  delivering  judgment. 
his  statement  of  defence  :  Boupdl  v.  Parsons,  24  W.  E.  269. 

Bute  5.  If  on  the  hearing  of  a  motion  or  other  applica-  Bnle  6. 
tion  the  Court  or  Judge  shall  be  of  opinion  that  any  gg^^^e  on 
person  to  whom  notice  has  not  been  given  ought  to  have  persons  not 
or  to  have  had  such  notice,  the  Court  or  Judge  may  either  ^  **"  ^^^' 
dismiss  the  motion  or  application,  or  adjourn  the  hearing 
thereof,  in  order  that  such  notice  may  be  given,  upon  such 
terms,  if  any,  as  the  Court  or  Judge  may  think  fit  to  impose. 

By  Order  LVIIL  rule  3,  the  Court  of  Appeal  has  similar 
powers  in  case  of  appeals. 

Bule  6.  The  hearing  of  any  motion  or  application  may  Bnle  6. 
from  time  to  time  be  adjourned  upon  snch  terms,  if  any,  Hearing  of 
as  the  Court  or  Judge  shall  think  fit.  may  be 

Eule  7.  The  plaintiff  shall,  without  any  special  leave,  ^^^™^* 
be  at  liberty  to  serve  any  notice  of  motion  or  other  notice,  service  of 
or  any  petition  or  summons  upon  any  defendant  who,  notice  without 

1        •        1  J    1  J      •.•!  'x     i»  X  special  leaye 

having  been  duly  served  with  a  writ  of  summons  to  appear  ^^  defendant 
in  the  action,  has  not  appeared  within  the  time  limited  ^*»o  ^^  ^^^ 

^        -  appeared. 

for  that  purpose. 

Rule  8.  The  plaintiff  may,  by  leave  of  the  Court  or  a  Enie  8. 
Judfice  to  be  obtained  ex  parte,  serve  any  notice  of  motion  Leave  obtained 

,    -  1  .  1       1      •      •        1.  ^*  parte  to 

upon  any  defendant  along  with  the  writ  of  summons,  or  serve  notice  of 
at  any  time  after  the  service  of  the  writ  of  summons  ^^^^ 
and  before  the  time  limited 'for  the  appearance  of  such  summons. 
defendant. 

See  Young  v.  Brassey^  1  Ch.  D.  277,  noted  on  section  25, 
sub-section  8  (p.  55)  as  to  moving  ex  forte  where  defendant 
out  of  jurisdiction. 

ORDER  LIV.  Order  UV, 

APPLICATIONS  AT  CHAMBERS. 

Rule  1.  Every  application  at  chambers  authorized  by  ^ni«  i- 
these  rules  shall  be  made  in  a  summary  way  by  summons.  ^^^^^^1^^ 

Rule  2.  In  the  Queen's  Bench,  Common  Pleas,  and  Ex-  summons. 
chequer  Divisions  a  master,  and  in  the  Probate,  Divorce,  ?^*  *' 

m     ,     t       Tx.    •  .  •  11  1     *^  l/ommon 

and  Admiralty  Division  a  registrar,  may  transact  all  such  Law  Divisions, 
business  and  exercise  all  such  authority  and  jurisdiction  in  *n™^o*bIte*°&c 
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respect  of  the  same  as  under  the  Act,  or  the  schedule 
thereto,  or  these  roles,  may  be  transacted  or  exercised  by 
a  Judge  at  chambers,  except  in  respect  of  the  following 
proceedings  and  matters ;  that  is  to  say, — 

All  matters  relating  to  criminal  proceedings  or  to  the 

liberty  of  the  subject : 
The  removal  of  actions  from  one  division  or  Judge  to 

another  division  or  Judge  :* 
The  settlement  of  issues,  except  by  consent : 
Discovery,  whether  of  documents  or  otherwise,  and 

inspection,  except  by  consent : 
Appeals  from  district  registrars : 
Interpleader  other  than  such  matters  arising  in  in- 
terpleader as  relate  to  practice  only,  except  by 
consent : 
Prohibitions : 

Injunctions  and  other  orders  under  sub-section  8  of 
section  25  of  the  Act,  or  under  Order  LU.  rules 
1,  2,  and  3  respectively  : 
Awarding  of  costs,  other  than  the  costs  of  any  pro- 
ceeding before  such  master : 
Beviewing  taxation  of  costs : 
Charging  orders  on  stock  funds,  annuities,  or  share  of 

dividends,  or  annual  produce  thereof : 
Acknowledgments  of  married  women. 
Bule  2a.  The  authority  and  jurisdiction  of  the  district 
registrar  or  of  a  master  of  the  Queen's  Bench,  Common 
Fleas,  and  Exchequer  Divisions  shall  not  extend  to  granting 
leave  for  service  out  of  the  jurisdiction  of  a  writ  of  sum- 
mons or  of  notice  of  a  writ  of  summons.  [BuleB  of  June 
1876,  No.  19.] 

As  to  business  to  be  transacted  in  the  cbambers  of  the 
Judges  of  the  Chancery  Division,  see  15  &  16  Yict.  c.  80, 
68.  11  to  28  inolnsive ;  as  to  business  to  be  transacted  before 
their  chief  clerks,  ss.  29  to  34  inclusive ;  s.  38  empowered  the 
Lord  Chancellor  to  make  rules  and  orders  for  regulating 
the  mode  of  proceedings  at  chambers. 

See  also  Consolidated  Order  XXXV.  and  Begulations  of 


^  See  ffUhnan  v.  Mayhew,  1  Ex.  D.  132,  noted  on  section  31,  Act  1873. 
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August  8, 1857,  to  be  observed  in  the  conduct  of  business  at     Order  LIV. 

the  Chambers  of  the  Chancery  Judges :  Morgan's  Acts  and 
Orders, 

Eule  3.  If  any  matter  appears  to  the  master  proper  for  Bale  3. 
the  decision  of  a  Judge,  the  master  may  refer  the  same  JeJ^r^oTuLe 
to  a  Judge,  and  the  Judge  may  either  dispose  of  the 
matter  or  refer  the  same  back  to  the  master  with  such 
directions  as  he  may  think  fit. 

Bule  4.  Any  person  affected  by  any  order  or  decision  Bule  4. 
of  a  master  may  appeal  therefrom  to  a  Judge  at  chambers.  Appeal  from 

master  h  (1oci~ 

Such  appeal  shall  be  by  summons,  within  four  days  after  sion  to  Judge 
the  decision  complained  of,  or  such  further  time  as  may  ^^  c^jambers. 
be  allowed  by  a  Judge  or  master. 

Bule  5.  An  appeal  from  a  master's  decision  shall  be  Bule  6. 
no  stay  of  proceeding  unless  so  ordered  by  a  Judge  ^^  ^^^' 
or  master. 

Eule  6.  In  the  Queen's  Bench,  Common  Pleas,  and  Bide  e. 
Exchequer  Divisions  every  appeal  to  the  Court  from  any  {"^  awTslons 
decision  at  chambers  shall  be  by  motion,  and  shall  be  Kvery  appeal 
made  m  ithin  eight  days  after  the  decision  appealed  against,  chambers  by™ 

Where  the  last  of  the  eight  days  for  appealing  from  cham-  motion. 
bers  fidls  on  Sunday,  the  appeal  may  be  made  on  the  following  ^•**'  ^^7 
day :  Tayhr  v.  Jones,  34  L.  T.  (N.  S.)  131 ;  46  L.  J.  C.  P.  110.       °'*^^- 

In  the  Chancery  Division  the  chamber  business,  witli  few 
exceptions,  is  heard  by  the  chief  clerk.     The  chief  clerk  is  Hearing  by 
the  deputy  of  the  Judge,  and  every  suitor  is  entitled  to  have  *  ^^  ' 

his  case  heard  before  the  Judge  in  person  if  he  so  determines. 
When  the  proceeding  is  pending  before  the  chief  clerk,  the 
hearing  before  the  Judge,  whether  in  chambers  or  in  Court,  is 
merely  a  continuation  of  the  hearing  begun  before  the  chief 
clerk.  It  is  in  the  discretion  of  the  Judge  to  hear  matters  in 
chambers  or  to  adjourn  them  into  Court :  Danieirs  Prac/iVfl, 
p.  1046. 

ORDER  LV.  Order  LV. 

COSTS. 

Rule  1.  Subject  to  the  provisions  of  the  Act,  the  costs  Bule  i. 
of  and  incident  to  all  proceedings  in  the  High  Court  shall  ^^'^Jf  "^  pi"«- 

c6Puini?H  in 

be  in  the  discretion  of  the  Court ;  but  nothing  herein  con-  High  Court. 
tained  shall  deprive  a  trustee,  mortgagee,  or  other  person 
of  any  right  to  costs  out  of  a  particular  estate  or  fund  to 
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which  he  would  be  entitled  according  to  the  rules  hitherto 
acted  upon  in  Courtsof  Equity :  Provided,  that  where  any 
action  or  issue  is  tried  by  a  jury,  the  costs  shall  follow  the 
event,  unless  upon  application  made  at  the  trial  for  pood 
cause  shown  the  Judge  before  whom  such  action  or  issue 
is  tried,  or  the  Court,  shall  otherwise  order. 

Section  49,  Act  1873,  provides  that  there  shall  be  no  appeal 
as  to  costs  only,  which  by  law  are  left  to  the  discretion  of  the 
Judge  except  by  leave. 

See  rules  of  Supreme  Court  (Costs),  Order  VI.,  schedule  of 
costs  and  *'  special  allowance,  and  general  provisions,"  as  to 
costs  to  be  allowed  and  taxation. 

See  Order  LYIII.  rule  5,  as  to  costs  of  appeals,  and  the  an- 
nouncement made  by  the  Court  of  Appeal  that,  as  a  general 
rule,  the  successful  appellant  will  have  his  costs:  1  Ch. 
D.  41. 

As  to  costs  of  attachment,  see  Abud  v.  Btches,  2  Ch.  D.  528, 
noted  on  Order  XLIV.  rule  2  (p.  280);  and  Daubney  v. 
Shuttleworth,  1  Ex.  D.  63,  noted  on  Order  LIII.  rule  4,  as  to 
oosts  of  irregular  motion  (p.  302). 

Rule  2.  In  any  cause  or  matter  in  which  security  for 
costs  is  required,  the  security  shall  be  of  such  amount, 
and  be  given  at  such  time  or  times,  and  in  such  manner 
and  form,  as  the  Court  or  a  Judge  shall  direct.  \_Bules  of 
February  1876,  No,  7.] 

See  Order  XIV.  rule  6,  as  to  giving  security  for  costs,  as  the 
terms  for  leave  to  defend  action  where  the  writ  is  specially 
indorsed  under  Order  III.  rule  6 ;  Order  XVI.  rule  8,  as  to 
married  women  giving  security  fur  costs,  as  terms  for  lectve  to 
sue  or  defend  without  husband  or  next  friend ;  Order  LVIII. 
rule  15,  as  to  deposit  or  other  security  for  costs  to  be  occa- 
sioned by  appeal  being  made  or  given,  as  might  be  directed 
under  special  circumstances  by  the  Court  of  Appeal. 

Under  the  practice  in  the  Court  of  Chancer}',  whenever  a  sole 
plaintiff  was  out  of  the  jurisdiction,  the  defendant  was  entitled 
to  security  for  costs,  unless  it  was  distinctly  shown  that  tho 
plaintiff  was  exempted  from  the  liability ;  as,  for  instance, 
where  the  plaintiff  was  abroad  as  a  land  or  sea  officer  in  the 
gervioe  of  her  Majesty,  or  where  he  was  resident  abroad  upon 
public  service  as  an  ambassador  or  consul.  Where  there  were 
oo-plaintiffs  resident  in  England,  the  Court  would  not  make  an 
order  that  other  plaintiffs,  who  were  abroad,  should  give 
Becurity  fur  costs.     [See  Daniell's  Practice,  ch.  2,  s.  5.] 
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He   defendant   would    bave    been    equally  entitled  to      Order  LY. 
serantr  fcr  oosis  if  the  plaintiff  could  not  be  found  at  the        ^^^^' 
piiee  ci  which  lie  was  described  in  his  bill,  and  his  solicitor  Plaintiff 
Tthmsd  to  diflclofle  his  address  :  Manhy  v.  Bewicke,  8  De  O.  M.  ^^^^  ^ 
k  G.  468.     See  also  Morgan  aud  Davey,  CoatSy  eh.  2. 

Tbe  amoant  of  the  security  (formerly  fixed  at  £40  :  Loumdea  Amount  of 
T.  Rdertmm,  4  Mad.  466)  was  regulated  by  rule  6  of  the  40tb  ««curity. 
Ccudidated  Order,  which  provided  that  £100  f«hould  be  the 
p«Dal  smn  in  the  bond  to  be  given  as  a  pecurity  to  answer 
nets  by  any  plaintiff  who  was  out  of  the  jurisdiction  of  the 
Govt,  and  under  rule  38  of  the  1st  of  such  orders,  where 
•ecurity  for  costs  was  directed  to  be  given,  sucb  security  was 
to  be  given  to  the  clerk  of  records  and  wi-its  in  whose  divi- 
Hoa  the  eanse  or  matter  was. 

The  plaintiff  would  be  allowed,  if  he  desired  it  in  lieu  of 
prrng  tibe  bond,  to  deposit  £120  in  Court,  the  £20  being 
*dded  to  cover  the  costs  of  paying  in  and  out.  See  CUffe  v. 
WSkmrnim,  4  Sim.  122,  which  has  been  since  followed. 

The  s^mrity  for  costs  where  a  petitioner  was  required  to  On  Petition, 
grre  aeciiritj  was  usually  £40;  but  there  were  exceptions, 
K,  for  instance,  upon  petitions  under  the  Winding-up  Acts 
<^  1848  and  1^49.  See  Ex  parte  LaUa,  3  De  O.  &  S.  187, 
«lei«  the  security  required  from  a  petitioner  out  of  the 
jmsdict^oD  was  £100. 

The  general  mle  did  not  apply  to  limited  companies  esta-  Under  Com- 
blifthed  nnder  The  Companies  Act,  1862 ;  for  spction  69  of  that  P*"***  ^^^• 
Act  contained  a  special  enactment,  empowering  the  Judge  to 
require  any  such  company  being  a  "  plaintiff  or  pursuer  in 
«BT  action,  suit,  or  other  proceeding,"  to.  give  "  sufficient  ** 
><curity  for  costs,  and  to  stay  all  proceedings  until  such 
pecority  should  be  given.  It  was  decided  by  the  Court  of 
Appeal  in  Chancery  [Knight  Bruce  and  Turner,  L.  J  J.]  that 
the  seeority  for  costs  given  by  a  limited  company  must  be 
icr  an  amoant  equal  to  the  probable  amount  of  costs  pa3'able : 
Imperial  Bamk  of  Chinas  Ac.  v.  Bavk  of  Hinduatany  de.y  L.  E.  1 
C1l437,  in  which  case  the  security  was  fixed  at  £300,  and  the 
costs  of  the  application  were  to  be  costs  in  the  cause.  See 
BooUey's  Qm^pames  Ads  as  to  security  for  costs  by  companies, 
p.  165;  by  petitioner  for  winding-up  order,  ib.  p.  192. 

As  a  general  rale,  the  plaintiff  in  a  croFSHSuit  could  not  be  Plaintiff  in 
called  upon  to  give  secarity  for  costs  to  the  plaintiff  in  the  ^^^^  *"^*- 
original  suit,  but  the  other  defendants  to  a  cross-bill  might 
hsTe  moved  for  such  security  against  their  plaintiff  [Daniell's 
Pradice,  p.  29].    Section  69  of  The  Companies  Act,  1 862,  made 
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no  alteration  in  the  principles  upon  which  the  Conrt  refused 
to  allow  a  defendant  in  a  cross-suit  to  call  upon  the  plaintiff 
in  the  cross  suit  to  give  security  for  costs,  the  principle 
being,  not  that  the  defendant  by  suing  the  plaintiff  origin- 
ally has  admitted  the  jurisdiction,  and  cannot  afterwards 
question  it,  but  that  a  person  who,  though  nominally  a 
plaintiff,  is  actually  a  defendant,  will  be  allowed  freely  to 
defend  himself  [per  V.-C.  Wood] :  Accidental  and  Marine 
Insurance  Co.  v.  Mercati,  L.  R.  3  Eq.  200. 

The  security  might  have  been  increased  if  the  plaintiff 
came  for  a  favour  upon  which  the  Court  could  fasten  terms,  as, 
for  instance,  the  issue  of  a  commission  to  examine  witnesses 
abroad :  Gage  v.  Lady  Stafford,  2  Ves.  Sen.  557 ;  Ogilvie  v. 
Heme,  11  Ves.  600;  leave  to  amend  the  bill  by  striking  out 
the  name  of  a  co-plaintiff:  Fellowes  v.  Deere,  3  Beav.  353 ;  or 
the  substitution  of  a  next  friend :  Payne  v.  LitUe,  16  Beav.  663. 

When  there  were  several  defendants  to  whom  security 
was  to  be  given,  it  was  usual  to  give  a  separate  bond  to  each 
defendant  who  appeared  by  a  separate  solicitor,  but  all  the 
bonds  formed  a  security  for  one  sum  only  :  Lowndes  v.  JSobertem, 
4  Mad.  465. 

If  a  plaintiff  ordered  to  give  security  for  costs  gave  an  in- 
sufficient security,  upon  motion  an  order  would  have  been 
made  requiring  him  to  give  proper  security  within  a  certain 
time,  and  staying  all  proceedings  meanwhile,  and  if  the 
plaintiff  made  default  in  giving  security  pursuant  to  order, 
an  order  would  in  like  manner  have  been  made  that  he  give 
security  within  a  limited  time,  6r  that  his  bill  be  disiliissed 
with  costs :  Oiddings  v.  Giddings,  10  Beav.  30.  See  also 
Cooper  V.  Purton,  1  N.  R.  468,  where  V.-C.  Wood  considered 
the  time  allowed  in  Giddings  v.  Giddings  for  completing  the 
security  too  long,  and  ordered  the  plaintiff  to  pay  the  costs 
of  the  motion,  and  perfect  his  security  within  a  fortnight,  or 
that  his  bill  be  dismissed  with  costs. 

When  a  plaintiff,  resident  abroad,  and  having  been 
ordered  to  give  security  for  costs  afterwards,  came  to  reside 
within  the  jurisdiction,  the  order  would,  upon  his  application, 
be  discharged,  but  he  would  be  ordered  to  pay  the  costs  of  the 
application:  Mathews  v.  Chichester,  30  Beav.  135. 

The  old  rule  as  to  security  for  costs  must  prevail,  un- 
less some  special  reason  for  increasing  the  amount  can  be 
shown  [per  V.-C.  Bacon].  The  circumstance  that  witnesses 
will  have  to  be  brought  from  abroad  is  no  such  reason : 
Paxt<m  V.  BeU,  24  W.  H.  1013.      Where  a  plaintiff  resident 
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in   America    brought  an   actidn    to   recover  from   the  de-      Order  LV^ 

fendants  money  alleged    to    have   been   paid    to   them    by        ?'^?^! 

mistake,  a  summona  was  taken  out,  under    rule   2,  for  an  Security  for 
order  that  the  plaintiflf  should  deposit  £1000  as  security  for  ^*^- 
costs.     The  chief  clerk  considered  £300  would  be  a  reason- 
able sum.     The  summons  was  adjourned  into  Court,  and  the 
circumstance  that  witnesses  would  have  to  be  brought  over 
from  America  was  relied  upon  as  a  reason  for  increasing  the 
amount.     The  Court,  being  of  opinion  that  no  special  reason 
had  been  shown,  ordered  a  deposit  of  £100  with  a  sum  to 
cover  the  costs  of  payment  in  and  out  of  Court. 
Order  LV.  rule  2  extends  to  suits  commenced  before  Novem-  ^®«  ^X'   , 

.  1  .      ,    rul®  2  extends 

ber  1875;  but  no  security  for  past  costs  can  be  required  to  pending 
within  the  meaning  of  this  rule.  business. 

In  The  Bepublic  of  Co9ta  Rica  v.  Erlanger  and  Others  (3  Ch.  No  security 
D.  62),  which  was  a  suit  by  a  foreign  government,  various  ^  ^  T^"*^ 
sets  of  defendants  had  obtained  the  usual  orders.for  security 
for  costs.  The  government  elected  to  pay  £120  into  Court, 
which  was  done  before  the  Judicature  Acts  came  into 
operation.  The  suit  was  of  a  very  special  character,  and  the 
pleadings  were  very  voluminous.  The  plaintiff  obtained  the 
usual  order  to  amend,  not  requiring  any  further  answer  (it 
was  the  first  order  to  amend,  and  consequently  was  an  order 
of  course),  but  before  the  amended  bill  was  filed,  one  set  of 
the  defendants,  who  were  alleged  to  be  the  agents  of  the 
government,  and  who  stated  that  their  costs  had  already 
amounted  to  £1000,  moved  under  this  rule  for  further 
security.  The  Court  of  Appeal  ordered  further  security  to 
be  given  for  £500,  but  that  this  was  not  to  delay  the  amend- 
ment of  the  bill,  and  the  defendants  were  not  to  be  under 
any  obligation  to  incur  further  expense  until  the  security  was 
given ;  the  costs  of  the  application  and  of  the  appeal  to  be 
costs  in  the  cause. 

Lord  Justice  James  expressed  the  opinion  that  the  order 
was  really  meant  to  meet  such  a  case  as  this ;  but  that  for 
the  £1000  already  incurred,  no  security  could  be  given  within 
the  meaning  of  this  order. 

Lord  Justice  Mellish  remarked  that,  when  there  is  a  case  in 
which  security  for  costs  should  be  given,  the  Court  is  to  order 
it  to  be  given  for  such  an  amount  and  at  such  time  or  times  as 
may  be  just,  thus  making  a  technical  security  a  real  security. 

And  Sir  R.  Baggallay  said : — **  It  appears  to  me  that  the  only 
question  is  w^hethcr  the  rule  applied  to  a  cause  commenced 
before  the  Judicature  Acts  came  into  operation.     I  think  it  is 
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quite  clear  that  the  22iid  section  of  The  Judicature  Act,  1873, 
provides  for  the  transfer  of  all  pending  proceedings  to  the 
High  Court  of  Judicature,  and  the  23rd  section  provides  that 
the  juiisdiction  shall  be  exercised,  so  far  as  regards  procedure 
and  practice,  in  the  manner  provided  by  the  Act,  or  by  such 
rules  and  orders  of  Court  as  may  be  made  pursuant  to  the 
Act  Unless  there  is  something  in  this  cause  to  exempt  it 
iri)m  the  operation  of  any  rule,  the  rule  applies.  Then  directly 
the  rule  is  found  to  apply,  it  is  clearly  a  case  in  which  security 
for  costs  should  be  given." 

The  principle  upon  which  security  for  costs  is  required 
from  a  plaintiff  or  a  petitioner  does  not  apply  to  a  defendant 
or  respondent  who  is  brought  before  the  Court  to  defend  him- 
self: In  re  Percy  and  Kelly  Nickel^  Cohaltj  and  Chrome  Iron 
Mining  Co.,  2  Ch.  D.  631. 

Afoieigner  temporarily  resident  in  England  is  not  required 
to  give  security  for  costs  whilst  he  remains  in  this  country 
(per  V.-C.  Wood),  Cambottie  v.  Inngate,  1  W.  E.  533. 

In  suitd  where  the  plaintit^*s  costs  are  guaranteed,  the  party 
giving  the  guarantee  may  be  ordered  to  pay  the  costs  of  the 
suit,  as  between  solicitor  and  client.  See  Dungey  v.  Angove^ 
2  Ves.  Jun.  304 ;  Cockle  v.  Whiting,  1  R.  &  M.  43 ;  Hilton  v. 
Woods,  L.  R.  4  Eq.  432 ;  and  cases  there  cited ;  and  In  re 
Jones,  L.  R.  6  Ch.  497. 


Order  LVI. 


Bole  1. 

Notices. 

Biile2. 

Printing  and 
paper. 


Sole  8. 

AifidaTit. 


ORDER  LVL 

NOTICES  AND  PAPER,  &0. 

Rule  1.  All  notices  required  by  these  rules  shall  be  in 
writing,  unless  expressly  authorized  by  a  Court  or  Judge 
to  be  given  orally. 

Rule  2.  Proceedings  required  to  be  printed  shall  be 
printed  on  cream  wove  machine  drawing  foolscap  folio 
paper,  19  lbs.  per  mill  ream,  or  thereabouts,  in  pica  type 
leaded,  with  an  inner  margin  about  three  quarters  of  an 
inch  wide,  and  an  outer  margin  about  two  inches  and  a 
half  wide. 

See  rules  of  Supreme  Court  (Costs),  Order  V.  for  rules  as 
to  printing  and  supplying  copies  of  pleadings,  affidavits,  &c. 

Rule  3.  An  affidavit  may  be  sworn  to  either  in  print  or 
in  manuscript,  or  partly  in  print  and  partly  in  manuscript. 
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OBDER  LVII.  oxte  ivn. 

TIME. 

Bale  L  Where  by  these  roles,  or  by  any  judgmeDt  or  Bvle  l. 
Oder  giTen  or  made  after  the  commencement  of  the  Act,  M^"***"- 
tone  for  doing  any  act  or  taking  any  proceeding  is  limited 
bj  fficmths,  not  expressed  to  be  lunar  months,  such  time 
skall  be  computed  by  calendar  months. 

Bnle  2.   Where  any  limited  time  less  than  six  days  Bvto  9. 
from  or  afler  any  date  or  event  is  appointed  or  allowed  for  ^^^^'   j. 
domg  any  act  or  taking  any  proceeding,  Sunday,  Christ-  ^"0^3*    ^' 


Day,  and  Good  Friday  shall  not  be  reckoned  in  the  ^'>^y- 
computation  of  such  limited  time. 

Bole  3.  Where  the  time  for  doing  any  act  or  taking  BnU  8. 
aa?  proceeding  expires  on  a  Sunday,  or  other  day  on  fffi^gg'^Jwed. 
vkich  the  offices  are  dosed,  and  by  reason  thereof  such 
ict  or  proceeding  cannot  be  done  or  taken  on  that  day, 
nch  act  or  proceeding  shall,  so  far  as  regards  the  time  of 
<biDg  or  taking  the  same,  be  held  to  be  duly  done  or 
taken  if  done  or  taken  on  the  day  on  which  the  oflBces 
iball  next  be  open. 

See  Taylor  ▼.  Janes,  34  L.  T.  (N.  S.)  131,  noted  on  Order 
UT.  rule  6  (p.  305) ;  see  also  Flower  v.  Bright,  2  J.  &  H. 
390;  Carr  ▼.  Morice,  L.  B.  16  Eq.  125;  Camjpana  v.  Webb,  22 

Bole  4.  No  pleadings  shall  be  amended  or  delivered  in  Bole  4. 
tfce  long  Tacatiou,  unless  directed  by  a  Court  or  a  Judge.    ^'^^^  vacation. 

Role  5.  The  time  of  the  long  vacation  shall  not  be  Bnle  6. 
'(^ODed  in  the  computation  of  the  times  appointed  or  Time  of  long 

*  *  *  vacation  not 

momed  by  these  rules  for  fib'ng,  amending,  or  delivering  any  reckoned. 
pleading,  unless  otherwise  directed  by  a  Court  or  a  Judge. 

Rale  6.  A  Court  or  a  Judge  shall  have  power  to  enlarge  Bnla  6. 
(>r  abridge  the  time  appointed  by  these  rules,  or  fixed  by  I'^f^^^^J 
bxkj  order  eulai^g  time,  for  doing  any  act  or  taking  any  abridge  time 
proceeding,  upon  such  terms  (if  any)  as  the  justice  of  *J}^g°]j^^^ 
the  case  may  require,  and  any  such  enlargement  may  be 
ordered  although  the  application  for  the  same  is  not  made 
Qntil  after  the  expiration  of  the  time  appointed  or  allowed. 

See  Rales  of  Supreme  Court  (Costs),  Special  Allowances 
vkd  general  lYovi^ions  No.  22,  as  to  costs  of  applications  to 
txt«iKl  time  (p.  342,  post). 
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Order  LVII., 
Bnle  6^ 

Notice  of 
motion. 


Service  before 
7  P.M. 


Computation 
of  limited 
time. 


Security  for 
costs. 


Computation 
of  time  at 
common  law. 


Bole  7. 

Trial  of 

admiralty 

actions. 


The  Court  has  no  power  to  amend  a  notice  of  motion  by- 
altering  the  day  mentioned  in  the  notice :  Daubneif  v.  Shuttle" 
worth,  1  Ex.  D.  63. 

[Eules  2,  9,  and  14  of  the  37th  Consolidated  Orders  provide 
that— 

(2)  "  Service  of  all  writs,  notices,  summonses,  orders,  war- 
rants, documents,  and  other  proceedings  not  requiring  per- 
sonal service  upon  the  person  to  be  affected  thereby,  shall  be 
made  before  seven  o'clock  in  the  evening,  except  on  Saturday, 
when  it  shall  be  made  before  two  o'clock  in  the  afternoon ;  and 
if  made  after  seven  o'clock  in  the  evening  on  any  day  except 
Saturday,  the  service  shall  be  deemed  as  made  on  the  follow- 
ing day ;  and  if  made  after  two  o'clock  in  the  afternoon  on 
Saturday,  the  service  shall  be  deemed  as  made  on  the  follow- 
ing Monday. 

(9)  "  Where  any  limited  time  from  or  after  any  date  or 
event  is  appointed  or  allowed  for  doing  any  act,  or  taking 
any  proceeding,  and  such  time  is  not  limited  by  hours,  the 
computation  of  such  limited  time  shall  not  include  the  day  of 
such  date  or  the  happening  of  such  event,  but  shall  commence 
at  the  beginning  of  the  next  following  day;  and  the  act  or 
proceeding  shall  be  done  or  taken  at  the  latest  on  the  last 
day  of  such  limited  time  according  to  such  computation. 

(14)  "  The  day  on  which  an  order  that  the  plaintiff  do  give 
security  for  costs  is  served,  and  the  time  thenceforward  until 
and  including  the  day  on  which  such  security  is  given,  shall 
not  be  reckoned  in  the  computation  of  time  allowed  a  de- 
fendant to  plead,  answer,  or  demur,  or  otherwise  make  his 
defence  to  the  suit."] 

[Rule  174  of  the  Regulae  Generales  of  Hilary  Term  1853 
provides  that — 

"  In  all  cases  in  which  any  particular  number  of  days  not 
expressed  to  be  clear  days  is  prescribed  by  the  rules  or  prac- 
tice of  the  Court,  the  same  shall  be  reckoned  exclusively  of 
the  first  day  and  inclusively  of  the  last  day,  unless  the  last 
day  shall  happen  to  fall  on  a  Sunday,  Christmas  Day,  Good 
Friday,  or  a  day  appointed  for  a  public  fast  or  thanksgiving, 
in  which  case  the  time  shall  be  reckoned  exclusively  of  that 
day  also."] 

Eule  7,  In  admiralty  actions  the  Court  or  a  Judge 
shall  have  power  at  any  stage  of  the  proceedings  in  such 
action,  upon  a  motion  or  summons  by  either  party,  calling 
upon  the  other  party  to  show  cause  why  the  trial  of  such 
action   should   not  take   place   on  an   early  dav   to   be 
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appabfted  bj  the  Court  or  a  Judge,  to  appoint  that  snch    Order  LVH., 

trtti  shall  take  place  on  any  day  or  within  any  time  which — 

to  the  Court  or  Judge  shall  seem  fit ;  and  for  such  purpose 
the  Court  or  Judge  shall  have  power  upon  such  motion  or 
ntmiiKHis  to  dispense  with  the  giving  of  notice  of  trial, 
•Y  to  abridge  the  time  or  times  appointed  by  these  rules 
6*  giring  such  notice,  for  the  delivery  of  pleadings,  or 
fior  doing  any  other  act  or  taking  any  other  proceeding 
in  the  action,  upon  such  terms,  if  any,  as  the  nature  of 
the  case  may  require.  [Rules  of  February  1876,  No.  8.] 
Read  here  Oudeb  LVII.  a,  Dec.,  1876,  p.  681  (^post). 

OKDER  LVIII.  o^«  ^^^™- 

APPEALS. 

Rale  1.    Bills  of  exceptions  and  proceedings  in  error  Bide  1. 
«hall  be  abolished.  ^"^P^l!:r'i?!f 

error  abolished. 

See  Jmaa^  v.  Mer$ey  Co.,  1  C.  P.  D.  675,  noted  under  the 
t^xt  rale. 

Role  2.  All  appeals  to  the  Court  of  Appeal  shall  be  by  Bnle  8. 
»ay  of  rehearing,  and  shall  be  brought  by  notice  of  motion  Appeals  to 
in  a  summary  way,  and  do  petition,  case,  or  other  formal 
proceeding  other  than  such  notice  of  motion  shall  be 
necessary.  The  appellant  may  by  the  notice  of  motion 
appeal  from  the  whole  or  any  part  of  any  judgment  or 
order,  and  the  notice  of  motion  shall  state  whether  the 
whole  or  part  only  of  such  judgment  or  order  is  com- 
plained of,  and  in  the  latter  case  shall  specify  such  part. 

The  Lord  Chancellor,  daring  Michaelmas  sittings,  1875, 
made  the  following  announcements  : — 

On  the  argument  of  appeals,  the  Court  of  Appeal  will  hear  Rules  as  to 
tw^  counsel  on  each  side.  heanng 

Caaes  on  appeal  already  stated  and  settled  would  be  heard 
under  the  old  procedure,  but  when  the  matter  was  still  in 
fieri,  and  the  case  was  not  settled,  it  would  be  heard  under 
the  new  practice  unless  the  parties  agreed  otherwise. 

Am  to  cases  which   the    Court  found   standing  for  argu- 
ment the  Court  after  consideration  had  determined  that  the 
uld  practice  as  to    costs  should  be  adopted,  but  as  to  other 
cari^  as  a  general   rule,  costs  should  follow  the  event,  and 
when  a  judgment  was  reversed,  the  appellant  would  be  allowed 
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Order  LVm., 
Biil«8. 


Appeal  on 
facts  and  law. 


Vacating 
enrolment. 


Now  by  Lord 

Chancellor 

only. 


Enrolment  no 
bar  in  Coart 
of  Appeal. 


Stay  of 
execution  on 
appeal  to 
House  of  Lords. 


Amendment 
of  pleadings. 


Till  the  arrears  in  the  lists  of  errors  and  appeal  from  t'l:m<i 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  h&^vti 
been  disposed  of,  the  Court  of  Appeal  will  sit  three  days  m  mi 
each  week  at  Westminster,  and  will  not  take  any  otlx^a 
business,  and  all  applioations  in  regard  to  other  mattemrc;! 
arising  in  those  divisions  must  be  made  to  the  Court  oil 
Appeal,  while  sitting  at  Lincoln's  Inn.  See  also  Memorazx- 
dum,  1  Ch.  D.  41. 

When  a  cause  in  the  Probate  Division  has  been   heajrd 
before  a  Judge  without  a  jury,  the  evidence  being   giveii 
vivd  voce,  an  appeal  will  lie  on  the  facts  as  well  as  the  larw  ^to 
the  Court  of  Appeal :  Sugden  v.  Lord  St.  LeonardB^  1   F.  Z>. 
154,  noted  on  section  19,  Act  1873  (p.  17). 

Under  the  old  practice  the  Court  of  Appeal  in  Chaxicer3r 
had  power  to  vacate  the  enrolment  of  a  decree  or  order.  [See 
Bruffy.  CdbbM,  L.  R.  7  Ch.  217.] 

But  the  enrolment,  unless  vacated,  prevented  the  Court  of 
Chancery  from  rehearing  its  own  decree  or  order. 

The  Court  of  Appeal  constituted  under  the  Judicature  Acta, 
1873  and  1875,  has  no  jurisdiction  to  order  the  enrolment  of* 
any  such  decree  or  otder  to  be  vacated.    Such  an  order  can 
now  be  made  by  the  Lord  Chancellor  only :  AUan  v.  United 
Kingdom  Electric  Telegraph  Co.,  24  W.  R.  898. 

The  enrolment  of  any  decree,  order,  or  judgment  of  the 
High  Court  of  Justice  has  no  effect  in  preventing  an  appeal 
to  the  Court  of  Appeal :  Hastie  v.  Ha$tie^  2  Ch.  D.  304. 

Appeals  lie  to  the  House  of  Lords  from  orders  or  judgments 
of  such  Court  of  Appeal,  but  not  from  any  decree,  order,  or 
judgment  of  the  High  Court  of  Justice.  [See  Appellate 
Jurisdiction  Act,  1876,  s.  3,  and  observations  in  Book  V.  as 
to  enrolment  of  orders  or  judgments  of  the  Court  of  Appeal.] 

On  appeal  from  a  decision  of  the  Court  of  Appeal  in  an 
action  attached  to  one  of  the  common  law  divisions,  execu- 
tion  will  only  be  stayed  by  the  appellant  giving  bail  in  error 
under  section  151  of  The  Common  Law  Procedure  Act,  1852. 
An  application  to  extend  the  time  for  giving  bail  in  error  in 
such  a  case  must  be  made  to  the  E[igh  Court,  and  not  to  the 
Court  of  Appeal :  Justice  v.  Mersey  Steel  and  Iron  Co.,  1  C.  P. 
D.  675. 

The  striking-out  of  pleadings  as  embarrassing  under  Order 
XXVII.  rule  1,  is  a  matter  of  discretion  in  the  Judge,  and  as 
a  general  rule  no  appeal  from  his  order  will  be  entertained : 
Qolding  v.  Wharton  SalitDorks  Co.,  1  Q.  B.  D.  374 ;  followed  in 
Watson  y.  Bodwell,  24  W.  E.  1009. 
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Appiieatkin  for  leave  to  appeal  from  an  order  made  more  .Order  LVm., 
UtfB  a  jear  preTiously  by  the  Court  of  Exchequer,  allowing        *^"^  * 

a  demurrer  to  one  of  the  pleas  on  the  record,  has  been  granted,  Pending 

tltkcof^  iflBuea  of  fact  remained  to  be  tried  in  a  pending  ^^^o^- 
action:  FUz^erald  t.  Daw9(m,  24  W.  B.  129. 

Bole  3.  The  notice  of  appeal  shall  be  served  upon  all  Bnle  8. 
parties  directly  affected  by  the  appeal^  and  it  shall  not  be  ^^*^®  ^^ 
aecesaaiy  to  serve  parties  not  so  affected ;  bat  the  Court 
of  Appeal  may  direct  notice  of  the  appeal  to  be  served  on 
a\\  or  any  parties  to  the  action  or  other  proceeding,  or 
upoQ  any  person  not  a  party,  and  in  the  meantime  may 
postpone  or  adjourn  the  hearing  of  the  appeal  upon  such 
terms  as  may  seem  just,  and  may  give  such  judgment  aud 
make  soch  order  as  might  have  been  given  or  made  if  the 
pexsoos  served  with  such  notice  had  been  originally 
p^es.  Any  notice  of  appeal  may  be  amended  at  any 
tio^  as  to  the  Court  of  Appeal  may  seem  fit. 

Order  LllL  rule  5  gives  similar  powers  to  the  Court  or 
Jsdge  of  firt^t  instance. 

By  an  order    in     an  administration   suit,  a  fund  which  Notice  to 
aoofflrdtng  to  the  construction  to  be  put  upon  a  will  was  pay-  P^^^  ^^ 
abk  to  A.  or  B.  or  C.  was  directed  to  be  paid  to  C.     A.     *  ^'* 
appealed,   serving  notioe  of  appeal  upon  C.  only.     It  was 
keid  that   whether  or  not  the  appellant  was  right  under 
the  {uregoing  rule,  in  serving  C.  only,  the  appeal  could  not 
be  beard  in  the  absence  of  B.,  and,  in  exercise  of  the  discre- 
tion given  to  it   by  the  same  rule,  the    Court  of  Appeal 
<ffdeied  the  appeal  to  stand  over  in  order  that  B.  might  be 
ftcrred  :  HwUer  v.  Hunter  (No.  1),  24  W.  R.  504. 

In  an  action  against  a  railway  company  and  H.  for  alleged 

negligence,  the  question  was  whether  the  persons  guilty  of 

the  allied  negHgenoe  were  the  servants  of  the  company,  so 

aa  to  make  the  company  liable,  or  H.     The  jury  found  against 

the  company,  and  in  favour  of  H.     The  company  obtained  an 

Older  mm  for  a  new  trial,  on  the  ground  that  the  verdict  was 

against  the  evidence,  and  by  direction  of  the  Court  notice 

of  the  order  was  served  on  H.     The  Queen's  Bench  Division 

discharged  the  order.    Thereupon  the  company  appealed,  but 

did  not  serve  notice  of  appeal  on  H.    The  Court  of  Appeal, 

after  hearing  the  &cts,  ordered  that  the  case  should  stand 

oiKer,  and  notioe  of  the  appeal  be  served  on  H.     H.  appeared, 

bot  protested  against  the  jurisdiction  of  the  Court  under  the 
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Order  LVIII., 
BnleS. 


Bole  4. 

From  judg- 
ment fourteen 
days,  interlo- 
cutory order 
four  days. 


Bale  5. 

Powers  of 
Court  of 
Appeal. 


Further 
evidence. 


Costs  of  appeal. 


oircnmstances  to  call  upon  him  to  show  cause  why  a  ncv 
trial  should  not  be  had  as  to  him.  The  Court  held  that  the^ 
clearly  had  jurisdiction,  and  on  the  merits  made  the  ordei 
absolute  generally  for  a  new  trial.  Pumell  v,  Ute  Chrea. 
Western  Ely.  Co.  and  Harris,  1  Q.  B.  D.  636. 

Qucere  [per  L.  J.  Hellish]  whether  the  Court  has  not  noim 
power  to  order  a  new  trial  as  to  one  defendant  without  dis- 
turbing the  verdict  as  to  another,  where  the  merits  of  the 
case  justify  such  a  course:  »6. 

Rule  4.  Notice  of  appeal  from  any  judgment,  whether 
final  or  interlocutory,  shall  be  a  fourteen  days'  notice,  and 
notice  of  appeal  from  any  interlocutory  order  shall  be  a 
four  days'  notice. 

See  Act  1875,  section  12.  As  to  interlocutory  orders,  see 
Memorandum,  1  Ch.  D.  41. 

Bule  5.  The  Court  of  Appeal  shall  have  all  the  powers 
and  duties  as  to  amendment  and  otherwise  of  the  Court 
of  first  instance,  together  with  full  discretionary  power 
to  receive  further  evidence  upon  questions  of  fact,  such 
evidence  to  be  either  by  oral  examination  in  Court,  by 
affidavit,  or  by  deposition  taken  before  an  examiner  or 
commissioner.      Such  further    evidence  may  be  given 
without  special  leave  upon  interlocutory  applications,  or 
in  any  case  as  to  matters  which  have  occurred  after  the 
date  of  the  decision  from  which  the  appeal  is  brought. 
Upon  appeals  from  a  judgment  after  trial  or  hearing  of 
any  cause  or  matter  upon  the  merits,  such  further  evidence 
(save  as  to  matters  subsequent  as  aforesaid)  shall  be 
admitted  on  special  grounds  only,  and  not  without  special 
leave  of  the  Court.     The  Court  of  Appeal  shall  liave 
power  to  give  any  judgment  and  make  any  order  which 
ought  to  have  been  made,  and  to  make  such  further  or 
other  order  as  the  case  may  require.   The  powers  aforesaid 
may  be  exercised  by  the  said  Court,  notwithstanding  that 
the  notice  of  appeal  may  be  that  part  only  of  the  decision 
may  be  reversed  or  varied,  and  such  powers  may  also  be 
exercised  in  favour  of  all  or  any  of  the  respondents  or 
parties,  although  such  respondents  or  parties  may  not 
have  appealed  from  or  complained  of  the  decision.    The 
Court  of  Appeal  shall  have  power  to  make  such  order  as 
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to  the  whole  or  any  part  of  the  costs  of  the  appeal  as  may   Order  Lvni., 

See  Act  1873,  section  19. 

Tbe  Coart  of  Appeal  has  no  jurisdiction  to  hear  an  original  Original 
jvtitkn :  In  re  Dunraven  Adore  Coal  and  Iron  Mining  Co.,  33  P«tit>on- 
L  T.  (X.  S.)  371. 

Nor  to  order  an  affidavit  to  be  filed  notwithstanding  an 
irTegabTitj  in  the  jurat.     Such  an  application  should  be 
to  one  of  the  Judges  of  the  High  Court:    Glover  v. 
AlkaU  Co.,  W.  N.  1876,  p.  157. 

An  appellant  ^who  wishes  to  produce  further  evidence  on  Fresh  evidence, 
the  hearing  of  an  appeal  should  give  to  the  other  side  notice 
i4  his  intention  to  apply  at  the  hearing  of  the  appeal  for 
Wve  to  produce  such  evidence :  Hcutie  v.  Haatie,  1  Ch.  D. 
562;  Justin  v.  Mersey  Steel  and  Iron  Co.,  24  W.  R.  199 ;  In  re 
CW  Ecotiomising  Ga$  Co.,  Ex  parte  Oover,  45  L.  J.  (Ch.)  83. 

See,  as  to  the  power  of  the  Court  of  Appeal  to  raake  any 
order  tbe  case  may  require,  PumeU  v.  Cheat  Western  Bly.  Co., 
I  Q.  Bu  D.  d36,  noted  on  rule  3  of  this  order,  and  Hunter  v. 
HmUr  (No.  2),  24  W.  E.  527. 

On  appeals  oommenced  under  the  practice  of  the  Supremo  Costs  of  appeal. 
Coort,  a  unccessful  appellant  will,  in  the  absence  of  special 
circomstancee,  get  his  costs  of  the  appeal :  Olivant  y.  Wright, 
45  L.  J.  (Cb..)  1,  and  the  same  rule  prevails  on  appeals  from 
^'rfeiB  made  by  County  Conrts  in  Bankruptcy :  Ex  parte 
Hosiers,  In  re  Winson,  1  Cb.  J).  113. 

Bole  6.  It  shall  not^  under  any  circumstances,  be  neces-  Biil«  6. 
SMV  for  a  respondent  to  give  notice  of  motion  by  way  of  Kespon^ent 

*  nitty  srive 

cross  appeal,  but  if  a  respondent  intends,  upon  the  hear-  notice  of  inten- 
me  of  the  appeal,  to  contend  that  the  decision  of  the  Court  **®'*  ^l  *®®^» 

o  *  *  ,      ,  upon  nearinfi^ 

below  should  be  varied,  he  shall,  within  the  time  specified  of  appellant's 
in  the  next  rule,  or  such  time  as  may  be  prescribed  by  JicreT&c^*^^ 
special  order,  give  notice  of  such  intention  to  any  parties  No  notice  of 
who  may  be  affected  by  such  contention.  The  omission  to  ^^^cro^g.^^  ^*f 
give  sach  notice  shall  not  diminish  the  powers  conferred  necessary. 
by  the  Act  upon  the  Court  of  Appeal,  but  may,  in  the  dis- 
cretion of  the  Court,  be  ground  for  an  adjournment  of  the 
appeal,  or  for  a  special  order  as  to  costs. 

See  Hunter  ▼.  Hunter,  24  W.  E.  627,  where  it  was  held  that  Respondent 
it  was  open  to  a  party  served  vrith  notice  of  appeal  (upon  ™ye,^f  of^ 
the  appeal  being  dismissed)  himself  to  ask  for  a  reversal  of  decree, 
the  order  appealed  from. 

A  respondent  defendant  who  had  succeeded  on  the  appeal  ^^^^^^  ^^^^^ 
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Order  Lviii.,  asked  for  the  costs  of  an  order  ovemiliDg  a  plea  the  costs  i 
which  had  been  reserved  when  the  order  was  made,  and  "wHicl 
he  alleged,  had  at  the  hearing  been  given  to  the  plaintiff  p^ 
incuriam.  The  Court  of  Appeal  refused  to  interfere  "wit 
what  the  Judge  below  had  done  as  to  costs :  Lee  v.  Cluttot 
24  W.  B.  942. 

Snle  7.  Rule  7.  Subject  to  any  special  order  which  may  b^ 

Respondent's     made,  notice  by  a  respondent  under  the  last  precedin£ 

notice  on.,**^  . 

appeal  from      rulc  shall  in  the  case  of  any  appeal  from  a  final  judgment 
ei*  hVda  ^8™*°*  ^  ^^  eight  days*  notice,  and  in  the  case  of  an  appeal  from 
interiocutoiy     an  iutcrlocutory  order  a  two  days'  notice. 
^"^J  J^^^*y'-       Rule  8.  The  party  appealing  from  a  judgment  or  order 
Setting  down     ^^  produce  to  the  proper  oflScer  of  the  Court  of  Appeal 
of  appeal.         the  judgment  or  order  or  an  office  copy  thereof,  and  shall 
leave  with  him  a  copy  of  the  notice  of  appeal  to  be  filed, 
and  such  officer  shall  thereupon  set  down  the  appeal  by 
entering  the  same  in  the  proper  list  of  appeals,  and  it 
shall  come  on  to  be  heard  according  to  its  order  in  such 
list,  unless  the  Court  of  Appeal  or  a  Judge  thereof  shall 
otherwise  direct,  but  so  as  not  to  come  into  the  paper  for 
hearing  before  the  day  named  in  the  notice  of  appeal. 

Refusal  of  An  appeal  from  the  refusal  of  an  interlocutory  motion  may 

Interlocutory     ^  ^^  down,  without  production  of  the  order  appealed  from 
*^^  *  or  a  copy  of  it.     Eule  8  does  not  apply  to  such  a  case :  Smiih 

V.  Orindley,  3  Ch.  D.  80. 

Bole  9.  Rule  9.  The  time  for  appealing  from  any  order  or  deci- 

Time  for  appeal  gjon  made  or  givcn  in  the  matter  of  the  winding-up  of  a 
winding*up*     Company  under  the  provisions  of  The  Companies  Act, 
matters,  and  in  1862,  or  any  Act  amending  the  same,  or  any  order  or 
°  "*^  ^'      decision  made  in  tlie  matter  of 'any  bankruptcy,  or  in  any 
other  matter  not  being  an  action,  shall  be  the  same  as 
the  time  limited  for  appeal  from  an  interlocutory  order 
under  rule  15. 
The  time  limited  for  such  appeals  is  twenty-one  days. 
Bole  10.  Rule  10.  Where  an  ex  parte  application  has  been  re- 

^ti^'S  Court  ft^s^  ''^y  *^®  Court  below,  an  application  for  a  similar 
of  Appeal.        purpose  may  be  made  to  the  Court  of  Appeal  ex  parte 

within  four  days  from  the  date  of  such  refusal,  or  within 
such  enlarged  time  as  a  Judge  of  the  Court  below  or  of 
Rule  to  County  the  Appeal  Court  may  allow. 
Court  Judge  to       rpj^^  granting  or  refusing  a  rule  calling  upon  a  Judge  of  a 
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O'StmtT  Goart  to  eetile  and  sign  a  case  on  appeal,  under  19    Ord«rLVIIL, 
k  2?»  Vict,  c  108,  8.  43,  is  discretionary,  and  the  Court  is       ^^  ^^' 
;«sti fiixd  in  refusing  a  mle  where  it  plainly  appears  that  no 
(:cd9(tion  of  law  can  arise  thereon  :  Sharrock  v.  London  and 
Swik  Wewtem  BaUufay  Co.,  1  C.  P.  D.  70. 

Role  11.  When  any  question  of  fact  is  involved  in  an  Bnle  11. 

ippeal,  the  evidence  taken  in  the  Court  below  bearing  on  E^Wence  on 

sQt'h  qa^tion  shall,  subject  to  any  special  order,  be  brought  ing  question 

before  the  CJonrt  of  Appeal  as  follows : —  °^  ^*®*- 

(a)  As    to  any  evidence  taken  by  affidavit,  by  the  Prints  and 

production  of  printed  copies  of  such  of  the  affi-  affidg^]*"  ^^ 
darits  as  have  been  printed,  and  office  copies  of 
SQch  of  them  as  have  not  been  printed. 

(&)  As  to  any  evidence  given  orally,  by  the  produc-  Copy  of 

ticm  of  a  copy  of  the  Judge's  notes,  or  such  other  of  oral'  "***** 

materials  as  the  Court  may  deem  expedient.  evidence. 

See  rules  of  Supreme  Court  (Costs),  Order  V.  rule  15  as  to 
ostsof  printing. 

Cprm  sn  appeal  where  the  affidavits  read  at  the  hearing  in  Printing  dis- 
*.b*  Court  below  were  very  voluminous,  and  had  not  been  P**"**  with, 
prnted,  the  Court  of  Appeal,  on  the  application  of  the 
raiatiff,  in  order  that  expense  might  be  saved,  dispensed 
^th  printing,  and  ordered  the  officer  in  charge  of  the  affi- 
<krit<i  to  attend  in  Court  on  the  hearing  of  the  appeal  with 
tb»  affidaTits  for  the  use  of  the  Court :  Sickles  v.  Morris^  24 
W.R.  102. 

And  on  an  ex  parie  application  for  directions  in  a  pending 
kpfeal,  where  the  evidence  was  very  voluminous,  and  con- 
fitted  entirely  of  written  affidavits,  the  Court  intimated 
thai,  notwithstanding  the  above  order,  it  would  not  be  neces- 
■ly  to  have  additional  office  copies  of  the  affidavits  taken 
for  production  to  the  memhers  of  the  Court,  but  that  the 
'.&e  copies  of  their  own  affidavits,  usually  taken  by  the  soli- 
citon  on  each  side,  and  the  ordinary  copies  supplied  by  them 
to  the  folicitors  on  the  other  side,  would,  with  the  assistance 
of  the  briefs  of  the  junior  counsel  in  the  case,  be  sufficient : 
Cmford  v.  Eomsea  Steam  Brick  and  THe  Works  Co.,  24 
W.  B.  422. 

Rule  12.  Wliere  evidence  has  not  been  printed  in  the  Bnla  12. 

Court  below,  the  Court  below  or  a  Judge  thereof,  or  the  ^^^^  ^?J 

Coort  of  Appeal  or  a  Judge  thereof,  may  order  the  whole  to  be  printed 

or  any  part  thereof  to  be  printed  for  the  purpose  of  the  ft>r  purpose  of 
appeal    il^ny  party  piinting  evidence  for  the  purpose  of 
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Order  Lvm.,  an  appeal  without  such  order  shall  bear  the  costs  thereof, 
—  unless  the  Court  of  Appeal  or  a  Judge  thereof  shall  other- 

wise order. 

See  rules  of  Supreme  Court  (Costs),  Order  V.  rule  15  as  to 
costs  of  printing. 

Bnle  IS.  Kule  13.  If,  upon  .the  hearing  of  an  appeal,  a  question 

riTiingOT'dtrec-  ^^^^  ^  *^  ^^®  ruling  or  direction  of  the  Judge  to  a  jury 
tion  of  Judge,    or  asscssors,  the  Court  shall  have  regard  to  verified  notes 

or  other  evidence,  and  to  such  other  materials  as  the  Court 

may  deem  expedient. 
Snle  14.  Rule  14.  No  interlocutory  order  or  rule  from  which 

order^not**''^     there  has  been  no  appeal  shall  operate  so  as  to  bar  or 
appealed  from,  prejudice  the  Court  of  Appeal  from  giving  such  decision 

upon  the  appeal  as  may  seem  just. 

See  Sugden  v.  Lord  St,  Leonards,  1  P.  D.  154,  noted  on 

section  19,  Act  1873. 

Bnle  15.  Rule  15.  No  appeal  from  an  interlocutory  order  shall, 

appeal?*  except  by  special  leave  of  the  Court  of  Appeal,  be  brought 

after  the  expiration  of  twenty-one  days,  and  no  other 
appeal  shall,  except  by  such  leave,  be  brought  after  the 
expiration  of  one  year.  The  said  respective  periods  shall 
be  calculated  from  the  time  at  which  the  judgment  or 
order  is  signed,  entered,  or  otherwise  perfected,  or  in  the 
case  of  the  refusal  of  an  application,  from  the  date  of 
such  refusal.  Such  deposit  or  other  security  for  the  costs 
to  be  occasioned  by  any  appeal  shall  be  made  or  given  as 
may  be  directed  under  special  circumstances  by  the  Court 
of  Appeal. 

See  Order  LV.  rule  2  (rule  7  of  February  1876)  as  to 
security  for  costs,  and  TJie  Tu>o  Broiherfi,  1  P.  D.  52,  as  to 
granting  leave  to  appeal  from  County  Court  in  admiralty 
matters. 

Pending  Two  actions  brought  by  A.  and  B.  respectively  against  C. 

appeal.  resulted  in  verdicts  for  C.   Final  judgment  was  signed  in  July 

1874,  and  in  September  1874,  A.  paid  the  costs  in  his  action. 
A.  and  B.  both  gave  due  notice  of  appeal,  but  A.  did  not  pro- 
ceed with  his  appeal  until  after  B.'s  appeal  bad  been  heard  in 
Kovember  1875.  In  January  1870  he  gave  notice  of  appeal* 
and  his  appeal  came  on  for  hearing  in  the  form  prescribed  by 
The  Judicature  Act,  1875,  it  was  held  that,  although  a  year 
had  elapsed  since  judgment  had  been  signed,  the  plaintiff's  right 
to  appeal  was  not  barred  by  Order  L  VIII.  rule  15,  as  under  the 
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special  circumBtances  of  the  case  it  was  a  pending  appeal    Order  LVm., 
within  the  meaning  of  the  Act  of  1873,  section  22 :  Taylor  r.       ^^^  ^^- 
Qreenhalgh,  24  W.  R.  311. 

After  the  costs  incident  to  an  appeal  have  been  actually  Time  for 
incurred  by  the  respondent,  and  the  time  is  fixed  for  the  hear-  *PP^y\**g  ^<^r 
ing  of  the  appeal,  it  is  too  late  to  apply  for  an  order  that  the 
appellant  shall  give  security  for  costs :  OrarU  v.  The  Banque 
Franco-Egtfptienne,  1  C.  P.  D.  143. 

Notice  of  motion  by  a  respondent  that  the  appellant  may  No  leave  re- 
be  directed  to  give  security  for  the  costs  of  an  appeal  may  be  4"»red. 
served  without  leave  :  GriUa  v.  Dillon^  2  Ch.  D.  325. 

A  plaintiff  appealed  from  a  decree  dismissing    his  bill.  Deposit 
Upon  proof  of  his  having  no  means  to  answer  the  costs  of  an  ^   ^'^   * 
appeal,  the  appeal  was  stayed  until  he  made  a  deposit  of  £50, 
but  the  Court  declined  to  order  that  in  default  of  his  doing 
so  within  a  given  time  the  appeal  should  be  dismissed :  Wilson 
v.  Smith,  2  Ch.  D.  67. 

Security  for  costs  of  appeal  (£50  deposit)  ordered :  Stock 
V.  Hooper'8  Telegraph  Works,  W.  N.  1876,  p.  230. 

When  security  for  costs  of  appeal  was  ordered  to  be  given.  Bond  with 
a  bond  with  sureties  was  allowed,  and  the  costs  of  the  appli-  "^J^et^es* 
cation  were  ordered  to  follow  the  result  of  the  appeal :  Phos- 
phate Sewage  Co.  v.  Hartmont,  2  Ch.  D.  811. 

The  Court  of  Appeal  refused  to  direct  a  defendant  who  Admiralty 
had  appealed  from  a  judgment  of  the  Admiralty  Division,  *^*i"°- 
although  his  ship  had  been  arrested  and  released  on  bail, 
and  although  he  had  obtained  a  stay  of  execution  pending  the 
appeal,  to  give  security  for  the  costs  of  the  appeal :  The  Vic- 
toria, 1  P.  D.  280. 

Where  on  an  interlocutory  application  the  order  asked  for  Time  from 
was  refused,  but   an  order  is   nevertheless  made  as  to  the  f®f"*J*^  *^[ 

.       t>  .^  f       '  1        .         T.-ii.  T  interlocutory 

costs  of  the  application,  the  time  limited  for  appealing  runs  application. 
from  the  date  of  the  refusal,  and  not  from  the  date  of  entering 
the   order  as  to  costs :  StoindeU  v.  Birmingham  Syndicate,  3 
Ch.  D.  127,  24  W.  R.  911. 

Rule  16.  An  appeal  shall  not  operate  as  a  stay  of  exe-  Bnle  16. 
cution  or  of  proceedings  under  the  decision  appealed  from,  ^^  appeal  *» 

r  o  rr  '    operate  as  stay 

except  80  far  as  the  Court  appealed  from,  or  any  Judge  of  execution 
thereof,  or  the  Court  of  Appeal,  may  so  order ;   and  no  ^^^J*  ^^ 
intermediate  act  or  proceeding  shall  be  invalidated,  except 
so  far  as  the  Court  appealed  from  may  direct. 

As  to  stay  of  execution  pending  appeal  to  House  of  Lords, 
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[sooK  n. 


OrdBrLVni, 
Hula  16. 

Notice. 


Appeal  to 
House  of 
Lords. 


Principles  on 
which  ordered. 


Stay  of  pro- 
ceedings 
refused. 

Money  in 
Conrt  not 
retained. 


Absolute  stay. 


Judicial  donbt. 


Stay  upon 
terms. 


Fund  retained 
in  Court. 


Justice  V.  Mersey  Steel  and  Iron  Co.  1  C.  P.  D.  575,  noted  on 
rule  2  of  this  Order  (p.  314). 

Notice  must  be  given  to  the  other  side  of  any  application 
to  stay  execution  under  a  decision  that  is  appealed  from: 
Bepttblic  of  Peru  v.  Weguelin,  24  W.  R.  297. 

It  was  long  ago  determined  that  proceedings  in  the  Conrt 
of  Chancery  were  not  stayed  by  an  appeal  to  the  House  of 
Lords  [The  Warden  dc.  of  St.  PauTs  v.  Morris,  9  Ves.  315], 
unless  the  Court  should  make  order  thereon  to  the  contrary 
in  causes  in  which  the  Court  might  be  applied  to  for  that 
purpose,  or  unless  in  special  cases  the  House  should  interpose 
by  special  order.  See  Burke  v.  Brown,  cited  in  Macqueen's 
H.  L.  Practice,  p.  234,  and  Huguenin  v.  Baseley,  154  Ves.  180. 

The  stay  of  proceedings  was  in  the  discretion  of  the  Conrt. 
As  a  general  rule  the  Court  would  not  stay  proceedings 
under  an  order  pending  an  appeal  except  upon  terms  which 
would  secure  to  the  successful  party  in  the  Court  below  the 
full  benefit  of  such  order  in  case  the  same  should  be  upheld, 
but  there  were  exceptions  to  such  rule. 

Application  for  stay  of  execution  was  refused  in  WoUbvim 
v.  IngiJby  [1  M.  <SrK.  61],  on  the  ground  that  no  irreparable 
injury  cotQd  ensue  from  non-interference. 

And  as  a  general  rule  where  in  a  suit  not  for  the  adminis- 
tration of  assets  but  to  enforce  a  personal  money  demand,  the 
defendant  pays  the  money  into  Court  as  the  price  for  staying 
the  execution  of  the  decree  of  the  Court  below  pending  a 
successful  appeal  to  the  Court  of  Appeal,  the  Court  will  not 
retain  the  money  pending  an  appeal  to  the  House  of  Lords. 
See  Atherion  v.  British  Nation  Assurance  Co.,  L.  R.  5  Ch.  720, 
and  Harrington  ▼.  Harrington,  L.  R.  3  Ch.  564. 

But  the  Court  would  stay  proceedings  for  enforcing  an 
answer  where  answering  would  render  the  appeal  useless : 
Wood  T.  MUner,  1  J.  &  W.  636.  See  also  King  of  l^fom  y. 
Machado,  4  Russ.  560,  and  Storey  v.  Lennox,  1  M.  &  C.  685, 

Where  the  Court  had  no  judicial  doubt  upon  the  decree  it 
would  not  in  general  stay  proceedings,  but  proceedings  have 
been  stayed  where  a  decree  was  made  in  conformity  with  the 
decision  of  a  foreign  Court,  as  to  which  the  Judge  could  form 
no  judicial  opinion  :  Lord  v.  Colvin,  1  Dr.  &  Sm.  475. 

Proceedings  have  been  stayed  upon  terms  of  obtaining  the 
hearing  of  the  appeal  with  despatch :  Oarcias  v.  Bieardo^ 
1  Ph.  498. 

Where  in  a  suit  for  obtaining  payment  of  a  legacy  de- 
fendantSy  who  held  a  fiduciary  position,  had  paid  a  fund  into 


PART  I.]  APPEALS.  323 

Court  to  abide  the  result  of  the  suit,  and  in  the  Court  helow   Order  LTQI., 
the  Bill  was  dismissed,  the  fund  nevertheless  was  retained  in       BidelS. 
Court  pending  an  appeal  to  the  House  of  Lords  upon  an 
undertaking  by  the  plaintiff  to  submit  to  any  future  order 
the  Court  might  make  for  payment  of  interest  and  costs: 
Corporation  of  Okmceater  v.  Wood,  1  Fh.  493. 

And  where  a  plaintiff  had  obtained  a  decree  ordering  him  to  Security  for 
be  let  into  possession  of  i-eal  estate,  on  motion  by  the  defen-  V^^  ^^^^' 
dant,  who  was  about  to  appeal,  the  plaintiff  declining  to 
give  security  to  refund  the  rents  in  the  event  of  the  decree 
being  reversed,  execution  of  the  decree  was  stayed,  upon 
terms  of  the  defendant  giving  security  for  what  should  be 
found  due  from  him  in  respect  of  past  rents ;  the  future  rents 
were  ordered  to  be  paid  into  Court,  and  the  plaintiff  was  to  be 
at  liberty  to  apply  in  chambers  as  to  maintenance,  and  for 
costs  of  the  appeal :  Barra  v.  FewkeSf  L.  B.  1  Eq.  392. 

In  Walford  v.  Walford,  L.  B.  3  Ch.  812,  execution  of  decree  Irreparable 
was  stayed,  on  the  ground  that  irreparable  damage  might  be  ^^^^^K®- 
done  to  the  appellant,  but  upon  the  appellant  undertaking  to 
prosecute  the  appeal  with  diligence,  and  to  abide  by  any 
order  the  Court  might  make  as  to  payment  of  any  damages 
which  might  be  incurred  by  the  plaintiff  in  consequence  of 
the  order  to  stay. 

In  Burdiek  v.  Oarrick,'  L.  B.  5  Ch.  453,  upon  motion  by  Security  for 
defendants  to  stay  the  execution  of  a  decree  against  them  repayment  of 
for  accounts  pending  an  appeal  to  the  House  of  Lords,  on  the  ^^ 
ground  that  the  plaintiffs  were  out  of  the  jtirisdiction,  the 
Court  refused  to  stay  the  taking  of  the  accounts  or  the  taxa- 
tion of  the  costs,  and  directed  that  the  costs  when  taxed 
should  be  paid  to  the  plaintiff's  solicitor,  on  his  giving  satis- 
factory security  for  their  repayment  in  case  of  a  reversal  of 
the  decree  ;  but  the  plaintiff's  not  being  able  to  give  security  Money  to  be 
for  the  repayment  of  the  money  due  to  them,  it  was  ordered  court**^ 
that  the  amount  should  be  paid  into  Court,  the  defendants 
undertaking  to  abide  by  such  order  as  might  be  made  as  to 
interest,  and  the  costs  were  to  abide  the  result  of  the  appeal. 

In  Merry  v.  NickaOa,  L.  B.  8  Ch.  205,  the  defendant  by  the  Present  rule. 
decree  (which  was  affirmed  by  the  Court  of  Appeal  in  j^^^i^' 
Chancery)  was  ordered  to  pay  to  the  plaintiff  £1100  and 
the  costs  of  the  suit.  The  defendant  moved  that  the  pro- 
ceedings under  the  decree  might  be  stayed  pending  his 
appeal  to  the  House  of  Lords,  and  offered  to  bring  the  money 
into  Court.  The  full  Court  of  Appeal  [Selbome,  L.  C,  James 
and  Mellish,  L.  J  J.]  made  an  order  to  stay  proceedings,  the 

Y  2 
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defendant  to  pay  the  money  to  the  plaintiff,  the  plaintiff 
giving  security  for  repayment  if  the  defendant  succeeded  on 
the  appeal ;  or  the  defendant,  if  the  plaintiff  preferred  that 
course,  to  pay  the  money  into  Court.  The  costs  of  the  suit 
to  be  paid  according  to  the  decree,  on  the  solicitor  undertaking 
to  repay  if  the  Court  should  so  direct,  and  the  defendant 
was  ordered  to  pay  the  costs  of  the  application. 

There  is  no  alteration  in  the  practice  as  to  the  payment  of 
costs  in  such  cases,  and  the  rule  in  Merry  v.  NickaUs  is 
followed.  See  Cooper  v.  Cooper  [2  Ch.  D.  492],  where  a  decree 
had  been  made  for  the  payment  of  a  certain  annuity,  and 
ordering  one  of  the  defendants  to  pay  the  costs  of  the  suit. 
The  same  defendant  gave  notice  of  motion  before  the  Court  of 
Appeal  to  discharge  the  order,  and  then  moved  before  the 
Court  below  that  all  proceedings  under  the  decree  might 
be  stayed  pending  the  motion  of  appeal.  This  motion  was 
refused.  On  appeal  the  Court  of  Appeal  stayed  the  proceed- 
ings, on  the  appellant  paying  into  Court  the  costs  ordered  to 
be  paid,  and  paying  to  the  plaintiff  the  costs  of  the  application. 

Mr.  Justice  Field,  sitting  as  Vacation  Judge,  followed 
Merry  v.  NickaUs  in  Vale  v.  Oppert^  where  under  the  decree 
certain  defendants  were  held  to  be  jointly  and  severally 
liable,  and  were  ordered  to  pay  to  the  plaintiff  a  certain  snm 
of  money  and  the  costs  of  the  suit.  Two  of  those  defendants 
gave  notice  of  appeal,  and  moved  to  stay  the  proceedings 
under  the  decree,  and  the  order  was  made  only  upon  the 
terms  that  they  should  within  a  given  time  either  pay  into 
Court  or  give  sufficient  security  to  the  satisfaction  of  the 
plaintiff,  for  payment  of  the  money,  interest,  and  costs,  and 
the  applicants  were  ordered  to  pay  the  costs  of  the  motion. 

Eule  17.  Wherever  under  these  rules  an  application 
may  be  made  either  to  the  Court  below  or  to  the  Court  of 
Appeal,  or  to  a  Judge  of  the  Court  below  or  of  the  Court 
of  Appeal,  it  shall  be  made  in  the  first  instance  to  the 
Court  or  Judge  below. 

See  Dunraven  Adare  Coal,  dc,  Co,,  33  L.  T.  (N.  S.)  371, 
noted  on  section  18,  Act  1873  (p.  17). 

Kule  18.  Every  applioation  to  a  Judge  of  the  Court  of 
Appeal  shall  be  by  motion^  and  the  provisions  of  Order 
LIU.  shall  apply  thereto. 

Eule  19.  In  order  to  constitute  divisional  Courts  for 
the  determination  of  appeals  from  inferior  Courts  under 
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wsdoD  45  of  The  Judicature  Act,  1 873,  each  division  of  Order  Lvm, 
the  Hig:h  Court  of  Justice  shall,  before  the  let  of  January,      ^^  ^^'    ♦ 
1?76,  select  one  of  the  Judges  of  such  division  to  act  until  Repealed. 
tbe  Isl  of  January  1877,  and  so  on  before  every  first  of 
Janmunr  subsequent  to  the  1st  of  January  1876,  to  act  for 
the  twelve  months  next  ensuing. 

Any  two  or  more  of  the  Judges  so  selected  shall  consti- 
tute a  divisional  Court  for  the  purpose  of  the  said  section. 

Any  other  Judge  of  the  High  Court  of  Justice  may,  by 
inu^ment  between  himself  and  any  one  of  the  Judges 
»  selected,  act  for  such  last-mentioned  Judge  in  any  par- 
ticular case  or  cases,  or  on  any  particular  day  or  days. 

Hie  Judges  so  selected  shall  make  such  arrangements 
t9  they  shall  think  fit,  as  to  the  manner  in  which  appli- 
eitim  may  be  made  to  them,  or  any  of  them,  in  Court  or 
Cittmbers,  under  the  6th  section  of  38  &  39  Yict.  c.  50, 
Tdative  to  appeals  by  motion  under  that  Act.  IRules  of 
Detember  1875,  No.  16.  EepeaM  and  Order  LVIII.  rule  19, 
Dec  1876,  p.  685  substituted.] 

T1»e  divisional  Court  for  appeals  from  inferior  Courts  has  ^P^^^'^*^"*, 
10  piriadiction  to  hear  an  appeal  from  a  judgment  of  the  Court.  ^^^^^ 
Lord  Mayor's  Court  upon  a  demurrer  to  pleadings. 

Upon  motion  in  such  an  appeal  the  Court  has  jurisdiction 
otcr  the  oosts. 

The  Court  will,  as  a  rule,  hear  two  counsel  on  the  same 
ode  in  such  an  appeal :  Le  Blanche  v.  Beutera  Telegram  Co. 
UmiM,  1  Ex.  D.  408,  34  L.  T.  (N.  S.)  691  (p.  86). 

OBDEE  LIX.  Oid«  Lix. 

EFFECT  OF  NON-COMPLIANCE. 

Non-compliance  with  any  of  these  rules  shall  not  render  Effect  of  non- 

the  proceedings  in  any  action  void  unless  the  Court  or  a  ^th  any^of 

Judge  shall  so  direct,  but  such  proceedings  may  be  set  *^^®  ru^^*- 
aside  either  wholly  or  in  part  as  irregular,  or  amended,  or 
otherwise  dealt  with  in  such  manner  and  upon  such  terms 
as  the  Court  or  Judge  shall  think  fit. 

See  Bolfe  v.Madaren,  3  Ch.  D.  106,  noted  on  Order  XIX. 
Ttile  10,  Order  XXVII.  rule  1,  and  Order  XXXIII.  (pp.  194 
a&d  244);  Daubney  v.  Skuttleworthf  1  Ex.  D.  53,  noted  on 
Older  LIIL  rule  4  (p.  302). 
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ORDER  LX. 

OFFICERS. 

Bule  1.  All  officers  who  at  the  time  of  the  oommenc^- 
ment  of  the  said  Act  shall  be  attached  to  the  Court  oi 
Chancery  shall  be  attached  to  the  Chancery  DivisioTi 
of  the  said  High  Court ;  and  all  officers  who  at  the  time 
of  the  commencement  of  the  said  Act  shall  be  attached 
to  the  Court  of  Queen's  Bench  shaU  be  attached  to  the 
Queen's  Bench  Division  of  the  said  High  Court ;  and  all 
officers  who  at  the  time  of  the  commencement  of  the  said 
Act  shall  be  attached  to  the  Court  of  Common  Pleas  shall 
be  attached  to  the  Common  Fleas  Division  of  the  said 
High  Court ;  and  all  officers  who  at  the  time  of  the  com- 
mencement of  the  said  Act  shall  be  attached  to  the  Court 
of  Exchequer  shall  be  attached  to  the  Exchequer  Diyision 
of  the  said  High  Court ;  and  all  officers  who  at  the  time 
of  the  commencement  of  the  said  Act  shall  be  attached  to 
the  Court  of  Probate,  the  Court  of  Divorce,  and  the  Court 
of  Admiralty  respectively  shall  be  attached  to  the  Pro- 
bate, Divorce,  and  Admiralty  Division  of  the  said  High 
Court. 

Bule  2.  Officers  attached  to  any  division  shall  follow 
the  appeals  from  the  same  division,  and  shall  perform  in 
the  Court  of  Appeal  analogous  duties  in  reference  to  such 
appeals  as  the  registrars  and  officers  of  the  Court  of 
Chancery  usually  performed  as  to  re-hearings  in  the  Court 
of  Appeal  in  Chancery,  and  as  the  Masters  and  officers  of 
the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exche- 
quer respectively  performed  as  to  appeals  heard  by  the 
Court  of  Exchequer  Chamber. 


Order  LXL 


Bala  1. 

Sittings. 


ORDER  LXL 

SITTINGS  AND  VACATIONS. 

Rule  1.  The  sittings  of  the  Court  of  Appeal  and  the 
sittings  in  London  and  Middlesex  of  the  High  Court  of 
Justice  shall  be  four  in  every  year,  viz.  the  Michaelmas 
sittings,  the  HUary  sittings,  the  Easter  sittings,  and  the 
Trinity  sittings. 
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The  Michaelmas  sittiDgs  shall  commence  on  the  2nd  of     ozder  ixi. 
November  and  terminate  on  the  2l8t  of  December ;  the  Michaelmas 
Hilary  sittings  shall  commence  on  the  11th  of  January  Hilary. 
and  terminate  on  the  Wednesday  before  Easter;   the 
Easter  sittings  shall  commence  on  the  Tuesday  after  Easter. 
Easter  week  and  terminate  on  the  Friday  before  Whit* 
sonday. 

The  Trinity  sittings  shall  commence  on  the  Tuesday  Trinity. 
after  Whitsun  week  and  terminate  on  the  8th  of  August 

See  sections  26  and  27,  Act  1878,  and  Daubney  v.  SkiMe' 
Uforih,  1  Ex.  D.  53,  noted  on  Order  LIII.  rule  4  (p.  302). 

Bule  2.  The  vacations  to  be  observed  in  the  several  Bvie  8. 
courts  and  ofiBces  of  the  Supreme  Court  shall  be  four  in  Vacation. 
every  year,  viz.,  the  Long  vacation,  the  Christmas  vacation, 
the  Easter  vacation,  and  the  Whitsun  vacation. 

The  Long  vacation  shall  commence  on  the  10th  of  Long  yacation. 
August  and  terminate  on  the  24th  of  October,    The 
Christmas  vacation  shall  commence  on  the  24th  of  De-  Christmas 
comber  and  terminate  on  the  6th  of  January.  vacation. 

The  Easter  vacation  shall  commence  on  Good  Friday  Easter 
and  terminate  on  Easter  Tuesday,  and  the  Whitsun  vaca-  JJf?**°"' 
tion  shall  commence  on  the  Saturday  before  Whitsunday  yacation. 
and  shall  terminate  on  the  Tuesday  after  Whitsunday. 

Bnle  3.  The  days  of  the  commencement  and  tormina-  Buie  8. 
tion  of  each  sitting  and  vacation  shall  be  included  in  such  ^7>  ^^  ^^' 
sitting  and  vacation  respectively.  M?ura?na- 

Rule  4.  The  several  offices  of  the  Supreme  Court  shall  ^^°?  °'  «ttJng« 
be  open  on  every  day  of  the  year,  except  Sundays,  Good  ^iiie  4!*  "^°^ 


Friday,  Monday  and  Tuesday  in  Easter  Week,  Whit  Days  when 
Monday,  Christmas  Day,  and  the  next  following  working  l^^^  ^^^ 
day,    and  all  days   appointed  by  proclamation   to  be 
observed  as  days  of  general  fast,  humiliation,  or  thanks- 
giving. 

Rule  4a.  The  offices  of  each  district  registrar  of  the  Bnie  4ci. 
High  Court  of  Justice  shall  be  open  on  every  day  and  Attendance  of 
hour  in  the  year  on  which  the  offices  of  the  registrar  of  the  re^trlr. 
County  Court  of  the  place  in  which  the  district  registry 
is  sitDate  are  required  to  be  kept  open.    [Bulea  of  Decern' 
ber  1875,  JVb.  15.] 

Rule  46.  The  offices  of  the  Supreme  Court  (includine  *"*•  ^' 

on  Saturday. 
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OrdsrLXl.     the  Judges'  chamberB)  shall  close  on  Saturdays  at   t\ 

o'clock.     [Rules  of  February  1876,  No.  9.] 

Buie  6.  Kule  5.  Two  of  the  Judges  of  the  High  Court  sliall  1 

Vacation  Selected  at  the  commencement,  of  eaich  long  vacatioii    fi 

^  ^^*  the  hearing  in  London  or  Middlesex  during  yacation  < 

all  such  applications  as  may  require  to  be  immediately  c 

promptly  heard.     Such  two  Judges  shall  act  as  yacatio 

Judges  for  one  year  from  their  appointment      In  th 

absence  of  arrangement  between  the  Judges,  the  tw 

yacation  Judges  shall  be  the  two  Judges  last  appointee 

(whether  as  Judges  of  the  said  High  Court  or  of  an; 

Court  whose  jurisdiction  is  by  the  said  Act  transferred  t< 

the  said  High  Court)  who  haye  not  already  served  ai 

yacation  Judges  of  any  such  Courts  and  if  there  shall  nol 

be  two  Judges  for  the  time  being  of  the  said  High  Coari 

who  shall  not  haye  so  seryed,  then  the  two  yacation 

Judges  shall  be  the  Judge  (if  any)  who  has  not  so  served 

and  the  senior  Judge  or  Judges  who  has  or  have  so  served 

once  only  according  to  seniority  of  appointment,  whether 

in  the  said  High  Court  or  such  other  Court  as  aforesaid. 

The  Lord  Chancellor  shall  not  be  liable  to  serve  as  a 

yacation  Judge. 

Snle  6.  Bule  6.  The  yacation  Judges  may  sit  either  separately 

Vacation  Or  together  as  a  divisional  Court  as  occasion  shall  require, 

8e"parateTy  o"*  ^^^  ^^7  ^^^  ^^^  disposo  of  all  actious,  matters,  and 
together.  other  busiuess,  to  whichever  division  the   same  may  be 

Appeals  from     assigned.    No  order  made  by  a  vacation  Judge  shall  be 
vacation  reversed  or  varied  except  by  a  divisional  Court  or  the 

"  ^^'  Court  of  Appeal,  or  a  Judge  thereof,  or  the  Judge  who 

made  the  order.     Any  other  Judge  of  the  High  Court 
may  sit  in  vacation  for  any  vacation  Judge. 
Bnie  7.  Kule  7.  The  yacation  Judges  of  the  High  Court  may 

Powers  of  raca-  disposc  of  all  actious,  matters  and  other  business  of  an 
exunded  to  Urgent  nature  during  any  interval  between  the  sittings  of 
intervals  be-  g^^y  division  of  the  High  Court  to  whiclx  such  business 
orany  divi-       may  be  assigned,  although  such  interval  may  not  be  called 

aional  Court.       ^j  kuOWn  aS  a  Vacatiou. 

Bole  8.  B,\i\e  8.  The  official  referees  shall  sit  at   least  from 

Sittings  of  10  A.M.  to  4  P.M.  ou  every  day  during  the  Michaelmas, 
rSs.  Hilary,  Easter,  and  Trinity  sittings  of  the  High  Court  of 
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Justice,  except  on  Saturdays,  during  such  sittings,  when  Order  LXI., 

they  shall  sit,  at  least,  from  10  a.m.  to  2  p.m.  ;  but  nothing       ^^^^' 

in  this  rule  shall  prevent  their  sitting  on  any  other  days. 
[Bules  of  February  1876,  No.  10.] 


OKDEE  LXII.  Ord«r  ixn. 

exceptions  from  the  rules. 

Nothing  in  these  rules  shall  affect  the  practice  or  pro-  Practice  and 

cedure  in  any  of  the  following  causes  or  matters : —  procedure  in 

Criminal  proceedings ;  criminal 

Proceedings  on  the  crown  side  of  the  Queen's  Bench  p^*^<^«^'°k®» 

,   ,  ,    ^  crown  cases, 

Division ; 
Proceedings  on  the  revenue  side  of  the  Exchequer  revenue  cases, 

Division ; 
Proceedings  for  divorce  or  other  matrimonial  causes,    divorce  or 

The  Divorce  and  Matrimonial  Causes  Bules  and  Begula-  monial  causes. 
tions  will  be  found  in  the  Appendix  (pp.  633  et  seqJ). 

ORDER  LXIIL  Order  ixm. 

interpretation  of  terms. 

The  provisions  of  the  100th  section  of  the  Act  shall  interpretation 
apply  to  these  rules,  <*^  *«"^- 

In  the  construction  of  these  rules,  unless  there  is  any- 
thing in  the  subject  or  context  repugnant  thereto,  the 
several  words  hereinafter  mentioned  or  referred  to  shall 
have  or  include  the  meanings  following : — 

*'  Person  "  shall  include  a  body  corporate  or  politic ;        «  Person." 
"Probate  actions"  shall    include   actions  and  other  "Probate 
matters  relating  to  the  grant  or  recall  of  probate  or  actions." 
of  letters  of  administration  other  than  common  form 
business ; 
**  Proper  oflScer  "  shall,  unless  and  until  any  rule  to  the  «  Proper 
contrary  is  made,  mean  an  officer  to  be  ascertained  officer. 
as  follows : — 

(a)  Where  any  duty  to  be  discharged  under  the 
Act  or  these  rules  is  a  duty  which  has  heretofore 
been  discharged  by  any  officer,  such  officer  shall  con- 
tinue to  be  the  proper  officer  to  discharge  the  same ; 


tf 
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Order  LZm.  (h)  Where  any  new  duty  is  under  the  Act  or  the 

interpreution.  Tvle8  to  be  discharged,  the  proper  officer  to  dischar^ 

the  same  shall  be  such  officer,  having  previously  di 
charged  analogous  duties,  as  may  from  time  to  tin 
be  directed  to  discharge  the  same,  in  the  case  of  a 
officer  of  the  Supreme  Court,  or  the  High  Court  < 
Justice,  or  the  Court  of  Appeal,  not  attached  to  an 
division,  by  the  Lord  Chancellor,  and  in  the  case  c 
an  officer  attached  to  any  division,  by  the  presides 
of  the  division,  and  in  the  case  of  an  officer  attache 
to  any  Judge,  by  such  Judge. 
"  The  Act  '*  and  "  The  Act "  and  "  the  said  Act "  shall  respectively  meai 
"the  said  Act."  The  Supreme  Court  of  Judicature  Act,   1873,   a^ 

amended  by  this  Act. 

The  forma  referred  to  in  the  rules  totU  be  found  in  the  Appendix 
p.  520  et  aeq.  (post). 
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PAET  n. 

ADDITIONAL  EULES  OF  COUBT. 
Tkm  nde»  may  he  died  ae  *'  The  Bules  of  the  Supreme  Court       (Coits.) 


(Coet§y    See  Bulea  of  December  1875,  No.  1.] 

FIRST  ORDER  IN  COUNCIL,*  of  12th  August  1876.  Order  is 

At  the  Court  at  Osborne  House,  Isle  of  Wight,  the     i2Aua/i875. 

12th  day  of  August  1875. 

Present, 

The  Queen's  Most  Excellent  Majesty  in  Cooncil. 

Whereas  by  an  Act  passed  in  the  present  session  of  preamue. 
Pifliament,  intituled  ^  An  Act  to  amend  and  extend  the 
Sqxieme  Coart  of  Judicature  Act,  1873,"  it  is  enacted  that 
b»  Majesty  may,  at  any  time  ai'ter  the  passing  and  before 
the  ecnomencement  of  the  said  Act,  by  Order  in  Council, 
laade  upon  the  recommendation  of  the  Lord  Chancellor, 
the  Lord  Chief  Justice  of  England,  the  Master  of  the 
BoUa^  the  Lord  Chief  Justice  of  the  Common  Pleas,  the 
Loid  Chief  Baron  of  the  Exchequer,  and  the  Lords  Jus- 
tioefi  of  Appeal  in  Chancery,  or  any  five  of  them,  and  the 
(Aher  Judges  of  the  several  Courts  intended  to  be  united 
and  consolidated  by  the  said  principal  Act  as  amended  by 
the  said  Act,  or  of  a  majority  of  such  other  Judges,  make 
m  farther  or  additional  rules  of  Court  for  carrying  the 
said  principal  Act  and  the  said  Act  into  effect,  and  in  par- 
ticQiar  for  all  or  any  of  the  following  matters,  so  far  as 
they  are  not  prorided  for  by  the  rules  in  the  first  schedule 
to  the  said  Act ;  that  is  to  say,  (1)  For  regulating  the  sit- 
tings of  the  High  Court  of  Justice  and  the  Court  of  Appeal, 
ukI  of  any  diyisional  or  other  Courts  thereof  respectively, 
and  of  the  Judges  of  the  said  High  Court  sitting  in  cham- 
bers; and  (2)  For  regulating  the  pleadings,   practice, 

*  Publiihed  in  the  London  Gazette  of  Aagast  24,  1*875. 
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and  procedure  in  the  High  Court  of  Justice  and  Conrt 
Appeal;  and  (3)  Generally  for  regulating  any  matt^ 
relating  to  the  practice  and  procedure  of  the  said  Cou 
respectively,  or  to  the  duties  of  the  officers  thereof,  or 
the  Supreme  Court,  or  to  the  costs  of  proceedings  tKereij 
Now,  therefore,  her  Majesty,  in  pursuance  of  the  sa 
Act,  and  by  and  with  the  advice  of  her  Privy  Counc 
and  upon  the  recommendation  of  the  Lord  Chancellor,  tl 
Lord  Chief  Justice  of  England,  the  Master  of  the  KoU 
the  Lord  Chief  Justice  of  the  Common  Pleas,  the  Xjoi 
Chief  Baron  of  the  Exchequer,  and  the  Lords  Justices  i 
Appeal  in  Chancery,  and  a  majority  of  the  other  Judg€ 
of  the  several  Courts  intended  to  be  united  and  con  sol 
dated  by  the  said  principal  Act  as  amended  by  the  sslI 
Act,  is  pleased  to  make  and  issue  the  additional  rules  c 
Court  follo^ving  for  the  purposes  aforesaid. 

C.  L.  Peel. 


Order  I. 


ORDER  I. 


Print  depositions       Where  any  written  deposition  of  a  witness  has  been  filec 

filed  for  use  on         «  a    '   i  ij'»a»  thi  •    i.    3  1 

trial  unless  other-  for  usc  ou  a  trial,  such  dcpositiou  shall  be  prmted,  unless 

wise  ordered.  xi.  *  j         j 

otherwise  ordered. 


Order  II. 


ORDER  IL 


Depositions  and        The  rulos  of  Court  as  to  printing  depositions  and  affi- 

vionsry  nS^  davits  to  bc  uscd  on  a  trial  shall  not  apply  to  depositions 

bMn^printeti^  ^^^  affidavits  which  have  previously  been  used  upon  any 

to  be  printed.  proceeding  without  having  been  printed. 


Order  III. 


Ezoei 
or  01 


eDtb 
irder. 


by  consent 


Order  IV. 

Print  special 
casdi 


ORDER  m. 

Other  affidavits  than  those  required  to  be  printed  by 
Order  XXXYIIL  rule  6,  in  the  schedule  to  The  Supreme 
Court  of  Judicature  Act,  1875,  may  be  printed  if  all  the 
parties  interested  consent  thereto,  or  the  Court  or  Judge 
so  order. 

ORDER  IV. 

The  3rd  rule  of  Order  XXXIV.  in  the  first  schedule  to 
The  Supreme  Court  of  Judicature  Act,  1875,  shall  apply 
to  a  special  case,  pursuant  to  the  Act  of  13  and  14  Vict. 
c.  35. 


?.sT  a]  COSTS.  333 


ORDER  V.  ,0^) 

Wbcre,  parsaant  to  rnles  of  Court,  any  pleading,  special      o^^^y- 
n»j  petition  of  right,  deposition,  or  affidavit  is  to  be 
printed,  and  where  any  printed  or  other  office  copy  there- 
'^  »  Id  be  taken,  the  following  regnlations  shall  be  ob- 
rrred: — 

1.  The  party  on  whose  behalf  the  deposition  or  affidavit  paity  filing 
is  taken  and  filed  is  to  print  the  same  in  the  a^lHiiTto^'^ 
manner  provided  by  rule  2  of  Order  LVI.  in  the  ^^^ 
first  schedule  to  The  Supreme  Court  of  Judicature 
Act,  1875. 

1  To  enable  the  party  printing  to  print  any  deposition,  aod  entitled  for 
the  officer  with  whom  it  is  filed  shall  on  demand  SSi  »S^  '^ 
deliver  to  such  party  a  copy  written  on  draft 
paper  on  one  side  only. 

3.  The  party  printing  shall,  on  demand  in  writing,  fur-  Party  printing  to 
nish  to  any  other  party   or  his  solicitor  any  SSJ'^?!!^"^ 
number  of  printed  copies,  not  exceeding  ten,  "i»°P»y™«»*- 
upon  payment  therefor  at  the  rate  of  Id,  per 
folio  for  one  copy,  and  ^d.  per  folio  for  every 
other  copy. 

1  The  solicitor  of  the  party  printing  shall  give  credit  solicitor  recewing 
for  the  whole  amount  payable  by  any   other  ^^to^t 
party  for  printed  copies.  ""**■ 

5.  The  party  entitled  to  be  furnished  with  a  print  shall  P*rty  entitled  to 

*  _  *  print  not  to  be 

not  be  allowed  any  charge  in  respect  of  a  written  allowed  for 

written  copy 

copy,  unless  the  Court  or  Judge  shall  otherwise  without  order. 
direct. 

6.  The  party  by  or  on  whose  behalf  any  deposition,  onoeoopj  prints 

affidavit,  or  certificate  is  filed  shall  leave  a  copy  Biti^^  aisday^ 
with  the  officer  with  whom  the  same  is  filed,  ^'^ 
who  shall  examine  it  with  the  original  and  mark 
it  as  an  office  copy — such  copy  shall  be  a  copy 
printed  as  above  provided  where  such  deposition 
or  affidavit  is  to  be  printed. 
T.  The  party  or  solicitor  who  has  taken  any  printed  or  offlce^iestobe 
written  office  copy  of  any  deposition  or  affidavit 
is  to  produce  the  same  upon  every  proceeding  to 
which  the  same  relates. 
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(Ootte.) 
Order  V". 

Party  f-ntitl^  to 
copy  f/f  acy  ua~ 
printwl  ^pr«- 
tion,  affidavit, 
prrjo<-<lir4c,  or 

or  pfrp  ir^l  by  or 

oth^T  p*rty  to  be 

fnm:«r^ed  nith 

IxrU  very  of  copies. 


afipl»(>itK>n  for 
irijunctiorj  or 
wnt  of  ne  eauat. 


Foot  notes  of 
afndaviu  sad 
copies. 


Name  and  addreM 
of  solid  tor. 


8.  Where  any  party  is  entitled  to  a  copy  of  any 

depoeitiony  affidayit,  proceeding,  or  document 
filed  or  prepared  by  or  on  behalf  of  another 
party,  which  is  not  required  to  be  printed,  sach 
copy  shall  be  fiimished  by  the  party  by  or  on 
whose  behalf  the  same  has  been  filed  or  prepared. 

9.  The  party  requiring  any  sneh  copy,  or  his  solicitor, 

is  to  make  a  written  application  to  the  party  by 
whom  the  copy  is  to  be  fdmished,  or  his  solicitor, 
with  an  undertaking  to  pay  the  proper  charges, 
and  thereupon  such  copy  is  to  be  made  and  ready 
to  be  delivered  at  the  expiration  of  twenty-four 
hours  after  the  receipt  of  such  request  and 
undertaking,  or  within  such  other  time  as  the 
Court  or  Judge  may  in  any  case  direct,  and  is  to 
be  furnished  accordingly  upon  demand  and  pay- 
ment of  the  proper  charges. 

10.  In  the  case  of   an  ex  parte  application  for  an 

injunction  or  writ  of  ne  exeai  regnOy  the  party 
making  such  application  is  to  famish  copies  of 
the  affidavits  upon  which  it  is  granted  upon  pay- 
ment of  the  proper  charges  immediately  upon 
the  receipt  of  such  written  request  and  under- 
taking as  aforesaid,  or  within  such  time  as  may 
be  specified  in  such  request,  or  may  have  been 
directed  by  the  Court. 

11.  It  shall  be  stated  in  a  note  at  the  foot  of  every 

affidavit  filed  on  whose  behalf  it  is  so  filed,  and 
such  note  shall  be  printed  on  every  printed  copy 
of  an  affidavit,  or  set  of  affidavits,  and  copied  on 
every  office  copy  and  copy  furnished  to  a  party. 

12.  The  name  and  address  of  the  party  or  solicitor  by 

whom  any  copy  is  furnished  is  to  be  indorsed 
thereon  in  like  manner  as  upon  proceedings  in 
Court,  and  such  party  or  solicitor  is  to  be  answer- 
able for  the  same  being  a  true  copy  of  the  ori- 
ginal, or  of  an  office  copy  of  the  original,  of 
which  it  purports  to  be  a  copy,  as  the  case 
may  be. 
See  Order  lY.  as  to  indorsement  of  address  on  writs,  &c. 
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13.  The  folios  of  all  printed  and  written  office  copies,       (Ooits.) 

and  copies  delivered  or  famished  to  a  party,     ^^^^  V- 
shall  be  numbered  consecutively  in  the  margin  ^^"°** 
thereof,  and  such  written  copies  shall  be  written 
in  a  neat  and  legible  manner  on  the  same  paper 
as  in  the  case  of  printed  copies. 

14.  In  case  any  party  or  solicitor  who  shall  be  required  incaseof  deiknu 

to  furnish  any  such  written  copy  as  aforesaid  ^pi^bfi^ 
shall  either  refuse  or,  for  twenty-four  hours  from  S^i'l^y'??^ 
the  time  when  the  application  for  such  copy  has  ^*'***°**- 
been  made,  neglect  to  famish  the  same,  the 
person  by  whom  such  application  shall  be  made 
shall  be  at  liberty  to  procure  an  office  copy  from 
the  office  in  which  the  original  shall  have  been 
filed,  and  in  such  case  no  costs  shall  be  due  or 
payable  to  the  solicitor  so  making  default  in 
respect  of  the  copy  or  copies  so  applied  for. 

15.  Where,  by  any  order  of  the  Court  (whether  of  omrtorJodge 

appeal  or  otherwise)  or  a  Judge,  any  pleading,  may  mfire  o^^^ 

.  -,  x-Lj  X*  jjxi<u>to  costs  and 

evidence,  or  other  document  is  ordered  to  be  copies, 
printed,  the  Court  or  Judge  may  order  the  ex- 
pense of  printing  to  be  borne  and  allowed,  and 
printed  copies  to  be  furnished  by  and  to  such 
parties  and  upon  such  terms  as  shall  be  thought 
fit. 

See  Order  LYIII.  rules  11  and  12  as  to  the  power  of  the 
Court  of  Appeal  to  order  printing. 


OBDER  VL  OH»EH  Yi. 

The  following  regulations  as  to  costs  of  proceedings  in 
the  Supreme  Court  of  Judicature  shall  regulate  such  costs 
irom  the  commencement  of  the  Supreme  Court  of  Judica- 
ture Acts,  1873  and  1875  :— 

1.  Solicitors  shall  be  entitled  to  charge  and  be  allowed  » Lower  scaie"  of 
the  fees  set  forth  in  the  column  headed  **  Lower  Scale  **  in  ^''''*^ 
the  schedule  hereto — 

In  all  actions  for  purposes  to  which  any  of  the  forms  of  acuoob  respect- 
indorsement  of  claim  on  writs  of  summons  in  sections  1%^^^!?^^' 
II.,  IV.  and  VII.  in  Part  II.  of  Appendix  A,  referred  to  hiJi'^A^^: 
in  the  3rd  rule  of  Order  III.  in  the  schedule  to  The  Supreme  ^^^^^<^  "»»- 
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(Coita.) 
Order  VI. 


Cannea  and  mat* 
tvxn  as<*igiied  by 
n^cL  34  «'f  Act  of 
1873  to  yucen'8 
Bench, 

Cummon  Picas, 


Exchequer, 


Probate,  Divorce, 
and  Admiralty 
DivlBloos, 


and  in  Cannes  and 
miittcrs  by  34th 
•ect.  nwigned  Vo-^ 


Chancery 
Division  by 
creditors,  lega- 
tees, devices, 
helrs-at-liiw  or 
next-of-kin, 
estate  or  amount 
being  under 
£1000. 


And  for  execution 
of  trusts  or 
appointment  of 
now  trustees. 


IMssolntloo  »f 
partnership,  and 
partnership 
aooountB. 


Foreclofinre  or 
redemption. 


Court  of  Judicature  Act,  1875,  or  other  similar  forms,  are 
applicable  (except  as  after  proyided  in  actions  for  injunc- 
tions) ; 

In  all  causes  and  matters  by  the  34th  section  of  The 
Supreme  Court  of  Judicature  Act,  1873,  assigned  to  the 
Queen's  Bench  Division  of  the  Court ; 

In  all  causes  and  matters  by  the  34th  section  of  the 
said  Act  assigned  to  the  Common  Pleas  Division  of 
the  Court ; 

In  all  causes  and  matters  by  the  34th  section  of  the 
said  Act  assigned  to  the  Exchequer  Division  of  the  Court ; 

In  all  causes  and  matters  by  the  34th  section  of  the 
said  Act  assigned  to  the  Probate,  Divorce  and  Admiralty 
Division  of  the  Court ; 

And  also  in  causes  and  matters  by  the  34th  section  of 
the  said  Act  assigned  to  the  Chancery  Division  of  the 
Court  in  the  following  cases  (that  is  to  say)  : — 

1.  By  creditors,  legatees  (whether  specific,  pftuniary, 

or  residuary),  devisees  (whether  in  trust  or  other- 
wise), heirs-at-law  or  next-of-kin,  in  which  the 
personal  or  real  or  personal  and  real  estate  for 
or  against  or  in  respect  of  which  or  for  an  account 
or  administration  of  which  the  demand  may  be 
made  shall  be  under  the  amount  or  value  of 
£1000.  [See  Paddon  v.  Winch,  L.  B.  20  Eq. 
449 :  The  costs  of  a  suit  by  a  legatee  to  enforce 
against  the  testator's  real  estate  in  the  hands  of 
a  purchaser  his  legacy  charged  by  the  will  on 
such  real  estate  are  taxable  on  the  lower  scale 
where  the  amount  of  such  charge  is  less  than 
£1000.] 

2.  For  the  execution  of  trasts  or  appointment  of  new 

trustees  in  which  the  trust  estate  or  fund  shall  be 
under  the  amount  or  value  of  £1000. 

3.  For  dissolution  of  partnership  or  the  taking  of 

partnership  or  any  other  accounts  in  which  the 
partnership  assets,  or  the  estate  or  fund,  shall  be 
under  the  amount  or  value  of  £1000. 

4.  For  foreclosure  or  redemption,  or  for  enforcing  any 

charge  or  lien,  in  which  the  mortgage  whereon 
the  suit  is  founded,  or  the  charge  or  lien  sough 
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to  be  enforced,  shall  be  under  the  amount  or       (Ooiti.) 
ralue  of  £1000.     [CoUerdl  v.  Stratton,  L.  R  9     ^^"""^  ^^- 


Cb.  514 :  The  scale  of  taxation  depends  on  the 
amonnt  actually  advanced  on  the  mortgage,  and 
not  upon  the  amount  due  when  the  action  is 
commenced,  nor  upon  the  amount  of  interest 
unpaid.] 

5.  And  for  specific  performance  in  which  the  pur-  specific  perfonn- 
ehase-money  or  consideration  shall  be  under  the 
amount  or  value  of  £1000. 

6L  In    all   proceeding's   under  the  Trustees*   Belief  Proceedings  under 

Trustee  Acts. 

Acts,  or  under  the  Trustee  Acts,  or  under  any 
of  such  Acts,  in  which  the  trust  estate  or  fimd 
to  which  the  proceeding  relates  shall  be  under 
the  amount  or  value  of  £1000. 
T.  In    all   proceedings  relating  to  the  guardianship  onardumshipor 

.    .  !•  -    ^      J.     '  1.  •   i_    xi_  A.       maintenance  of 

or  maintenance  of  m£eLnts  m  which  the  property  incuits. 
of  the  infant  shall  be  under  the  amount  or  value 
of  £1000. 
8.  In   all  proceedings  by  original  special  case,  and^  ^^^S^i®^**®' 
in  all  proceedingfs  relatino^  to  funds   carried  to  wbeosui^ect. 

f  r^  J   •         11  J-  i         matter  IS  under 

separate  accounts,  and  m  all  proceedings  under  £iooo. 
any  railway  or  private  Act  of  Parliament,  or 
under  any  other  statutory  or  summary  juris- 
diction, and  generally  in  all  other  cases  where 
the  estate  or  fund  to  be  dealt  with  shall  be 
under  the  amount  or  value  of  £1000. 

The  order,  so  far  as  regards  the  cases  numbered  1  and  2  and 
4  to  8  inclusive,  sabstantially  t^ees  with  rule  1  of  the  2nd 
r>;giiktkm  of  the  Court  of  Chancery  of  1860  as  to  fees.  [See 
Xioqgan,  4th  ed.  app.  xxxiii.] 

See  Earl  of  Stamford  v.  Dawscm,  L.  B.  4  Eq.  352,  as  to  the 
principles  on  which  these  regulations  were  to  be  construed. 

2.  Solicitors  shall  be  entitled  to  charge  and  be  allowed  *' Higher  scaie" 

i»       1      •         1  -I  111       XT-    1         o«      1     »«    In  actions  for  spe- 

tlie  fees  Best  forth  m  the  column  headed  "  Higher  Scale     ciai  i^iuncuona 
in  the  schedule*  hereto :  In  all  actions  for  special  injunc*  other  than  tboie 

to  which  '*IiOWef 

tiona  to  retrain  the  commission  or  continuance  of  waste,  ^\!.1^!!^ 
noiianceei,  breaches  of  covenant,  injuries  to  property  and 
infringement  of  rights,  easements,  patents  and  copyrights, 

*  Thii  §cKed»le  wUl  he  found  in  Appendix,  p.  588  et  seq.  (jposf). 

z 


applicable. 


338 


RULES  OP  SUPREME  COURT. 


[book  1 


(Cottr) 
Order  VI. 


Special  allow- 
anceA  and  geoeni 
proTlsiona. 

Special  indoraO' 
ment,  original 
special  cases, 
pleadings,  affi- 
davits in  answer 
to  interrogatoriea, 
and  other  special 
affidavits  wben 
blffher  scale 
applicable. 


Drawing  to  in- 
clude crtpies  for 
use  orforconniel 
to  Mettle. 


Additional  allow- 
aooe  when  in- 
Btnictions  from 
more  than  three 
persons  (not 
partners)  taken. 


And  as  to  swear- 
ing affidavits. 


SpecUl 


Spec! 
affldi 


davits. 


and  other  similar  cases  where  the  procuring  sucb  iiijiin< 
tion  is  the  principal  relief  sought  to  be  obtained,  and  i 
all  cases  other  than  those  to  which  the  fees  in  the  colum 
headed  "  Lower  Scale  "  are  hereby  made  applicable. 

3.  Notwithstanding  these  rules,  the  Court  or  Jadge  ma 
in  any  case  direct  the  fees  set  forth  in  either  of  the  sai 
two  columns  to  be  allowed  to  all  or  either  or  any  of  th 
parties,  and  as  to  all  or  any  part  of  the  costs. 

4.  The  provisions  of  Order  LXIII.  in  the  first  schedul 
to  The  Supreme  Court  of  Judicature  Act,  1875,  shall  appi] 
to  these  rules. 

Order  LXIII.  is  the  interpretation  clause. 

Here  followed  the  achedtde  which  will  he  found  in  ihe  Appendix 
p.  588  et  seq,  (post). 

SPECIAL  ALLOWANCES  AND  GENERAL   PBOVISIONa 

1.  As  to  writs  of  summons  requiring  special  indorse- 
nient,  original  special  cases,  pleadings,  and  affidavits  in 
answer  to  interrogatories,  and  other  special  affidavits 
when  the  higher  scale  is  applicable,  the  taxing  officer 
may,  in  lieu  of  the  allowances  for  instructions  and  pre- 
paring or  drawing,  make  such  allowance  for  work,  labour, 
and  expenses  in  or  about  the  preparation  of  sucb  docu- 
ments as  in  his  discretion  he  may  think  proper. 

2.  As  to  drawing  any  pleading  or  other  document,  the 
fees  allowed  shall  include  any  copy  made  for  the  use  of 
the  solicitor,  agent,  or  client,  or  for  counsel  to  settle. 

3.  As  to  instructions  to  sue  or  defend,  when  the 
higher  scale  is  applicable :  if  in  consequence  of  the  in- 
structions being  taken  separately  from  more  than  three 
persons  (not  being  co-partners)  the  taxing  officer  shall 
consider  the  fee  above  provided  inadequate,  he  may  make 
such  further  allowance  as  he  shall  in  his  discretion  con- 
sider reasonable. 

4.  As  to  affidavits,  when  there  are  several  deponents  to 
be  sworn,  or  it  is  necessary  for  the  purpose  of  an  affidavit 
being  sworn  to  go  to  a  distance,  or  to  employ  an  agent, 
such  reasonable  allowance  may  be  made  as  the  taxing 
officer  in  his  discretion  may  think  fit. 

5.  The  allowances    for    instructions  and  drawing  tui 
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affidavit  in  answer  to  interrogatories  and  other  special       (Costi.) 
affidavits,  and  attending  the  deponent  to  be  sworn,  in-     Q^peb  vi. 
dude  all  attendances  on  the  deponent  to  settle  and  read 
over. 

6.  As  to  delivery  of  pleadings,  services,  and  notices,  the  a»  to  delivery  of 
fees  are  not  to  be  allowed  when  the  same  solicitor  is  for  ^i»en  aoucitor  u 

V     .r  ..  1  .,    ,  «         .1  i.   for  both  partiea* 

both  parties,  unless  it  be  necessary  for  the  purpose  of 
making  an  affidavit  of  service. 

7.  As  to  perusals,  the  fees  are  not  to  apply  where  the  PenuaL 
same  solicitor  is  for  both  pailies. 

8.  As  to  evidence,  such  just  and  reasonable  charges  and  Evidence. 
expanses  as  appear  to  have  been  properly  incurred  in  pro- 
curing evidence,  and  the  attendance  of  witnesses,  are  to  be 
allowed. 

9.  As  to  agency  correspondence,  in  country  agency  OomspondeDoe. 
causes  and  mattei-s,  if  it  be  shown  to  the  satisfaction  of 

the  taxing  officer  that  such  correspondence  has  been 
special  and  extensive,  he  is  to  be  at  liberty  to  make  such 
special  allowance  in  respect  thereof  as  in  his  discretion  he 
may  think  proper. 

10.  As  to  attendances  at  the  Judges'  chambers,  where.  Attendances  at 
from  the  length  of  the  attendance  or  from  the  difficulty  of 

the  case,  the  Judge  or  master  shall  think  the  highest  of 
the  above  fees  an  insufficient  remuneration  for  the  services 
performed,  or  where  the  preparation  of  the  case  or  matter  Preparation  of 

.1         • .   r     «  xi_      T     J  J.        •         J  1  case  or  matter 

to  lay  it  beiore  the  Judge  or  master  m  chambers,  or  on  a  forchnmben 
summons,  shall  have  required  skill  and  labour  for  which  o^h!]^^8kiUOT 
no  fee  has  been  allowed,  the  Judge  or  master  may  allow 
such  fee  in  lieu  of  the  fee  of  £1  la.  above  provided,  not 
exceeding  £2  2s.,  or  where  the  higher  scale  is  applicable 
£3  38,y  or  in  proceedings  to  wind  up  a  company  £5  Ss.,  as 
in  his  discretion  he  may  think  fit ;  and  where  the  pre- 
paration of  the  case  or  matter  to  lay  it  before  a  Judge  at 
chambers  on  a  summons  shall  have  required  and  received 
from  the  solicitor  such  extraordinary  skill  and  labour  as 
materially  to  conduce  to  the  satisfactory  and  speedy  dis- 
posal of  the  business,  and  therefore  shall  appear  to  the 
Judge  to  deserve  higher  remuneration  than  the  ordinary 
fees,  the  Judge  may  allow  to  the  solicitor,  by  a  memo- 
randum in  writing  expressly  made  for  that  purpose  and 

z  2 
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signed  by  the  Judge,  specifying  distinctly  the  grounds  of 
such  allowance,  such  fee,  not  exceeding  10  guineas,  as  in 
his  discretion  he  may  think  fit,  instead  of  the  above  fees 
of  £2  2s.,  £3  38.  and  £5  58. 

11.  As  to  attendances  at  the  Judges'  chambers,  where 
by  reason  of  the  non-attendance  of  any  party  (and  it  is  not 
considered  expedient  to  proceed  ex  parie),  or  where  by 
reason  of  the  neglect  of  any  party  in  not  being  prepared 
with  any  proper  evidence,  account,  or  other  proceeding, 
the  attendance  is  adjourned  without  any  useful  progre® 
being  made,  the  Judge  may  order  such  an  amount  of  costs 
(if  any)  as  he  shall  think  reasonable  to  be  paid  td  the 
party  attending,  by  the  party  so  absent  or  neglectful,  or 
by  his  solicitor  personally ;  and  the  party  so  absent,  or 
neglectful,  is  not  to  be  allowed  any  fee  as  against  any 
other  party,  or  any  estate  or  fund  in  which  any  other 
party  is  interested. 

12.  A  folio  is  to  comprise  72  words,  every  figure  com- 
prised in  a  column  being  counted  as  one  word. 

13.  Such  costs  of  procuring  the  advice  of  counsel  on 
the  pleadings,  evidence,  and  proceedings  in  any  cause  or 
matter,  as  the  taxing  officer  shall,  in  his  discretion,  think 
just  and  reasonable,  and  of  procuring  counsel  to  settle 
such  pleadings  and  special  affidavits,  as  the  taxing  officer 
shall,  in  his  discretion,  think  proper  to  be  settled  by 
counsel,  are  to  be  allowed ;  but  as  to  affidavits,  a  separate 
fee  id  not  to  be  allowed  for  each  affidavit,  but  one  fee  for 
all  the  affidavits  proper  to  be  so  settled,  which  are  or 
ought  to  be  filed  at  the  same  time. 

14.  As  to  counsel  attending  at  Judges'  chambers,  no 
costs  thereof  shall  in  any  case  be  allowed,  unless  the  Judge 
certifies  it  to  be  a  proper  case  for  counsel  to  attend. 

In  WM  V.  Fitzgerald  [  W.  N.  1875,  p.  244],  the  Master  of  the 
Bolls  Raid  he  wished  it  to  he  known  that,  except  in  applica- 
tions for  time,  in  which  counsel  could  not  be  allowed  to 
appear,  it  was  not  necessary  in  his  chambers  for  the  attend- 
ance of  counsel  to  be  expressly  allowed. 

15.  As  to  inspection  of  documents,  under  Order  XXXI. 
rule  14,  no  allowance  is  to  be  made  for  any  notice  or  in- 
spection, unless  it  is  shown,  to  the  satisfaction  of  the 
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taxing  officer,  that  there  were  good  and  sufficient  reasons       (Costs.) 
for  giving  such  notice  and  making  such  inspection.  Ordeb  vi. 

16.  As  to  taking  copies  of  documents  in  possession  of  copies  of  docn- 
another  party  or  extracts  therefrom,  under  rules  of  Court 

or  any  special  order,  the  party  entitled  to  take  the  copy  or 
extract  is  to  pay  the  solicitor  of  the  party  producing  the 
document  for  such  copy  or  extract,  as  he  may,  by  writing, 
require,  at  the  rate  of  4(2.  per  folio ;  and  if  the  solicitor 
of  the  party  producing  the  document  refuses  or  neglects 
to  supply  the  same,  the  solicitor  requiring  the  copy  or 
extract  is  to  be  at  liberty  to  make  it,  and  the  solicitor 
for  the  party  producing  is  not  to  be  entitled  to  any  fee  in 
respect  thereof. 

17.  Where  a  petition  in  any  cause  or  matter,  assigned  unnecwoiy 

Vv    •   •  •  T  -1  '  o  appearance  upon 

to  the  Chancery  Division,  is  served,  and  notice  is  given  to  petition. 
the  party  served  that  in  case  of  his  appearance  in  Court 
his  costs  will  be  objected  to,  and  accompanied  by  a  tender 
of  costs  for  perusing  the  same,  the  amount  to  be  tendered 
shall  be  £2  29.  The  party  making  such  payment  shall  be 
allowed  the  same  in  his  costs,  provided  such  service  was 
proper,  but  not  otherwise ;  but  this  order  is  without  preju- 
dice to  the  rights  of  either  party  to  costs,  or  to  object  to 
costs  where  no  such  tender  is  made,  or  where  the  Conrt  or 
Judge  shall  consider  the  party  entitled  notwithstanding 
such  notice  or  tender  to  appear  in  Court.  In  any  other  Tender  £221. 
casd  in  which  a  solicitor  of  a  party  served  necessarily  or 
properly  peruses  any  such  petition  without  appearing 
thereon,  he  is  to  be  allowed  a  fee  not  exceeding  £2  28. 

18.  The  Court  or  Judge  may,  at  the  hearing  of  any  oomt  or  Judge 
cause  or  matter,  or  upon  any  application  or  procedure  in  costa  improperly 

..         ,      r>t         A  A      1  t  tit  Incurred  or  give 

any  cause  or  matter  m  Court  or  at  chambers,  and  whether  special  directions 
the  same  is  objected  to  or  not,  direct  the  costs  of  any  ^  ^'* 

pleading,  affidavit,  evidence,  notice  to  cross-examine  wit- 
nesses, account,  statement,  or  other  proceeding,  or  any  part 
thereof  which  is  improper,  unnecessary,  or  contains  un- 
necessary matter,  or  is  of  unnecessary  length,  to  be  dis- 
allowed, or  may  direct  the  taxing  officer  to  look  into  the 
same  and  to  disallow  the  costs  thereof,  or  of  such  part 
thereof  as  he  shall  find  to  be  improper,  unnecessary,  or  to 
contain  unnecessary    matter,  or  to  be  of   unnecessary 
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length ;  and  in  such  case  the  party  whose  costs  are  bo  dis- 
allowed shall  pay  the  costs  occasioned  to  the  other  parties 
by  such  unnecessary  proceeding,  matter,  or  length ;  and  in 
any  case  where  such  question  shall  not  haye  been  raised 
before  and  dealt  with  by  the  Court  or  Judge,  the  taxin^: 
officer  may  look  into  the  same  (and,  as  to  evidence,  al- 
though the  same  may  be  entered  as  read  in  any  decree  or 
order)  for  the  purpose  aforesaid,  and  thereupon  the  same 
consequences  shall  ensue  as  if  he  had  been  specially 
directed  to  do  so. 

19.  In  any  case  in  which,  under  the  preceding  rule  No. 
18,  or  any  other  rule  of  Court,  or  by  the  order  or  direc- 
tion of  a  Court  or  Judge,  or  otherwise,  a  party  ^ititled  to 
receive  costs  is  liable  to  pay  costs  to  any  other  party,  the 
taxing  officer  may  tax  the  costs  such  party  is  so  liable  to 
pay,  and  may  adjust  the  same  by  way  of  deduction  or 
set-off,  or  may,  if  he  shall  think  fit,  delay  the  allowance  of 
the  costs*  such  party  is  entitled  to  receive  until  he  has 
paid  or  tendered  the  costs  he  is  liable  to  pay ;  or  such 
officer  may  allow  or  certify  the  costs  to  be  paid,  and  the 
same  may  be  recovered  by  the  party  entitled  thereto  in 
the  same  manner  as  costs  ordered  to  be  paid  may  be 
recovered. 

20.  Where  in  the  Chancery  Division  any  question  as  to 
any  costs  is,  under  the  preceding  rule  18,  dealt,  with  at 
chambers,  the  chief  clerk  is  to  make  a  note  thereof,  and 
state  the  same  on  his  allowance  of  the  fees  for  attendances 
at  chambers,  or  otherwise,  as  may  be  convenient  for  the 
information  of  the  taxing  officer. 

21.  Where  any  party  appears  upon  any  application  or 
proceeding  in  Court  or  at  chambers,  in  which  he  is  not 
interested,  or  upon  which,  according  to  the  practice  of  the 
Court,  he  ought  not  to  attend,'  he  is  not  to  be  allowed  any 
costs  of  such  appearance,  unless  the  Court  or  Judge  shall 
expressly  direct  such  costs  to  be  allowed. 

22.  As  to  applications  to  extend  the  time  for  taking  any 
proceedings  limited  by  rules  of  Court  (subject  to  any 
special  order  as  to  the  costs  of,  and  occasioned  by,  any 
such  application),  the  costs  of  one  application  are,  without 
special  order,  to  be  allowed  as  costs  in  the  cause  or  matter, 
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bat  (unless  specially  ordered)  no  costs  are  to  be  allowed  of      (Oofti.) 
any  further  application  to  the  party  making  the  same  as     Qrt)eb  vi. 
against  any  other  party,  or  any  estate  or  fund  in  which 
any  other  party  is  interested. 

23.  The  taxing  officers  of  the  Supreme  Court,  or  of  Datiesof 
any  division  thereof,  shall,  for  the  purpose  of  any  ^° 
proceeding  before  them,  have  power  and  authority  to 
administer  oaths,  and  shall,  in  relation  to  the  taxation  of 
costs,  perform  all  such  duties  as  have  heretofore  been 
performed  by  any  of  the  masters,  taxing  masters,  regis- 
trars, or  other  officers  of  any  of  the  Courts  whose 
jurisdiction  is  by  the  Act  transferred  to  the  High  Court 

of  Justice  or  Court  of  Appeal,  and  shaU,  in  respect  thereof, 
have  such  powers  and  authorities  as,  previous  to  the 
commencement  of  the  Act,  were  vested  in  any  of  such 
officers,  including  examining  witnesses,  directing  produc- 
tion of  booksy  papers,  and  documents,  making  separate 
certificates  or  allocaturs,  requiring  any  party  to  be  repre- 
sented by  a  separate  solicitor,  and  to  direct  and  adopt  all 
such  other  proceedings  as  could  be  directed  and  adopted 
by  any  such  officer  on  references  for  the  taxation  of  costs, 
and  taking  accounts  of  what  is  due  in  respect  of  such 
costs,  and  such  other  accounts  connected  therewith  as 
may  be  directed  by  the  Court  or  a  Judge. 

24.  The  taxing  officer  shall  have  authority  to  arrange  AttendADoe 
and  direct  what  parties  are  to  attend  before  him  on  the  ooar.***  "*^ 
taxation  of  costs  to  be  borne  by  a  fund  or  estate,  and  to 
disallow  the  costs  of  any  party  whose  attendance  such 

officer  shall,  in  his  discretion,  consider  unnecessary  in 
consequence  of  the  interest  of  such  party  in  such  fand  or 
estate  being  small  or  remote,  or  sufficiently  protected  by 
other  parties  interested. 

25.  When  any  party  entitled  to  costs  refuses  or  neglects  pany  entitled  to 
to  bring  in  his  costs  for  taxation,  or  to  procure  the  same  castLnoitobo 
to  be  taxed,  and  thereby  prejudices  any  other  party,  the  deffio^any 
taxing  officer  shall  be  at  liberty  to  certify  the  costs  of  °^®'  ^^^^' 
the  other  parties,  and-  certify  such  refusal  or  neglect,  or 

may  allow  such  party  refusing  or  neglecting  a  nominal  or 
other  sum  for  such  costs,  so  as  to  prevent  any  other  party 
being  prejudiced  by  such  refusal  or  neglect. 
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26.  As  to  costs  to  be  paid  or  borne  by  another  party, 
no  costs  are  to  be  allowed  which  do  not  appear  to  the 
taxing  officer  to  have  been  necessary  or  proper  for  the 
attainment  of  justice  or  defending  the  rights  of  the  party, 
or  which  appear  to  the  taxing  officer  to  have  been 
incurred  through  over-caution,  negligence,  or  mistake,  or 
merely  at  the  desire  of  the  party. 

27.  As  to  any  work  and  labour  properly  performed  and 
not  herein  provided  for,  and  in  respect  of  which  fees  have 
heretofore  been  allowed,  the  same  or  similar  fees  are  to 
be  allowed  for  such  work  and  labour  as  have  heretofore 
been  allowed. 

This  is  to  the  same  effect  as  the  concluding  rule  in  the 
2nd  schedule  to  the  Court  of  Chancery  regulations  of  1 860 
as  to  fees. 

Under  The  Common  Law  Procedure  Act,  1852  [15  &  1 6  Vict 
c.  76],  a  scale  of  allowance  to  different  witnesses,  according 
to  their  station  in  life,  was  prepared,  and  approved  by  the 
Judges.  See  Directions  to  the  Masters  of  27th  January  1853 ; 
Chitty's  ArchhoM's  Practice,  11th  ed.  p.  1775,  and  Day's 
Practice,  4th  ed.  p.  645. 

V.-C.  Wood,  in  Clark  v.  Qill[\  K.&  J.  22],  said  that,  thongh 
this  scale  was  not  in  terms  expressly  applicable  to  -witnesses 
in  equity,  no  doubt  the  taxing  masters  of  that  Court  would 
regulate  the  allowances  on  the  same  basis.  And  in  a  case 
which  was  soon  afterwards  decided  (in  which  Clark  v.*  Crill 
was  cited),  V.-C.  Kindersley  laid  down  the  rule  that  the  same 
scale  of  compensation  must  be  allowed  to  a  witness  examined 
in-  a  Court  of  equity  as  in  a  Court  of  common  law  :  Nohes  v. 
Gibbons,  5  W.  R.  216 ;  26  L.  J.  (Ch.)  208. 

The  costs  chargeable  under  a  taxation  as  between  party 
and  party  are  such  as  are  necessary  to  enable  the  adverse 
party  to  conduct  the  litigation,  and  no  more.  Any  charges 
merely  for  conducting  litigation  more  conveniently  may  be 
called  luxuries,  and  must  be  paid  by  the  party  incurring 
them  [per  V.-C.  Malins],  and  consequently  in  a  suit  to 
restrain  the  infringement  of  a  patent  in  which  the  defendant 
had  set  up  several  cases  as  anticipations,  the  costs  of  draw- 
ings of  exhibits  for  the  purpose  of  affixing  to  the  margin  of 
counsers  briefs  were  disallowed :  Smith  v.  Buller,  L.  R.  19  Eq 
473.  '      * 

There  is  no  positive  rule  for  fixing  an  allowance  to 
scientific  witnesses  for  reading  up  a  case  with  a  view  to  give 
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iqxm  it^  but  it  was  the  practice  in  equity  to  allow  (Coitt.) 
»  proper  remuneration  to  such  witnesses,  and  £7  Is,  a  day  Order  VI. 
ktt  been  allowed  [Smith  v.  BuUefy  L.  E.  19  Eq.  at  p.  478]  ;  and 
ilso  to  make  a  proper  allowance  in  patent  suits  for  preparing 
A  nsodcl  IBaUey  v.  Kynock,  L.  E.  20  Eq.  632],  and  to  make  a 
frTper  allowance  to  an  accountant  employed  as  a  skilled 
witMas :  In  re  C.  Laffitte  and  Co.,  L.  B.  20  Eq.  650. 

See  43rd    section   of  The  Patent  Law  Amendment  Act  Co«ti  in  Patent 
'15  &  16  Vict,  c  88],  as  to  disallowance  of  costs  in  patent  ^  **"*' 
tftkns  at  c^ommon  law  for    deliyering   particulars   unless 
ctTtified   by   tlie  Judge  to  have  been   proved,  and  BaOey 
T.  Kyaoek,  li.  B.  20  Eq.  635,  as  to  the  different  practice  in 
equity. 

The  gsieral  rule  in  equity  was  that  the  costs  of  briefs  to  connaei. 

two  ooonsel  only  would  be  allowed,  nnless   in   exceptional 

ciiram&tances  [Smith  v.  Buller,  L.  E.  19  Eq.  473],  such  as 

tbe  pleadings  being  extremely  heavy,  as  in  Pearce  v.  Lindsay 

[I  Db  G.  P.  4c  J.  573],  or  the  junior  counsel  who  has  drawn 

^  pleadings  being  called  within  the  bar,  and  thus  neces- 

BUting  ihe  employment  of  another  junior.     On  this  point, 

ifHt  Cmuau  V.  Cou^ens  [L.  E.  7  Ch.  48],  wihere  under  special 

onaimstanoes  the  costs  of  a  third  counsel  were  allowed ;  but 

see  Beits  ▼.  Cleaver  [L.  R  7  Ch.  613],  where  Cousens  v.  Cousens 

vas  observed  upon,  and  the  costs  of  a  third  counsel  were 

dihallowed,  and  Memorandum  in  L.  E.  10  Ch.  540,  of  an- 

Bi/iOLcement  of  directions  having  been  given  to  the  taxing 

Bttster  that  the  mere  fact  of  the  junior  counsel  in  a  suit 

^ving  been  appointed  one  of  Her  Majesty  counsel  was  not 

ft  sufficient  reason  for  allowing  on  taxation  the  costs  of  briefs 

tv>  three  oonnsel.    Since  that  announcement  the  cost  of  briefs 

to  three  oonnsel  have  been  allowed  where  the  junior  counsel 

W  been  called  within  the  bar  before. the  hearing  of  the 

claim,  and  after  a  leader  had  been  retained,  the  length  of 

tlie  pleadings  being  such  as  to  justify  a  third  counsel  in  any 

event :  In  re  Lqgitte  d  Co.,  L.  E.  20  Eq.  650. 

28.  The  roles,  orders,  and  practice  of  any  Court  whose  Existinsruiesaa 
joriadiction  is  transferred  to  the  High  Court  of  Justice  or  ^'*' 
Court  of  Appeal,  relating  to  costs,  and  the  allowance  of 
the  fees  of  solicitont  and  attorneys,  and  the  taxation  of 
costs,  existing  prior  to  the  commencement  of  the  Act, 
shall,  in  so  £ar  as  they  are  not  inconsistent  with  the  Act, 
aad  the  roles  of  Court  in  porsuance  thereof  remain  in 
foioe  and  be  applicable  to  costs  of  the  same  or  analogous 
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proceedings,  and  to  the  allowance  of  the  fees  of  solicitor  i 
of  the  Supreme  Court  and  the  taxation  of  costs  in  tlxei 
High  Court  of  Justice  and  Court  of  Appeal. 

29.  As  to  all  fees  or  allowances  which  are  discretionary, 
the  same  are,  unless  otherwise  proyided,  to  be  allowed  at. 
the  discretion  of  the  taxing  officer,  who,  in  the  exercise  of 
such  discretion,  is  to  take  into  consideration  the  other  fees 
and  allowances  to  the  solicitor  and  counsel,  if  any,   in 
respect  of  the  work  to  which  any  such  allowance  applies, 
the  nature  and  importance  of  the  cause  or  matter,  the 
amount  inyolved,  the  interest  of  the  parties,  the  fdnd  or 
persons  to  bear  the  costs,  the  general  conduct  and  costs 
of  the  proceedings,  and  all  other  circumstances. 

See  Consolidated  Order  XL.  as  to  costs,  &o. 

80.  Any  party  who  may  be  dissatisfied  with  the  allow- 
ance or  disallowance,  by  the  taxing  officer,  in  any  biU  of 
costs  taxed  by  him,  of  the  whole  or  any  part  of  any  iteoa 
or  items,  may,  at  any  time  before  the  certificate  or  allo- 
catur is  signed,  deliver  to  the  other  party  interested 
therein,  and  carry  in  before  the  taxing  officer,  an  objection 
in  writing  to  such  allowance  or  disallowance,  specifying 
therein  by  a  list,  in  a  short  and  concise  form,  the  item  or 
items,  or  parts  or  part  thereof  objected  to,  and  may 
thereupon  apply  to  the  taxing  officer  to  review  the  taxa- 
tion in  respect  of  the  same. 

81.  Upon  such  application,  the  taxing  officer  shall  re- 
consider and  review  his  taxation  upon  such  objections,  and 
he  may,  if  he  shall  think  fit,  receive  further  evid^ice  in 
respect  thereof,  and,  if  so  required  by  either  party,  he 
shall  state  either  in  his  certificate  of  taxation  or  allocatur, 
or  by  reference  to  such  objection,  the  grounds  and  reasons 
of  his  decision  thereon,  and  any  special  facts  or  circum- 
stances relating  thereto. 

32.  Any  party  who  may  be  dissatisfied  with  the  certi- 
ficate or  allocatur  of  the  taxing  officer,  as  to  any  item  or 
part  of  an  item  which  may  have  been  objected  to,  as  afore- 
said, may  apply  to  a  Judge  at  chambers  for  an  order  to 
review  the  taxation  as  to  the  same  item  or  part  of  an 
item,  and  the  Judge  may  thereupon  make  such  order  as 
to  the  Judge  may  seem  just ;  but  the  certificate  or  alio- 
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catur  of  the  taxiog  o£Scer  shall  be  final  and  conclnsiye,  as       (Cosu.) 
to  all  matters  which  shall  not  have  been  objected  to  in     Qrp^R  v^- 
manner  aforesaid. 

33.  Such  application  shall  be  heard  and  determined  by  Nofrwhevidenc© 
the   Judge   upon  the  evidence  which  shall  have  been 

brought  in  before  the  taxing  officer,  and  no  further  evi- 
dence shall  be  received  upon  the  hearing  thereof,  unless 
the  Judge  shall  otherwise  direct. 

34.  When  a  writ  of  summons  for  the  commencement  of  ABt©  proceed  topi 

to  district  regiA- 

an  action  shall  be  issued  from  a  district,  and  when  an  try. 
action  proceeds  in  a  district  registry,  all  fees  and  allow- 
ances, and  rules  and  directions  relating  to  costs,  which 
would  be  applicable  to  such  proceeding  if  the  writ  of 
summons  were  issued  in  London,  and  if  the  action  pro- 
ceeded in  London,  shall  apply  to  such  writ  of  summons 
issued  from  and  other  proceedings  in  the  district  registry. 

Cairns,  C.  John  Mellob. 

a.  e.  cockburn.  kobt.  lush. 

G.  Jessel.  Wm.  Baliol  Brett. 

Coleridge.  A.  Cleasby. 

FiTZROY  Kelly.  W.  E.  Grove. 

W.  M.  James.  J.  E.  Quain. 

George  Mellish.  James  Hankek. 

EiCHD.  Malins.  C.  E.  Pollock. 

James  Bacon.  W.  V.  Field. 

Charles  Hall.  J.  W.  Huddleston. 

G.  Bramwell.  Nathanl.  Lindley. 
Colin  Blackburn. 
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PART  III. 


Conrt  Feei.  COURT  FEES. 

^o^^**'^  .0-.  ORDER  OF  THE  28th  Octobeb  1875. 

28  Ocr.  1875. 

The  Right  Honourable  Hugh  MacCalmont  Baron  Cairns,  Lord 
High  Chancellor  of  Great  Britain,  by  and  with  the  advice  and 
consent  of  the  undersigned  Judges  of  the  Supreme  Court,  and 
with  the  concurrence  of  the  Lords  Commissioners  of  Her 
Majesty's  Treasury,  doth  hereby  and  in  pursuance  and  execution 
of  the  powers  given  by  The  Supreme  Court  of  Judicature  Act, 
1875,  and  all  other  powers  and  authorities  enabling  him  in  this 
behalf,  order  and  direct  in  manner  following : — 

L 

Foee  in  schedule.  The  fees  and  per-centages  contained  in  the  schedule  *  hereto  are  fixed 
and  appointed  to  be,  and  sh£lll  be  taken  in  the  High  Court  of  Justice, 
and  in  the  Court  of  Appeal,  and  in  any  Court  to  be  created  by  any 
commission,  and  in  any  office  which  is  connected  with  any  of  those 
Courts,  or  in  which  any  business  connected  with  any  of  those  Courts 
is  conducted,  and  by  any  officer  paid  wholly  or  partly  out  of  public 
moneys  who  is  attached  to  any  of  those  Courts  or  the  Supreme  Court, 
or  any  Judge  of  those  Courts,  or  any  of  them  ;  and  the  said  fees  and 
per-centages  shall  be  taken  by  Rtamps,  except  those  taken  in  the  District 
Registries,  which  shall,  imtil  further  order,  be  taken  in  money,  and 
applied  and  accounted  for  in  such  manner  as  the.  Treasury  may  from 
time  to  time  direct 

In  suits  pending  when  the  Judicature  Acts  came  into 
operation,  where  accounts  have  been  carried  into  chambers 
before  the  commencement  of  the  Judicature  Acts,  the  old 
scale  of  fees  is  applicable,  but  where  the  accounts  have  not 
been  carried  in  till  after  the  commencement  of  the  Acts,  the 
new  scale  prescribed  by  the  above  order  is  applicable.  Also, 
the  per-centage  on  the  taking  of  accounts  chargeable  under 
the  recent  order  is  in  substitution  for  the  fee  on  the  certificate 
of  the  result  of  the  account  chargeable  under  the  old  practice  : 
Meredith  v.  Treffey,  24  W.  B.  199 ;  33  L.  T.  (N.  S.)  715. 

*  This  schedule  will  he  found  in  the  Appendix,  p,  601,  et  seq, 
(  post). 


Pending  snlta. 
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«  II.  Court  Feet. 


llie  fees  and  per-centages  set  'brth  in  the  column  headed  Lower  Lower  scale. 
Scale  in  the  schedule  hereto  are  to  be  taken  and  paid  in  all  cases  in 
which  the  lower  scale  of  fees  is  to  be  charged  and  allowed  to  solicitors 
under  the  provisions  of  the  Additional  Rules  of  Court  under  The 
Supreme  Court  of  Judicature  Act,  1875,  issued  by  Order  in  Council, 
dated  the  12th  day  of  August,  1875,  and  the  fees  and  per-centages  set 
forth  in  the  column  headed  Higher  Scale  in  the  schedule  hereto  are  to  Higher  icale. 
be  taken  and  paid  in  all  other  cases. 

III. 

In  causes  and  matters  by  the  34th  section  of  The  Supreme  Court  Ab  to  caiues  and 
of  Judicature  Act,  1873,  assigned  to  the  Chancery  Division  :  S*ChS^y^°^ 

The  solicitor  or  party  acting  in  person  shall,  on  any  proceeding  in  Division. 
which  he  claims  to  pay  fees  according  to  the  Lower  Scale,  file  with  the 
proper  oflBcer  a  certificate  in  the  form  hereunder  set  forth,  of  which 
certificate  the  officer  is,  at  the  request  of  any  solicitor  or  any  party 
acting  in  person  in  the  cause  or  matter,  to  mark  a  copy  without 
a  fee. 

On  production  of  such  copy  of  the  certificate  all  officers  of  the  Court 
are  to  receive  and  file  all  proceedings  in  the  cause  or  matter  bearing 
stamps  according  to  the  Lower  Scale. 

In  any  case  certified  for  the  Lower  Scale  of  Court  fees,  in  which  it 
shall  happen  that  the  solicitor  shall  become  entitled  to  charge  and  be 
allowed  according  to  the  Higher  Scale  of  solicitors*  fees,  the  deficiency 
in  the  fees  of  Court  is  to  be  made  good. 

In  any  case  in  which  the  fees  have  been  paid  upon  the  Higher  Scale 
and  in  which  it  shall  happen  that  the  solicitor  shall  become  entitled  to 
charge  and  be  allowed  only  according  to  the  Lower  Scale  of  solicitors* 
fees,  the  excess  of  fees  so  paid  may  be  allowed  upon  the  taxation  of 
costs,  if  the  circumstances  of  the  case  shall,  in  the  judgment  of  the 
taxing  officer,  justify  such  allowance. 

• 

IV. 

The  provisions  in  this  Order  shall  not  apply  to  or  affect  any  of  the  Exceptions, 
matters  following  (that  is  to  say) : — 

The  existing  fees  and  per-centages  in  respect  of  any  of  the  jurisdic- 
tions which  are  not,  by  the  Supreme  Court  of  Judicature  Acts, 
1873  and  1875,  transferred  to  tiie  High  Court  of  Justice  or  the 
Court  of  Appeal ; 

The  existing  fees  and  per-centages  in  respect  of  any  matter  at  the 
time  of  the  passing  of  The  Supreme  Court  of  Judicature  Act,  1875, 
within  the  jurisdiction  of  the  Court  of  Probate,  the  Court  for 
Divorce  and  Matrimonial  Causes,  or  the  Admiralty  Court,  or 
relating  to  any  appeal  from  the  Chief  Judge  in  Bankruptcy, 
except  so  far  as  the  procedure  in  any  such  matter,  or  the  fees  or 
per-centages  to  be  taken  in  respect  thereof,  is  or  are  expressly 
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[boor  it. 


Court  Feei. 


Snlng  in 
forma  pauperit. 


Abolition* 
of  old  BC&lC. 


Folio. 


Interprebitloii 

clause. 


varied  by  the  schedule  to  the  said  Act,  or  by  this  Order,  or  by 
any  rules  of  Court  made  or  to  be  made  by  Order  la  Council 
before  the  commencement  of  the  said  Act. 

The  existing  fees  and  per-centages  in  respect  of  any  criminal  pro- 
ceedings, other  than  such  proceedings  on  the  Crown  side  of  the 
Queen's  Bench  Division  as  the  scale  contained  in  the  schedule 
hereto  may  be  applicable  to ; 

The  existing  fees  and  per-centages  in  respect  of  matters  on  the 
Kevenue  side  of  the  Exchequer  Division,  and  proceedings  and 
business  in  the  office  of  the  Queen's  Remembrancer  other  than 
such  matters,  proceedings,  and  business  as  the  scale  contained  in 
the  schedule  hereto  may  be  applicable  to  ; 

The  existing  fees  and  per-centages  authorized  to  be  taken  by  any 
sheriffs,  under  sheriffs,  deputy  sheriffs,  bailiffs,  or  other  officers  or 
ministers  of  sheriffs ; 

The  existing  fees  and  per-centages  directed  to  be  taken  or  paid  by 
any  Act  of  Parliament,  and  in  respect  of  which  no  fee  or  per- 
centage is  hereby  provided ; 

The  existing  fees  and  per-centages  which  shall  have  become  due  or 
payable  before  the  commencement  of  the  Judicature  Acts,  1873 
and  1875 ; 

The  existing  fees  and  per-centages  in  respect  of  any  proceedings  in 
any  cause  or  matter  pending  at  the  commencement  of  the  said 
Acts,  and  in  respect  of  which  no  fee  or  per-centage  is  hereby 
provided. 

V. 

The  existing  rules  and  practice,  applicable  to  proceedings  by  persons 
suing  in  forma  pauperisj  shall  continue  and  be  applicable  to  proceedings 
to  which  this  Order  relates. 

VI. 

Save  as  otherwise  provided  by  this  Order  all  existing  fees  and  per- 
centages which  may  be  taken  in  any  of  the  Courts  whose  jurisdiction 
18,  by  The  Judicature  Acts,  1873  and  1875,  transferred  to  the  High 
Court  of  Justice  or  Court  of  Appeal,  or  in  any  office  which  is  connected 
with  any  of  those  Courts,  or  in  which  any  business  connected  with  any 
of  those  Courts  is  conducted,  or  by  any  officer  paid  wholly  or  partly 
out  of  public  moneys  who  is  attached  to  any  of  those  Courts,  or  the 
Supreme  Court,  or  any  judge  of  those  Courts,  or  any  of  them,  shall  be 
and  are  hereby  abolished. 

VJI. 
A  folio  is  to  comprise  72  words,  every  figure  comprised  in  a  column 
being  counted  as  one  word. 

VIII. 
The  provisions  of  Order  LXIII.  in  the  first  schedule  to  The  Supreme 
Court  of  Judicature  Act,  1875,  shall  apply  to  this  order. 

Order  LXITL  is  the  interpretation  olaose. 
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IX. 
Tliii  Order  afaall  oome  into  operation  at  the  time  of  the  commence- 
omt  of  The  Sopreme  Conrt  of  Judicature  Acts,  1873  and  1875. 

F'^m  cf  Certificate  for  paying  Lower  Scale  of  Court  Fees  above 

rrferred  to. 

(Title  of  cause  or  matter.) 
I  hettbj  certify  that  to  the  best  of  my  judgment  and  belief  the 
!iner  Scde  cf  fees  <^  Court  is  applicable  to  this  case. 

A.  B. 

Solicitor  for  Plaintiff  or  Defendant. 

Here  followed  the  schednlo  which  will  be  found  in  the 

Apipendix,  pp.  601-7. 

Cairns,  C.  G,  Jessel, 

Cdtridge,  FitzBoy  Kelly, 

W,  M,  James,  Oeorgt  Mdlish, 

O.  BramweR.  Nathanl,  Lindley, 

We  certify  that  this  Order  is  made  with  the  concurrence  of  the 
C^cnuwooera  of  ller  Majesty^s  Treasury. 

Mahon. 
Bow.  Winn, 

Stamps. 

>!ifiDEB  AS  TO  THE  Taking  of  the   Fees  and  Peb-centaqes  bt 
Stamps,  except  in  the  District  Reoistbies. 

October  28, 1875. 

Whereas,  by  section  26  of  The  Supreme  Court  of  Judicature  Act, 
1^5,  it  is  provided  that  the  fees  and  per-centages  appointed  to  be 
^AttQ  in  the  High  Court  of  Justice  and  in  the  Court  of  Appeal,  and  in 
^T  Court  to  be  created  by  any  Commission,  and  in  any  office  which 
'•»  oxioected  with  any  of  those  Courts  or  in  which  any  business 
^oected  with  any  of  those  Courts  is  conducted,  shall,  except  so  far  as 
tiiey  be  otherwise  directed,  be  taken  by  means  of  stamps ;  and  further, 
^  mch  stamps  shall  be  impressed  or  adhesive,  as  the  Treasury  may 
fnaa  time  to  time  direct ;  and  that  the  Treasury,  with  the  concurrence 
^i  the  Lord  Chancellor,  may  from  time  to  time  make  such  rules  as 
^  leem  fit  for  publishing  the  amount  of  the  fees  and  regulating  the 
^  of  such  stamps,  and  particularly  for  prescribing  the  application 
tfa^reuf  to  documents  from  time  to  time  in  use  or  required  to  be  used 
^-T  the  purposes  of  such  stamps,  and  for  ensuring  the  proper  cancel- 
^^^  of  soch  stamps. 

^ow  we,  the  undersigned,  being  two  of  the  Lords  Commissioners  of 
Her  Majesty's  Treasury,  do^  with  the  concurrence  of  the  Lord  Chan- 
«Q«,  herel^  give  notice  and  order  and  direct — 

L  That  from  and  after  the  1st  November  next,  being  the  date  fixed 
^  tbe  commencement  of  this  Act,  all  orders  and  regulations  now 


Court  Fees. 


Form  of 
certificate. 


Stamps. 


Ordeb, 
28  Oct.  1875. 
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Stamps.        ^^  ^orce  with  respect  to  the  use,  proper  cancellation,  mode  of  keepu 
Order,        accounts,  and  allowance  of  fee  stamps  in 
28  Oct.  1875.        The  Ck)urt  of  Chancery, 

The  several  CommoD  Law  Courts, 
The  Court  of  Probate, 

The  Court  for  Divorce  and  Matrimonial  Causes, 
The  Admiralty  Court, 
or  in  relation  to  appeals  from  the  Chief  Judge  in  Bankruptcy,  or  froi 
the  Court  of  Appeal  in  Chancery  in  Bankruptcy  matters,  shall  contini 
in  force  up  to  the  beginning  of  the  sittings  to  take  place  after  Janimi 
next,  or  until  they  shall  respectively  be  altered  or  annulled  by  an 
rules  hereafter  to  be  made  and  published  in  conformity  with  the  Act. 

2.  That  the  stamps  to  be  used  in  the  collection  of  fees  an 
per-centages  payable  under  the  Order  made  in  pursuance  of  the  powei 
given  by  The  Supreme  Court  of  Judicature  Act,  1875,  bearing  dtite  thi 
day,  shall  until  further  notice  be  either  impressed  or  adhesive  a 
directed  in  any  previous  Order;  and  in  cases  to  which  no  previou 
Order  is  applicable,  shall  be  either  impressed  or  adhesive,  at  the  optioi 
of  the  parties  by  whom  the  fees  are  payable. 

3.  That  until  we  do  order  to  the  contrary,  the  dies  heretofore  in  usi 
for  impressing  stamps  in  any  of  the  Courts  affected  by  the  said  Act, 
and  also  the  adhesive  stamps  heretofore  in  use,  shall  be  available  and 
valid  for  the  taking  of  the  said  fees  and  per^sentages,  and  may  be  usei] 
notwithstanding  that  new  dies  and  stamps  appropriated  to  the 
Supreme  Court  of  Judicature  may  in  the  meantime  have  been  issued 
by  the  Commissioners  of  Inland  Revenue,  which  will  also  be  valid  and 
available. 

4.  That  for  such  documents  in  the  Chancery,  the  Queen's  Bench, 
the  Common  Pleas,  and  the  Exchequer  Divisions  of  the  Supreme  Court 
of  Judicature  as  may  be,  under  any  existing  Rule  or  Order,  stamped 
with  an  adhesive  stamp  or  stamps,  adhesive  stamps  appropriated  by 
the  words  *'  Judicature  Fees  **  shall  be  used :  Provided  always  that  up 
to  the  beginning  of  the  sittings  to  take  place  after  January  next, 
the  adhesive  stamps  hitherto  used  in  the  Courts  of  Chancery  and 
Conamon  Law  shall  be  available  and  may  be  used  for  such  documents 
in  the  Supreme  Court  of  Judicature. 

5.  And  that  where  any  of  such  fees  are  payable  in  respect  of  any 
matter  or  thing  to  be  done  by  any  officer  or  in  any  office  whatever 
of  the  Supreme  Court  of  Judicature,  and  it  shall  not  have  been 
customary  or  may  not  be  necessary  to  use  any  written  or  printed 
document  or  paper  in  reference  to  such  matter  or  thing  whereon  the 
stamp  could  be  stamped  or  affixed,  the  party  or  his  solicitor  requiriog 
such  matter  or  thing  to  be  done,  shall  make  application  for  the  same 
by  a  prascipe,  or  short  note  in  writing  or  print,  and  a  stamp  denotiug 
the  amount  of  the  fees  so  payable  shall  be  stamped  or  affixed  to  such 
prsecipe  or  note. 

6.  That  where  a  fee  is  payable,  but  no  directions  are  found  in 
previous  orders  as  to  the  document  to  which  the  stamp  is  to  be  applied, 
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3  Ml  be  UwfQ],  until  we  do  otherwise  order,  for  any  officer  of        BUmj^ 
*ie  Soprone  Conrt  whose  dnty  it  would  be  to  see  that  the  fee  in  obdx^ 
qasEkn  B  dnlj  paid  by  means  of  a  stamp,  to  decide  on  what  OcT.,i8Yfi. 
JQCBmoit  mxh  stamp  shall  he  impressed  or  affixed. 

Given  under  our  hands, 

Mohan, 
Bow.  Winn. 

1  kr^  sisoify  my  ooncuirenoe  in  the  before-mentioned  rules  and 

Cairns,  C. 

NOTICE  AS  TO  STAMPS.  HonciL 

See  •*  Weekly  Notes''  of  ZQth  October  1875. 

Tie  Gommisnoners  of  Inland  Bevenue  give  notice  that  Stamps 
ipfiiieibie  to  the  Scale  of  Fees  under  the  Judicature  Act  may  be 
^tiajted  at  the  Inland  Revenne  Office,  Somerset  House,  Boom  No.  8. 
Tk  CoomisionerB  also  give  notice  that  Stamps  heretofore  appropriated 
v>  U£  Goortsof  Chancery  and  Common  Law  respectively  may  continue 
t3be«ed  in  diose  divisions  of  the  Supreme  Court  of  Judicature  so  far 
«  ^  are  applicable  to  the  New  Scale  of  Fees. 

^OKKBSR  HOOBB, 

26eft  OdUAer  1875. 
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Jt^ia>ICTION   A8SIG17ED    TO    THE    ChANOEBT    DIVISION; 

XoTis  ON  Pbihoifles  op  Equity  in  Relation  to 
CoirrBACTs,  Pebfobkange  and  Fbauds,  and  on 
Statutoby  Jubibdiction. 

^  Chanoeiy  Division  has  jurisdiction  to  give  legal  as  chancery 
*-ll  as  equitable  relief  in  all  actions  and  matters  except-  ^^i^o^. 
Qg  sach  as  are  by  the  34th  section  of  the  Act  of  1873  ?^°i^ction. 
=«jgned  to  the  several  other  divisions  of  the  High  Court ; 
^l  it  bas  power  under  the  Bules  of  the  Supreme  CJourt, 
^W»  XXXVL  rules  27  and  29,  to  direct  issues  to  be 
^^l  by  a  Judge  with  a  jury  on  circuit,  or  at  the  sittings 
^^r  trialg  by  jury  in  London  or  Middlesex :  Cannot  v. 
%an,  1  Ch.  D.  1 ;  Clarke  v.  Cookson,  2  Ch.  D.  746 ; 
Wer  XXXVI.  rule  29  (a),  p.  683  (post). 
There  are  assigned  to  the  Chancery  Division —  ExcluBire 

^i)  All  causes  and  matters,  under  any  Act  of  Parliament  ]^^^oil 
ky  which  exclusive  jurisdiction,  in   respect   to  such 
causes  or  matters,  has  been    given   to  the  Court  of 
Ch&noery,  or  to  any  Judges  or  Judge  thereof  respec- 
tively, except  appeals  from  County  Courts. 
m  All  causes  and  matters  for  any  of  the  following  pur- 
poses:— 
'Hie  admmistration  of  the  estates  of  deceased  persons ; 

2  a  2 
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Jurisdiction 
specially 
assigned  to 
Chancery 
Division. 


Rules  of 
Equity. 


Contracts. 

Ko  prindpU 
more  sacied 
than  that  a 
man  shall  be 
compelled  to 
perform  his 
contract. 


The  dissolution  of  partnerships,  or  the  taking  of  part- 
nership or  other  accounts ; 

The  redemption  or  foreclosure  of  mortgages ; 

Tlie  raising  of  portions,  or  other  charges  on  land ; 

The  sale  and  distribution  of  the  proceeds  of  property 
subject  to  any  lien  or  charge ; 

The  execution  of  trusts,  charitable  or  private  ; 

The  rectification,  or  setting  aside,  or  cancellation  of 
deeds  or  other  written  instruments ; 

The  specific  performance  of  contracts  between  vendors 
and  purchasers  of  real  estates,  including  contracts  for 
leases; 

The  partition  or  sale  of  real  estates ; 

The  wardship  of  infants,  and  the  care  of  infants'  estates. 
(See  Act  1873,  s.  34.) 

The  rules  of  Equity  relating  to  the  subjects  above 
enumerated,  and  relating  to  all  other  matters  not  par- 
ticularly defined  by  sub-sections  1  to  10  of  section  25  of 
the  Act  of  1873,  in  which  there  is  any  conflict  or  variance 
between  the  rules  of  Equity  and  the  rules  of  the  common 
law,  with  reference  to  the  same  rules,  have  now  the  force 
and  effect  of  statute  law.  [See  Act  1873,  sect.  25,  sub- 
sect.  11.] 

It  would  not  be  possible  within  the  limits  of  the  present 
work  to  enter  at  length  upon  the  rules  of  equity  relating 
to  the  above  mentioned  subjects.  But  it  is  proposed  to 
note  some  of  the  general  principles  upon  which  the 
Court  of  Chancery  acted  in  relation  to  contracts,  perform- 
ance, contribution,  and  frauds ;  and  of  the  statutes  which 
conferred  jurisdiction  on  that  Court  (including  statutes 
conferring  jurisdiction  on  the  Supreme  Court)  and  the 
rules  of  practice  thereunder. 

A»  io  WriUen  CofUracU. — "  No  principle  can  be  more  saored 
than  that  a  man  shall  be  compelled  to  perform  his  contract. 
In  all  cases  where  a  Court  of  Equity  has  jurisdiction  to 
enforce  the  specific  performance  of  contracts,  and  persons 
Tolnntarily,  without  any  fraud,  accident,  or  mistake,  enter 
into  contracts,  the  jurisdiction  should  be  exercised.  Again, 
if  it  is  not  distinct  specific  performance,  but  that  kind  of 
relief  which  is  given  where  the  contract  has  been  substan- 
tially performed,  namely,  by  restraining  a  breach  of  some 
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ovteuuit  in  a  deed  of  grant  or  lease,  or  other  document  of  CoinrRAcra. 
title,  bj  which  or  nnder  which  the  possession  is  changed  and 
e&jojed — in  all  those  cases  the  Court  enforces,  not  exactly 
ipKific  per^rmance,  but  prevents  a  breach  of  the  covenant  by 
tht  party  entering  into  the  agreement,  in  aid  of  the  enjoy- 
zaent  and  possession  granted  to  the  other  party  : "  [per  Sir 
G.  Jeasel]  Leech  v.  Sekweder,  L.  B.  9  Gh.  465,  n. 

Dmtgation  Jrom  OrarUs. — It  follows,  as  a  general  rule,  that  Derogation 
»  Ban  cannot  derogate  &om  his  own  grant.  This  rule  has  ^'®™  grant*. 
been  well  illustrated  by  cases  relating  to  the  obstruction  to 
ud  inter&renoe  with  light  and  air.  For  instance,  where  F. 
h$d  demised  a  tenement,  "together  with  all  the  ancient 
l%iits  and  areas  and  appurtenances,*'  and  at  the  date  of  the 
deoiiae  the  tenement  also  had  new  lights,  it  was  held  that 
til  the  appurtenances  which  existed  at  the  time  when  the 
lesae  was  granted  were  as  much  the  subject  of  the  lease  as 
the  an<aent  lights,  and  that  F.  would  not  have  been  entitled 
^»  block  np  those  new  lights  any  more  than  he  could  have 
i^i^ed  up  the  ancient  light;  and  that  if  F.  could  not  do 
io,  Deilher  could  any  person  do  so  who  derives  title  from  him 
•ftbseqpenlly  to  the  grant  of  the  lease :  Davis  v.  MarshaU^ 
1  Dr.  &  Sm.  557.  See  also  Tipping  v.  EckeraUy,  2  K.  &  J.  264 ; 
Beek  v.  iSfocey,  2  Car.  &  P.  465 ;  AUomey-Oeneral  v.  Nichd, 
1$  Yea.  338  ;  Dickenson  v.  Chrand  Junction  Canal  Co.,  15  Beav, 
'M;  WaiU  V.  KeUon,  L.  R.  6  Ch.  166 ;    Piggoti  v.  Stratum, 

1  D.  F.  &  J.  33  ;  Western  v.  McDermott,  L.  R.  1  Eq.  499,  and 

2  Ch.  72 ;  Leech  v.  Schweder,  L.  R.  9  Ch.  463 ;  PaUisson  v. 
(nZ/brd.  L.  R.  18  Eq.  259  ;  Geams  v.  Baker,  L.  K.  10  Ch. 
^oo:  Leader  v.  Moodff,  L.  R.  20  Eq.  145;  Salaman  v.  Glover^ 
L IL  20  Eq.  444 ;  Lord  Manners  v.  Johnson,  1  Ch.  D.  673. 

But  accurdiug  to  the  decision  in  Leech  v.  Schuoeder,*  '*  unless  Performance  of 

^__    contracts  and 

of  Terbal  pro 
*  Ib  Let^  V.  SeAveder,  L.  R.  9  Ch.  463,  L.  was  the  assignee  of  the  lease  of  mises. 
>  tofoiicnt  in  the  City  of  London,  used  as  a  manufactory  and  warehouse, 
"v^  all  lights,  easements,  advantages,  and  appurtenances  whatsoever 
i6xM»  beloogiag  or  in  anywise  appertaining."  The  lease  contained  a 
{.•nsaat  for  qniei  possession.  S.  claiming  under  the  same  lessors,  proceeded 
u  tnct  a  new  building,  and  in  doing  so,  raised  the  party  wall  between  his 
thoee  of  L.  and  continued  it  beyond  L.'s  building.     L.  by  his 


b£l  aDeg«d  that  this  wall  had  already  materially  obstructed  the  light  to  a 
ceruia  skylight  (which  was  the  main  light  to  his  manufactory)  and  to  certain 
'ther  windows  of  his  premises.  When  the  bill  was  filed  the  wall  had  been 
namd  aboat  15  feet  above  the  original  height  of  the  party  wall,  and  according 
t«  the  plans  was  to  be  raised  to  the  height  of  about  15  feet  more. 

L  C  Sel borne  (sittihg  for  the  M.  R.),  upon  an  interlocutory  application, 
rr^imaed  S.  from  proceeding  with  the  building  till  the  hearing  of  the  cause. 

At  the  hearing,  the  Master  of  the  Rolls  [Sir  G.  Jessel]  granted  a  perpetual 
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CONTKICTS. 


Statute  of 
Frauds  not  to 
be  used  to 
cover  a  fraud. 


Performance. 


you  can  show  that  the  right  you  claim  falls  within  the 
terms  of  the  demise,  jon  cannot  succeed  on  the  covenant." 
[Per  Master  of  the  Bolls.]  Leader  v.  Moody,  L.  K.  20 
Eq.  145  at  p.  151. 

Performance. — The  Statute  of  Frauds  shall  not  in  Equity 
he  used  to  cover  a  fraud  [per  Lord  Eldon]:  Muckleston  v. 
Brown,  6  Ves.  52.  Conse^quently,  verhal  promises,  upon  the 
faith  of  which  another  person  acts,  are  in  some  cases  enforced, 
notwithstanding  the  statute. 

For  instance,  in  Chamberlnne  v.  Chamberlaine  [Freem.  Ch« 
34]  a  testator  by  his  will  had  settled  an  estate  for  life  on  his 


injunction  restraining  S.  "from  erecting  or  continuing  any  wall  or  other 
building  which/*  following  the  words  of  the  covenant,  "  will  molest,  hinder, 
or  disturb  the  enjoyment  by  the  plaintiffs  of  all  the  lights  belonging  to,  or  in 
anywise  appertaining  to«  their  warehouse,  which  belonged  or  appertained 
thereto  on  the  1st  of  Feb.  1866/'  (the  date  of  the  lease)  *'  being  the  lights 
now  belonging  thereto." 

In  delirering  judgment  his  Lordship  made  the  following  obserrations : — 
**  It  is  clearly  established  by  authority  that  there  is  sufficient  to  justify  the 
Court  interfering  if  there  has  been  a  breach  of  the  covenant.  It  is  not  for 
the  Court,  but  the  plaintiti's,  to  estimate  the  amount  of  damage  that  arises 
from  the  injury  inflicted  upon  them.  The  moment  the  Court  finds  that  there 
has  been  a  breach  of  the  covenant,  that  is  an  injury,  and  the  Court  has  no 
right  to  measure  it,  and  no  right  to  refuse  to  the  plaintiff  the  specific  per> 
formance  of  his  contract,  although  his  remedy  is  that  which  I  hare  described. 
The  party  entitled  to  the  benefit  of  the  contract  must  be  the  sole  judge  of  the 
extent  to  which  he  will  permit  it  to  be  violated.  It  is  the  business  of  the 
Court  to  enforce  the  contract,  and  in  such  a  manner  as  the  ordinary  juris- 
diction of  the  Court  enables  the  Court  to  enforce  it.  If,  then,  it  were 
necessary  to  wait  until  substantial  injury,  to  use  the  words  of  the  Master  of 
the  Rolls  **  (referring  to  the  judgment  of  Lord  Romilly  in  Western  y.  MaC' 
Dermotf  L.  R.  1  Eq.  499),  "  were  sustained,  that  period  might  never  arrive, 
although  violations  of  the  covenant  might  be  continually  occurring,  and  the 
owners  of  the  houses  would  never  be  in  a  situation  to  invoke  the  interposition 
of  this  Court  to  prevent  the  breach  of  a  covenant  intended  solely  for  their 
benefit." 

Upon  appeal  [L.  R.  9  Ch.  463]  the  Lords  Justices  held  that  there  is  no 
difference  in  the  right  of  an  owner  of  land  to  the  ordinary  easement  of  light, 
whether  it  is  acquired  by  twenty  years'  user  or  by  grant  from  the  owner  of 
the  servient  tenement,  and  if  the  grant  is  accompanied  by  a  covenant  for 
quiet  enjoyment  of  the  premises,  such  covenant  does  not  enlarge  the  right  of 
the  covenantee  so  as  to  entitle  him  to  an  injunction  in  Equity  to  restrain  an 
obstruction  where  the  damage  is  not  sufficient  to  enable  him  to  maintain  an 
action  at  Law. 

But  it  is  otherwise  where  the  right  to  light  claimed  is  not  the  ordinary 
easement,  but  a  special  right  created  by  the  covenant,  in  which  case  a  Court 
of  Equity  will  grant  an  injunction  without  regard  to  the  amount  of  damage. 

S.  had  by  his  answer  denied  that  the  wall  complained  of  in  any  way 
obstructed  the  light  to  L.'s  premises,  and  claimed  the  right  of  erecting  it  as 
high  as  he  pleased,  but  on  the  appeal  he  offered  not  to  erect  the  wall  beyond  a 
certain  height,  then  indicated,  and  their  Lordships  directed  a  temporary 
screen  to  be  erected  to  the  height  indicated,  and  appointed  a  surveyor  to 
report  on  its  effect. 
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son,  who  was  his  heir  and  exeontor,  and  bequeathed  peouniaiy  OoirrBAcrBL 

legacies  to  his  danghters.      The  testator  spoke  to  his  son  PerformaQoa, 

about  altering  his  will  for  fear  there  should  not  be  assets  to 

pay  the  legacies,  and  the  son,  in  consideration  that  the 

testator  would  not  alter  his  will,  promised  him  to  pay  the 

legacies ;  the  son,  after  the  testator's  death,  alleged  that  all 

the  benefit  he  had  by  the  will  was  not  sufficient  to  satisfy  the 

legacies.    But  it  was  decreed  that,  let  the  assets  be  what  they 

would,  or  let  the  estate  be  settled  as  it  might,  yet  the  defendant, 

haying  solemnly  undertaken  the  payment  of  the  legacies  in 

case  his  father  would  not  alter  his  will,  and  his  father  dying  in 

peace  upon  such  promise,  that  the  defendant  was  bound  to  pay 

the  l^acies.     Before  that  case  it  was  the  constant  practice  of 

the  Court  to  make  Buoh  decrees  upon  promises  that  the  testator 

would  not  alter  his  will.     Ohambeiiaine  v.  Ohamberlaine  would 

appear  to  have  been  decided  in  the  same  year  as  the  Statute 

of  Frauds  was  passed  (1677).     The  principle  of  that  case  is 

a  settled  rule  in  Equity.     See  Chamherlaine  v.  Agar,  2  Y.  <fe 

B.  259,  and  MuekUsUm  v.  Brovm,  6  Yes.  52. 

On  parol  evidence  that  a  marriage  had  taken  place  on  the  Promises  to 
faith  of  representations  made  by  the  testator  previously  to  ■***^®  property 
the  marriage,  and  on  evidence  of  representations  made  by 
him  after  the  marriage,  the  Court  directed  a  settlement  in 
accordance  with  such  representations,  notwithstanding  that  the 
bill  was  not  filed  until  seventeen  years  afterwards :  Prole  v. 
Soadyy  2  G  iff.  1.  See  also  Barleworth  v.  Young,  4  Dr.  1  :  but 
see  CaJUm  v.  Colon,  Y.-C,  Stuart,  13  W.  K.  801,  reversed  on 
appeal  to  Lord  Cran worth,  L.  B.  1  Ch.  137,  and  to  House 
of  Lords,  L.  E.  2  11.  L.  127. 

And  where,  upon  the  marriage  of  two  persons,  a  third  Promises  and 
party  makes  a  representation,  upon  the  faith  of  which  that  jepresentatioos 
marriage  takes  place,  he  will  be  bound  to  make  good  that  J[rtie8. 
representation.     In  cases  of  this  description  in   Courts  of 
Equity,  the  moral  obligation  is  co-extensive  with  and  not 
different  from  the  legal  obligation  where  the  obligations  are 
expressed  in  clear  and  distinct  language :  [per  Lord  Bomilly] 
Bold  V.  Hutchinson,  20  Beav.  250,  on  appeal,  5  D.  G.  M.  <fe  G. 
568 ;  Barhworth  v.  Young,  4t  Dr.  1 ;  Prole  v.  Soady,  2  Giff.  1 ; 
Loadey  v.  Heath,  27  Beav.  523 ;  Laver  v.  Fielder,  32  Beav.  1. 

A  gift  made  by  a  revocable  instrument,  in  pursuance  of  a  Revocable 
verbal  representation,  whereby  the  donee  is  influenced,  and  i«»«^rument8  in 
on  the  faith  of  which  he  confers  a  benefit  on  the  donor,  become 
becomes  irrevocable :  Lojffua  v.  Ifau',  3  Giff.  592.  irrevocable. 
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COHTRACra. 

Part  perform- 
ance takes 
case  oat  of 
SUtute  of 
Fraada. 


Contribation 
between  co- 
sureties. 


Contributions 

between 

wrongdoers. 


Rules  upon 
wbich  Equity 
acts  with  re- 
gard to  frauds. 


Interests  ob- 
tained through 
the  fraud  of 
another  person 
cannot  be 
maintained. 


Effect  of  undue 
influence. 


With  legard  to  questions  as  to  part  performaiLoe  o£  pare 
agreements,  "  The  Gonrt  is  bound  to  consider,  first,  TvhetHe 
there  was  a  parol  agreement,  and  secondly,  if  so,  -vrlietlie 
there  has  been  part  performance  of  it,  and  then,  if  there  hai 
been  part  performance,  it  is  the  duty  of  the  Court  to  act  upoi 
the  established  principle,  and  to  decree  performance  of  the  con 
tract "  :  [per  Lord  Cranworth]  Nunn  v.  Fabitm,  L.  B.  1  Ch.  35 

CofUribvUion, — The  doctrine  of  contribution  amongst  snretiei 
is  not  founded  in  contract,  but  is  the  result  of  general  equity 
on  the  ground  of  equality  of  burthen  and  benefit  Therefore 
when  sureties  were  bound  by  different  instruments,  but  foi 
the  same  principal  and  the  same  engagements,  they  iw^ere 
held  liable  to  contribute :  Dering  v.  Earl  of  Winchelsea^  1  Cox , 
318.     And  see  notes  on  this  case  in  White  &  Tudor,  Jj.  C. 

And  where  directors  of  a  joint  stock  company  (pursaant  f  o 
an  fiUra  vires  resolution  of  the  board)  purchased  shares  in  the 
company  and  transferred  the  same  into  the  name  of  A.,  a 
director,  in  trust  for  the  company,  and  A.,  upon  the  vrinding 
up  of  the  company,  was  settled  on  the  list  of  contribators  and 
paid  calls  in  respect  of  such  shares,  it  was  held  that  A.  -was 
entitled  to  contribution  from  the  directors  who  concurred  in 
the  transaction :  Ashkurst  v.  Mcuon^  L.  B.  20  Eq.  225. 

Frauds. — '*  It  is  incumbent  on  a  Court  of  Equity  to  act  by 
such  rule  as  tends  most  to  discountenance  crime :"  [per  Lord 
Hardwicke]  Bridgman  v.  Oreen,  2  Yes.  sen.  626  at  p.  627. 

In  the  same  case,  which  afterwards  came  before  the  Liords 
Commissioners,  L.  J.  Wilmot  expressed  himself  thus : — 

'*  There  is  no  pretence  that  Green's  brother,  or  his  wife,  watt 
party  to  any  imposition,  or  had  any  due  or  undue  influence 
over  the  plaintiff;  but  does  it  follow  from  thence  that  they 
must  keep  the  money?  No ;  whoever  receives  it  most  take 
it  tainted  and  infected  with  the  undue  influence  and  imposi- 
tion of  the  person  procuring  the  gift :  his  partitioning  and 
cantoning  it  out  amongst  his  relations  and  friends  will  not 
purify  the  gift  and  protect  it  against  the  equity  of  the  person 
imposed  upon.  Let  the  hand  receiving  it  be  ever  so  chaste,  yet, 
if  it  comes  through  a  polluted  channel,  the  obligation  of  resti- 
tution will  follow  it :"  Bridgnum  v.  Chreen,  Wilm.  58  at  p.  64. 

Again :  **  In  cases  of  forgery,  instructions  under  the  hand 
of  the  person  whose  deed  or  will  is  supposed  to  be  forged,  tu 
the  same  effect  as  the  deed  or  will,  are  very  materiaL  But 
in  cases  of  undue  influence  and  imposition  they  prove  nothing; 
for  the  same  power  which  produces  one  produces  the  other, 


BOOK  in.]  FRAUDS/  361 

and,  therefore,  infitead  of  removing  such  an  imputation,  it  ^^^^^ 
is  rather  an  additional  evidence  of  it :"  [per  Wilmot,  L.  C.  J.] 
Huguenin  v.  Baseley,  14  Ves.  273  at  p.  286,  Wilm.  70. 

Frauds  or  impositions  cannot  be  condoned,  the  right  to  No  condonation 
property  acquired  by  such  means  cannot  be  confirmed  in  a  ^jf^fni  "**^* 
Court  of  Equity,  "  unless  there  he  full  knowledge  of  all  the  knowledge  of 
facts,  full  knowledge  of  the  equitable  rights  aiising  out  of  fects. 
those  facts,  and  an  absolute  release  from  the  undue  influence 
by  means  of  which  the  frauds  were  practised.    To  make  a 
confirmation  or  compromise  of  any  value  in  this  Court,  the 
parties  must  be  at  arm's  length,  on  equal  terms  with  equal 
knowledge,  and  with  sufficient  advice  and  protection  :"  [per 
L.  J.  James]  Moxon  v.  Payne,  L.  R.  8  Ch.  881. 

And  as  a  general  rule  time  is  no  bar  in  cases  of  fraud.   For  Time  no  bar  to 
instance,  where  a  steward  and  agent,  being  employed  to  sell  f^"^^*^®^ 
an  estate,  purchased  p€urt  of  it  himself  at  an  undervalue,  and 
secretly  in  the  name  of  another  person,  47  years  afterwards 
relief  was  obtained  in  Equity,  it  was  observed— 

"  In  cases  of  fraud,  time  is  no  bar,  otherwise  justice  would 
be  defeated,  not  because  the  case  was  not  a  proper  one  for  the 
interference  of  the  Court,  but  because  the  deception  was  con- 
tinued by  the  author  of  the  fraud  so  long  as  to  enable  him- 
self to  reap  the  benefit  of  it. 

•*  It  is  fitting  that  those  who  thus  appropriate  the  property 
of  others  should  be  assured  that  in  this  Court,  no  time  will 
secure  to  them  the  fruits  of  their  dishonesty ;  but  that  their 
children's  children  will  be  compelled  to  restore  the  property 
of  which  their  ancestors  have  fraudulently  possessed  them- 
selves. Time  is  no  bar  except  the  party  having  full  informa- 
tion of  his  injuries  and  rights  allows  time  to  elapse  without 
seeking  relief"  [per  Lord  Cottenham]  :  Trevelyan  v.  Charter, 
4  L.  J.  (N.  S.)  Ch.  209  at  p.  214. 

And  upon  appeal  to  the  House  of  Lords  (11  CI.  and  Fin. 
714)  Lord  Campbell,  adopting  almost  the  same  words,  said : — 

'•  Those  who  may  be  disposed  fraudulently  to  appropriate 
to  themselves  the  property  of  others,  may  be  assured  that  no 
time  will  secure  them  in  the  enjoyment  of  their  plunder,  but 
that  their  children's  children  will  be  compelled  by  this  Court 
to  restore  it  to  those  from  whom  it  had  been  fraudulently  ab- 
stracted." 

But  time  is  a  bar  if  the  fraud  is  known,  or  with  rea-  Unless  fraud 
sonable  diligence  might  have  been  discovered.     To  prove  known  or 
that  a  fraud  was  concealed,  within  the  meaning  of  the  26th  ^e^^^is*^* 
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eeotion  of  the  Statute  of  LimitationB  [S  &  4  Wm.  IV.  c.  2' 
it  is  not  sufiBcient  to  show  that  a  persou  was  in  sucb  an  h 
becile  or  uncultivated  condition  of  mind  that  it  was  scarce 
possible,  though  the  alleged  fraud  was  by  an  open  act,  th 
he  should  have  discovered  the  fraud  if  the  condition  of  h 
mind  was  not  that  of  actual  lunacy;  for  the  Court  canni 
^possibly  estimate  for  this  purpo&e^the  chance  which  the  Btai 
of  mind  and  education  of  a  man  may  afford  of  his  makin 
such  discovery,  and  is  therefore  compelled  to  assnm^  thi 
eveiy  one  not  actually  a  lunatic  is  competent  to  judge  of  an 
to  obtain  advice  concerning  his  rights,  and  to  assert  them  i 
necessary. 

Therefore  a  suit  cannot  be  maintained  to  set  aside  a  com 
promise  of  an  action  to  recover  large  estates  made  eighty  year 
before,  upon  the  ground  that  the  compromise  was  a  franc 
upon  the  plaintiff  in  the  action,  and  that  he  was  a  man  o 
such  dull  intellect  that,  though  cognisant  of  all  the  fact-^  i 
was  necessarily  a  concealed  fraud  as  to  him. 

Any  man  who  is  not  a  lunatic  must  be  considered  com- 
petent  to  agree  to  a  compromise  of  litigation  in  which  he  in 
engaged,  the  circumstances  under  which  the  compromise  wad 
made  not  being  such  as  to  afford  evidence  of  fraud :  [per  V.-C. 
Wood]  Matiby  v.  Bewicke,  3  K.  &  J.  342. 

Where  a  person  has  been  induced  to  enter  into  a  contract 
by  a  material  misrepresentation  of  the  other  party,  he  is  in 
Equity  entitled  to  have  the  contract  set  aside,  and  not  merely 
to  have  the  representation  made  good.  See  BawlinsY,  Widtham, 
3  D.  G.  &  J.  304,  where  it  was  held  that  lapse  of  time  was 
no  bar,  for  although  the  plaintiff  bad  means  of  ascertaining 
the  representation  to  be  untrue,  be  was  entitled,  as  between 
him  and  the  persons  who  made  it,  to  believe  it  to  be  true,  and 
was  not  bound  to  make  inquiry  until  there  was  something  to 
raise  suspicion. 

When  once  it  has  been  established  that  there  has  been  any 
fi-audulent  misrepresentation  or  wilful  concealment  by  which 
a  person  has  been  induced  to  enter  into  a  contract,  it  is  no 
answer  to  his  claim  to  be  relieved  from  it  to  tell  him  that  he 
might  have  known  the  truth  by  proper  inquiry :  [per  Lord 
Chelmsford]  Central  Bly,  Co.  of  VenezwHa  v.  Kischy  L.  B.  2 
H.  L.  99. 

Fraud  being  established  against  a  party,  it  is  for  him,  if  he 
allege  laches  in  the  other  party,  to  show  when  the  latter 
acquired  a  knowledge  of  the  truth,  and  to   prove  that  ho 
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knowingly  forbore  to  assert  his  right:    Lindsay  Petroleum   Frauds. 

Co.  V.  Eurd,  L.  B.  6  P.  C.  221.  ; 

In  Equity,  no  trustee,  agent,  or  other  person  standing  in  a  Trustee  and 
confidential  relationship  towards  another,  can  reap  any  benefit  ''^**'"  ^^ 
from  his  dealings  with  or  with  regard  to  the  affairs  of  his 
principal  cestui  que  trust  or  other  party  towards  whom  he  holds 
any  such  relationship,  without  the  full  knowledge  of  his 
principaL 

And  consequently  it  is  not  competent  for  any  such  person  As  to  pur- 
to  make  purchases  of  or  to  receive  any  benefit  from  the  sale  chases, 
of  the  property  of  his  cestui  que  trust  without  his  knowledge, 
nor  to  sell  to  or  receive  any  benefit  from  any  purchase  on 
behalf  of  his  cestui  que  trust. 

The  doctrine  as  to  purchases  by  trustees  and  persons  having 
a  confidential  character  stands  much  more  upon  general  prin- 
ciple than  upon  the  circumstances  of  any  individual  case.  It 
rests  upon  this,  that  the  purchase  is  not  permitted  in  any 
case,  however  honest  the  circumstances ;  the  general  interests 
of  justice  requiring  it  to  be  destroyed  in  every  instance,  as 
no  Court  is  equal  to  the  examination  and  ascertainment  of 
the  truth  in  much  the  greater  number  of  cases :  [per  Lord 
Eldon]  Ex  parte  James,  8  Yes.  337. 

It  is  no  defence  that  the  cestui  que  trust  has  got  a  good  bar*  Cestui  que] 
gain.     He  is  entitled  to  the  best  bargain  that  the  agent  could  ^''^  entitled 
obtain :  Beck  v.  Kantorowicz,  3  E.  <&  J.  230.  advantage  the 

The  question  as  to  acquiescence  cannot  arise  until  it  is  pre-  agent  could 
viously  ascertained  that  the  cestui  que  trust  knew  that  his  *^^^**'^' 
trustee  had  become  the  purchaser,  for  while  the  cestui  que  trust  befo*e^know^^* 
continued  ignorant  of  that  fact  there  was  no  laches  in  not  ledge. 
quarrelling  with  the  sale  upon  that  special  ground :  [per  Sir 
William  Grant]  BandaU  v.  Erringion,  10  Ves.  423. 

An  agent  for  sale  who  takes  an  interest  in  a  purchase  Purchase  by 
negotiated  by  himself  is  bound  to  disclose  to  his  principal  the  ^S^nt  for  sale. 
exact  nature  of  his  interest,  and  it  is  not  enough  merely  to 
disclose  that  he  has  an  interest,  or  to  make  statements  such 
as  would  put  the  principal  on  inquiiy.  The  principal  ought 
in  such  a  case  to  have  the  fullest  information  given,  and 
ought  not  to  be  driven  to  inquiry.  The  burden  of  proving 
that  full  disclosure  was  made  lies  on  the  agent :  [per  Sir  G. 
Jeasel,  M.  E.]  Dunne  v.  English,  L.  R.  18  Eq.  624. 

Any  surreptitious  dealing  between  one  principal  and  the  Surreptitious 
agent  of  the  other  piincipal  is  a  fraud  on  such  other  principal,  dealings 
cognisable  in  a  Court  of  Equity.    The  defrauded  principal,  if  ^rincfari^'d 
he  comes  in  time,  is  entitled  at  his  option  to  have  the  contract  agent  of 
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rescinded,  or  if  he  elects  not  to  have  it  rescinded,  to  havo 
such  other  adequate  relief  as  the  Court  may  think  right  to 
give  him:  Panama  d  South  Pacific  Telegraph  Co,  v.  India 
BuJbher,  GuLta  Percha,  &  Telegraph  Works  Co.  L.  R.  10  Ch.  515. 

And  with  regard  to  suppression  or  misrepresentation  of 
material  facts  in  prospectuses,  Y.-C.  Eindersley  thus  laid 
down  the  rule : — "  It  appears  to  me  that  it  is  quite  necessary 
to  uphold  this  as  a  principle,  that  those  who  issue  a  pros- 
pectus holding  out  to  the  public  the  great  advantages  which 
will  accrue  to  persons  who  will  take  shares  in  a  proposed 
undertaking,  and  inviting  them  to  take  shares  on  the  faith 
of  the  representations  therein  contained,  are  bound  to  state 
everything  with  strict  and  scrupulous  accuracy ;  and  not  only 
to  abstain  from  stating  as  facts  that  which  is  not  so,  but  to 
omit  no  one  fact  within  their  knowledge,  the  existence  of 
which  might  in  any  degree  affect  the  nature,  or  extent,  or 
quality  of  the  privileges  and  advantages  which  the  prospec- 
tus holds  out  as  inducements  to  take  shares  " :  New  Brunswick 
and  Canada  Ely.  Co.  v.  Muggeridge^  1  Dr.  and  Sm.  363. 

And  referring  to  that  case  Lord  Hatherley  said  : — **  I  think 
the  result  of  all  the  cases  which  have  occurred  shows  the 
great  value  of  that  golden  legacy,  if  I  may  so  term  it,  which 
has  been  left  to  us  by  Sir  Eichard  Kindersley,  who  has  con- 
densed in  a  few  words  the  whole  doctrine  as  to  the  rule  of  con- 
duct between  shareholders  and  their  directors  "  :  Henderson  v. 
Lacon,  L.  R.  5  Eq.  262 ;  see  also  Central  Bly.  Co.  of  Venezuela 
v.Kisch,  L.  R.  2  H.L.I  13. 

**  Men  who  undertake  duties  so  important  as  these  "  (refer- 
ring to  directorships)  '^  should  be  made  aware  that  truth 
should  not  so  be  trifled  with,  but  that  in  commercial  as  well 
as  other  transactions,  it  is  a  duty  not  to  conceal  facts  from 
those  whose  vital  interests  are  involved  in  their  knowledge  " 
[per  y  .-0.  Malins) :  In  re  Overend,  Oumey  dt  Co.  ex  parte  Oakes 
d  Peek  (afS.rmed  on  appeal  to  the  House  of  Loi'ds),  L.  R.  3 
Eq.  576,  622 ;  and  L.  H.  2  H.  L.  325. 

'^  Directors  of  a  joint  stock  company  are  persons  selected  to 
manage  the  affairs  of  the  company  for  the  benefit  of  the 
shareholders;  it  is  an  office  of  trust,  which  if  they  under- 
take, it  is  their  duty  to  perform  fully  and  entirely.  Not  only 
the  obligation  of  discharging  the  duty  lies  on  the  persons 
accepting  the  trust,  but  also  the  further  obligation  of  account- 
ing for  their  discharge  of  it  to  their  cestuis  que  trust  whenever 
required  "  [per  Lord  Romilly]  ;  York  d  North  Midland  JS/y. 
Co.  V.  Hudson,  16  Beav.  485,  491. 
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HftTiDg  referred  to  some  of  the  governing  rules  or  prin-  Statutory 
oples  npon  which  the  Court  acted  in  relation  to  contracts, ^ 


pr^ormance,  contribution  and  frauds,  it  is  proposed  next 
^^  consider  the  statutes  which  conferred  jurisdiction  on  the 
Cuort  of  Chancery,  and  the  rules  of  practice  thereunder ; 
ificloding  statutes  conferring  jurisdiction  on  the  Supreme 
Gmrt.  It  musty  however,  be  constantly  borne  in  mind 
tbt  tome  of  those  statutes  passed  before  the  Judicature 
Act,  1873  and  1875,  gave  to  the  Court  of  Chancery  a  con- 
nnrent  jurisdiction  with  the  Courts  of  Common  Law,  and 
tblamass  of  statutes  exist  of  the  nature  of  personal, 
[-m^,  or  local,  rather  than  of  a  public  general  character, 
*lat  gtTe  exclusive  jurisdiction- to  the  Court  of  Chancery, 
*liid)  are  not  included  in  the  following  notes  of  public 
s^wnl  statutes. 

ADMINISTRATION.  Administra- 

tion. 

(Sir  George  Turner's  Act,)  13  &  14  Vicr.  c.  35.  13  ^  ^4  y^^ 

[15  July,  1850.]       c.  35. 

Thi  Act  [a  19]  empowered  the  Court  of  Chancery  on 
^  plication  of  the  executors  or  administrators  of  any 
^tted  person,  by  order  to  be  made  on  motion  or  petition 
'{ coQise,  to  take  an  account  of  the  debts  and  liabilities 
•Acting  the  personal  estate  of  the  deceased,  and  [s.  24]  to 
^^*^a  proceedings  at  law  against  the  executors  or  adminis- 
=^T».  Under  the  23  &  24  Vict.  c.  38  [s.  14]  such  order  of  23  &  24  Vict. 
^one  or  injunction  might  be  obtained,  immediately  after  ^  ^' 
*Jie  grmt  of  probate  or  letters  of  administration,  by  those 
^tva  or  by  application  on  summons  at  chambers.  (See 
Eton's  Deereeg,  p.  147,  Be  Catling ^  9  Ha.  vii.  and  Be  Howhins, 
10  Ha.  xxxiii.) 

Afid  [13  &  14  Vict  c.  35,  s.  19]  if  after  such  order  of  course 
tfij  administration  decree  should  be  made,  the  proceedings 
m^er  the  order  of  course  might  be  stayed  ;  and  [s.  22]  if  any 
^  or  liability  allowed  should  not  within  14  days  be  paid 
«it  provided  for  to  the  satisfaction  of  the  creditor,  the  Court 
^^i  upon  the  application  by  motion  or  [23  &  24  Vict.  c.  38, 
^.  14]  gQQimons  of  the  creditor,  or  of  the  executors  or  admi- 
lufitrators  on  notice,  make  an  order  for  the  administration  of 
*^  penonal  estate.  Ko  such  order  of  course  could  be  made 
pending  a  suit  for  the  administration  of  the  estate  [13  &  14 
Virt.c.35,  8.  19]. 
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In  praotioe,  the  order  of  oonrse  under  the  13  &  14  ^ict 
0.  35  or  23  &  24  Vict.  c.  38  was  made  on  motion  or  sum 
mons,  supported  bj  affidavit  showing  that  no  prooeedixig; 
were  pending  to  administer  the  estate:  Bs  HarrtMt 
15  Jur.  763,  and  Be  Broum^  6  W.  B,  5,  and  not  upon  petition 
Be  Hood,  23  Beav.  17. 

15  &  16  Vict.  c.  86. 
Improvement  of  Juriadietum  of  Equity  Act. 

[1st  July,  1852.] 
S.  45  authorized  any  person  claiming  to  be  a  creditor,  or 
a  specific  pecuniary  or  residuary  legatee,  or  next  of   kin, 
or  some  or  one  of  the  next  of  kin,  of  a  deceased  persoii    to 
apply  for  and  obtain  as  of  course  a  summons  from  the  Master 
of  the  Holls  or  any  of  the  Yice-Chancellors,  requiring  the 
executor  or  administrator  to  attend  before  him  at  cliambers 
to  show  cause  why  an  order  for  the  administration  of  the 
personal  estate  of  the  deceased  should  not  be  granted ;  and 
upon  proof  by  affidavit  of  the  due  service  of  such  summons, 
or  on  the  appearance  in  person  or  by  the  solicitor  or  connsel 
of  such  executor  or  administrator,  and  upon  proof  by  affidavit 
of  such  other  matters,  if  any,  as  the  judge  should  require, 
the  judge  was  empowered,  if  in  his  discretion  he    should 
think  fit  so  to  do,  to  make  the  usual  order  for  the  adminis- 
tration of  the  estate,  with  guch  vartationa,  if  any^  a»  (he  cirtrum- 
fiancee  of  the  case  might  require^  and  this  section  gave  the  judge 
full  discretionary  power  to  grant  or  refuse  such   order,  or 
to  give  any  special  directions  touching  the  carriage  or  execu- 
tion of  the  order. 

There  were  two  different  modes  of  accounting  to  which 
an  executor  or  administrator  might  be  subjected  by  the 
Court  of  Chancery,  and  accordingly  there  were  two 
different  forms  of  decree  in  use  to  compel  him  to  account. 
The  one  was  a  decree  compelling  him  to  account  only  for 
what  he  had  received  of  the  testator's  or  intestate's  personal 
estate,  and  which  was  properly  and  technically  called  the 
usual  decree.  To  obtain  the  accounts  of  what  the  execu- 
tor or  administrator  had  received,  the  plaintiff  need  not 
have  alleged  or  proved  anything  special  with  respect  to 
the  personal  estate  or  the  dealings  or  intromissions  there- 
with ;  it  was  sufficient  that  the  defendant  held  the  office  of 
executor  or  administrator. 

The  other  was  a  decree  compelling  him  to  account  not 
only  for  what  he  had  received,  but  also  for  what  he  might 
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but   for    his  wilixil   negleot  or    default    have    received,  Admuhbtra- 

although  he  had  not  received  it.     To  obtain  such  special  "^^^ 

decree,  the  plaintiff  must  have  alleged  and  proved  that 
there  was  some  part  of  the  deceased's  personal  estate  which 
ought  to  have  been  and  might  have  been  received  bj  the 
defendant,  and  which  he  had  omitted  to  receive  by  his 
own  wilful  neglect  or  de&ult:  Rodaon  v.  BcM^  1  Ph.  177, 
and  J<me9  v.  JUTormtt,  2  Sim.  (N.  S.)  241. 

The  only  decree  which  could  have  been   made  upon  No  decree  for 
summons  under  the  46th  section  of  the  15  &  16  Vict.  c.  "^^^^"^^  ^''^''''^^ 

,  ,  _  _,_  _  .  ,         ,  .     .  on  summons. 

86,  was  the  umuu  decree.  The  words,  **imtA  8ueh  tranalunM, 
ifany^  M  the  circumgtances  of  the  ease  may  require^^^  were  only 
intended  to  enable  the  judge  to  adapt  the  precise  terms  of 
the  usual  decree  to  the  circumstances  of  the  case,  and  not 
to  enable  him  to  make  a  decree  which  was  not  the  usual 
administration  decree,  but  which  differed  altogether  in 
principle  from  the  usual  decree  [per  V.-C.  Kindersley], 
Partington  v.  Beynailde,  4  Dr.  253;  see  also  Bldkeley  v. 
Blaketey,  1  Jur.  (N.  S.)  368;  Be  Fryer,  3  K.&  J.  317 ;  and 
Be  Wiltshire  a  Estate,  8  W.  B.  133. 

If,  when  the  application  was  merely  to  administer  an  Court  might 
estate,  the  Court  had  reason  to  see  that  difficult  questions  ^^^^^^  ^^ 

m    n.       •       'x-i-uji'       X  i_         J  make  order  on 

might  arise,  it  would  declme  to  make  a  decree  on  summons :  gnmmons. 
West  V.  Laifig,  3  Dr.  331 ;  Smith  v.  SpiUbury,  1  Dr.  ft  Sm. 
151,  and  Be  Sampsm,  14  W.  B.  472. 

Even  after  decree  on  an  administration  summons,  if  the 
judge  saw  that  there  were  questions  depending  on  con- 
troverted facts  or  questions  partly  of  fact  and  x>Artly  of 
law,  the  parties  might  have  been  put  to  file  a  bill  :^  West  v. 
Laing,  uhi  supri.  And  it  has  been  held  that  there  was  no 
jurisdiction  on  summons  to  set  anide  a  release :  Aeaster  v. 
Anderson,  19  Beav.  161 ;  or  to  charge  an  executor  with 
breaches  of  trust :  Delewmte  v.  Child,  6  Jur.  (N.  S.)  118. 

The  judge  had  power  on  summons  to  make  a  decretal  Powers  of 
order  for  the  administration  of  the  trusts  of  a  will  made  by  «>«rt  on 
a  married  woman  under  a  power :  SeweUY.  AsUey,  3  D.  M.  & 
« G.  933,  and  Be  Berkeley's  Estate,  L.  B.  19  Eq.  467. 

He  had  also  power  on  summons  to  add  to  a  decretal  order 
foradministration  by  directing  inquiries  and  accounts  within 
the  scope  of  such  decree,  as  for  instance  an  inquiry  as  to 
whether  a  trustee  had  granted  leases  in  accordance  with 
the  trusts  of  the  will  and  an  account  of  rents :  MtUter  v. 
Hudson,  2  Jur.  (N.  S.)  34 ;  Foster  v.  Foster,  L.  B.  3  Ch.  330 ; 
and  to  ascertain  of  what  the  personal  estate  consisted,  and 
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to  determine  the  rights  of  and  questions  between  the 
parties  interested  in  the  residuary  estate  in  relation  to  such 
estate  :  West  v.  Laing,  3  Dr.  333 ;  as  for  instance  whether 
an  agreement  for  settlement  affecting  such  residuary  estate 
was  binding  :  Wadham  v.  Bigg,  2  Dr.  &  Sm.  78. 

Under  the  old  practice,  after  decree  in  an  administration 
suit  by  bill,  the  Court  would  in  a  proper  ease  appoint  a 
receiver  or  grant  an  injunction  in  order  to  protect  the  pro- 
perty, although  not  prayed  by  the  bill.  In  Brooker  v, 
Brooker,  3  Sm.  &  Q.  475,  the  question  whether  suoh  an 
order  could  be  made  in  a  suit  originated  by  summons  came 
on  for  adjudication  before  V.-C.  Stuart,  who  decided  in 
the  affirmative,  adding  that  such  an  application,  whether 
in  a  suit  or  arising  out  of  a  summons,  could  only  be  justi- 
fied by  evidenoe  of  gross  misconduct  or  personal  disability 
on  the  part  of  the  legal  personal  representative  or  of  the 
person  having  the  power  to  deal  with  the  estate.  At  the 
conclusion  of  his  judgment,  his  honour  said :  "  The  judge 
in  chambers  has  power  to  add  to  the  decree  an  inquiry  and 
direction  so  as  to  charge  for  wilful  default."  Brooker  v. 
Brooker  does  not  appear  to  have  been  cited  in  PartingUm 
V.  Beynolds,  which  conflicts  with  this  d^dxtm  touching  the 
power  of  the  judge  on  summons  to  charge  wilful  default, 
and  it  has  not  been  generally  followed :  His  honour  himself 
decided,  in  Be  WiUahire's  Estate,  8  W.  B.  133,  that  an  exe- 
cutor could  not  be  charged  upon  an  admission  of  assets 
under  an  administration  summons,  and  in  DdevatUe  v.  Child^ 
6  Jur.  (N.  S.)  118,  that,  if  the  plaintiff  was  going  to 
charge  the  defendant  with  a  breach  of  trust,  a  bill  must  be 
filed  for  that  purpose,  *'  as  nothing  could  be  more  incon- 
venient than  to  try  adverse  questions  upon  an  adminis- 
tration summons." 

The  15  <fe  16  Vict.  c.  86,  s.  47,  authorised  any  person 
claiming  to  be  a  creditor  of  any  deceased  person,  or  interested 
under  his  will,  to  apply  for  and  obtain  in  a  summary  way,  in 
the  manner  provided  by  section  45  with  respect  to  personal 
estate,  an  order  for  the  administration  of  the  real  estate, 
'*  where  the  whole  of  such  real  estate  is  by  devise  vested  in 
trustees,  who  are  by  the  will  empowered  to  sell  such  real 
estate,  and  authorized  to  give  receipts  for  the  rents  and 
profits  thereof,  and  for  the  produce  of  the  sale  of  such  real 
estate."    See  Williams  on  Executors, 

It  has  been  held  that,  where  there  was  a*  devise  of  real 
estate  subject  to  the  payment  of  debts,  funeral  and  t»ta- 
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BKnlixy  expenses,  the  devisee  was  a  trustee  within  the  ADxnnBrRA. 
Bttttingof  this  section :  Ogden  v.  Loujry,  4  W.  R.  156.  ™^* 


AlsQ^tbat  the  Coart  had  jnrisdiotion  nnder  this  section  to  Administration 
aafa  an  order  for  the  administration  and  sale  of  a  testator's  ^f^^''^ 

,  tnongn  no 

ran  enate  where  the  will  only  gave  the  executors  a  power  power  to  give 

to  sail  such  estate,  and  to  give  receipts  without  vesting  the  receipts. 

»Wb  in  them  hy  devise :  Colman  v.  Turner,  L.  R.  10  Eq. 

230;  tnd  also  where  the  estate  was  devised  to  trustees  who  , 

•«ie  abo  executors  in  trust  for  sale,  with  a  proviso  that 

pwt  thereof  should  not  be  sold  till  after  five  years,  unless  in 

ue meantime  a  certain  sum  could  be  obtained  for  it:  De  la 

^▼.Jroonrf,LB.  llEq,  8. 

^  Cmtfi  Ckmrts  Equitable  JurMkiion  Act  [28  &  29  Vict.  c.  28  &  29  Vict. 

'^.  P^  ooncorrent  jurisdiction  to  the  county  courts  to  ^'  ^^• 

attttam  mits  for  the  administration  of  estates  not  exceeding  ^"^^^  ^'^^'*'- 

a^iie£500:  Turner  v.  Bennoldian,  L.  R  16  Eq.  37. 

J^  foUowing  rules  of  Equity  are  generally  applicable  to 

wftadBunistration  of  the  estates  of  deceased  persons. 
^^'■P^  of  Legacies. — A  specific  legacy  of  a  chattel  or  Ademption 

^ythingelfie  is  adeemed  if  the  specific  thing  do  not  exist  at  J?f^  '^^'^^'''" 

^*^tor'8  dealh :  Ashbumer  v.  Macguire,  2  B.  C.  C.  108  ; 

^"f- Baxter,  5  Madd.  208;  Sidehotham  v.  Watson,  11  Ha. 

J<0:  Je^i^  ^  j^^^^  j^  ^   2  Eq.  328,  and  White  &  Tudor, 

^- ;  as  to  what  are  specific  legacies  see  Bothamley  v.  Sherson, 

-^  ^  giiit  by  will  of  a  share  of  residue  may  be  adeemed 
^•sttbe^uent  advance  to  a  child :  MonUfiare  v.  OueddUa,  1 
^•^•A  J.  93;  Lady  Edward  Thynne  v.  Earl  OlengaU,  2  H.  L. 
p'  ^^1;  Slecmon  v.  Hassan,  L.  R  17  Eq.  78.  See  also 
'^*»T.  Pateoe,  L.  R  10  Ch.  343. 

^«  %  gift  \jj  ^]i  ^g  jjQt  adeemed  by  a  settlement  on  trusts  Gift  by  will 
J^Jdiffeit^nt:  Chichester  v.  Coventry,  L.  R  2  H.  L.  71;  SJ^tJtTemlt 
*'^"**  V.  Matson,  L.  R  17  Eq.  78.  npon  different 

^"*«»oii.— -Money  directed  to  be  employed  in  the  purchase  ^^uste. 
^  *»iaiid  land  directed  to  be  sold  and  turned  into  money,  Co"^*'"^'^- 
^^  be  considered  as  that  species  of  property  into  which 
^  *w  directed  to  be  converted,  and  this  in  .whatever 
"^er  the  direction  is  given,  whether  by  will,  by  way  of 
*^tnct,  xDarriage  articles,  settlement,  or  otherwise,  and 
^"Wher  the  money  is  actually  deposited,  or  only  covenanted 
^°epaid;  whether  the  land  is  actually  conveyed  or  only 
^^  to  be  conveyed,  the  owner  of  the  fund  or  the  contract- 
H  parties  may  make  land  money  or  money  land :  Fletcher  v. 
^*wwr,  1  Bio.  C.  C.  497 ;  Whddale  v.  Partridge,  6  Ves.  396. 
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Administba-  Donatio  Mortis  Causa, — A  donee  of  a  gift  made  by  a  donor 
™^1_  __  in  contemplation  of  the  conceived  approach  of  death  (which 
Performance  of  ocours)  has  the  right  to  call  on  a  Court  of  Equity,  and,  as  to 
wusd^ "*^  "     *^®  personal  estate  of  the  donor,  to  compel  the  executor  to 

cany  into  effect  the  intention  manifested  by  the  person  he 

represents  [per  Lord  Eldon] :  Duffield  v.  Ehoes^  1  Bli.  N.  S. 

497-634 ;  see  also  Veal  v.  Veal,  27  Beav.  303 ;  Amis  v.  Witf,  33 

Beav.  619  ;  Bichardson  v.  Bichardson,  L.  R  3  Eq.  686  ;  HiU  v. 

Wilson,  L.  R.  8  Ch.  888;  Moore  v.  Moore,  L.  E.  18  Eq.  474. 

Election.  Election, — If  a  person  has  an  interest  in  a  certain  propert3% 

and  a  testator  has  disposed  of  that  property,  having  no  right 

so  to  do,  and  gives  benefits  by  his  will  to  the  same  person, 

that  peraon  cannot  take  the  property  which  the  testator  had 

no  right  to  dispose  of,  and  so  defeat  the  testator's  intention 

as  to  that  property,  without  giving  up  the  benefits  given  to  him 

by  the  will.     If  he  takes  the  benefits  given  to  him  by  the  will 

he  must  give  up  any  interest  which  he  has,  the  taking  of 

which  would  defeat  the  testator's  dispositions  [per  V.-C.  Kin- 

dersley] :  Stephens  v.  Stephens,  3  Dr.  697-701  ;  see  also  Miller 

V.  Thurgood,  33  Beav.  496 ;  Thompson  v.  Burra,  L.  R.  1 6  Eq.  592. 

Equities  Equities  between  Specialty  and  simple  Contract  Creditors. — 

between  Where  there  are  legal  and  also  equitable  assets,  the  creditors 

shmire  contract  ^^^  could  take  their  satisfaction  out  of  the  legal  assets  shall 

creditoi-s.  have  no  benefit  of  the  equitable  assets  until  the  other  creditors, 

who  have  only  a  remedy  out  of  the  equitable  assets,  have 
thereout  received  an  equal  proportion  to  their  respective  debts 
[Sheppard  v.  Kent,  2  Yern.  435];  and  although  a  specialty 
creditor  has  a  right  to  resort  to  the  descended  real  estates  of 
his  debtor  $ks. legal  i^ets,  he  cannot  participate  in  the  benefit 
of  the  trusts  of  his  debtor's  real  estate,  devised  by  him  upon 
trust  for  payment  of  his  debts,  without  bringing  what  he  had 
obtained  out  of  the  descended  estates  into  hotchpot :  Chapman 
V.  Esgar,  1  Sm.  &  G.  675. 

The  rule  in  Equity  with  regard  to  the  administration  of 
assets  for  the  payment  of  all  the  testator's  debts,  pari  passu, 
32  &  33  Vict,  without  priority,  was  adopted  by  the  32  &  33  Vict.  c.  46, 
which  enacted  that  in  the  administration  of  the  estate  of 
every  person  who  should  die  on  or  after  the  Ist  day  of 
January,  1870,  no  debt  or  liability  of  such  person  should  be 
entitled  to  any  priority  or  preference  by  reason  merely  that 
the  same  is  secured  by  or  arises  under  a  bond,  deed,  or  other 
instrument  under  seal,  or  is  otherwise  made  or  constituted  a 
specialty  debt,  but  that  all  the  creditors  of  such  person,  as 
well  specialty  as  simple  contract,  should  be  treated  as  stand- 
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ing  in  equal  degree,  and  be  paid  accordingly  out  of  the  Adminisira- 

aasets  of  such  deceased  person,  whether  such  assets  are  legal  ™^: 

or  equitable,  provided  always  that  this  Act  should  not 
prejudice  or  affect  any  lien,  charge,  or  other  security.  See 
as  to  the  adminiBtration  of  assets  of  imolveni  estates.  Judica- 
ture Act,  1876,  s.  10,  p.  30. 

MarshaUing  Assets. — Where  one  person  has  a  clear  right  to  Marshalling 
resort  to  two  funds,  and  another  person  has  a  right  to  resort  ^*®^*'^- 
to  one  only  of  these  two  fands,  the  latter  may  say  that,  as 
between  himself  and  the  double  creditor,  that  double  creditor 
shall  be  put  to  exhaust  the  security  upon  which  the  single 
creditor  has  no  claim :  [per  Lord  Westbury]  Dolphin  v. 
Aylward,  L.  R.  4  H.  L.  486-605. 

Assets  will  be  marshalled  as  between — Specialty  and  simple  Specialty  and 
contract  creditors :  GalUm  v.  Hancock,  2  Atk.  424.    Mortgagees  ^^(11^^^^°*"''* 
and  simple  contract  creditors :  Aldrich  v.  Cooper ,  8  Ves.  381.      Morteairees 

Legatees,  Creditors,  and  Eesiduary  Devisee : — Where  the  and  simple 
personal  estate  is  insufficient  for  payment  of  debts  and  contract 
legacies,  pecuniary  legatees  and  the  residuary  devisee  contri-  , 
bute  rateably  to  the  payment  of  the  debts  which  the  general  creditors*  and 
personal  estate  is  insufficient  to  satisfy^  Hensman  v.  Fryer,  residuary 
L.  R.  3  Ch.  420 ;  Lancefidd  v.  Iggulden,  L.  R.  10  Ch.  136 ;  ^«^»«^- 
Tomkins  v.  (JoUhurst,  1  Ch.  D.  626;   Farquharson  v.  Floyer, 
3  Ch.  D.  109. 

Legatees  and  Vendor : — Pecuniary  legatees  are  entitled  to  Legatees  and 
stand  in  the  place  of  the  vendor  against  an  estate  purchased  ^^^^^^^n* 
and  devised  by  the  testator,  the  purchase  money  for  which  is 
paid  after  the  testator's  death  out  of  his  personal  estate: 
SeJby  V.  Sdby,  4  Russ.  336  ;  Lord  LUford  v.  Powys  Keck,  L.  R. 
1  Eq.  347. 

Mortgagees  and  other  Creditors  and  Legatees : — Middleton  Mortgagees 
V.  Middleton,  16  Beav.  450 ;  Harper  v.  Munday,  7  De  Q.  M.  and  pther 

-^  creditors  and 

&  U.  db».  legatees. 

Voluntary  Grantees : — Where  a  grantor  made  a  voluntary  Voluntary 
settlement  of  real  estate  to  uses  in  &vour  of  his  children,  and  grantees, 
afterwards  mortgaged  the  settled  estate  with  his  own  unset- 
tled estates  and  died,  it  was  held  that  the  children  were 
entitled  to  throw  the    mortgages  on  the  unsettled  estate: 
Hales  V.  Cox,  32  Beav.  118. 

Charitable  Legacies, — See  as  to  the  doctrine  of  marshalling  Charitable 
assets  with   regard    to    charitable  bequests :    Hobinson    v.  legacies  and 
Oddard,  3  Mac.  &  G.  736 ;  Miles  v.  Harrison,  L.  R.  9  Ch.  ™**''^'"'^'°- 
316;  Tudor's  Chariiahle  Trusts,  85  et  seq, ;  Seton's   Decrees, 
vol.  i.  p.  335. 
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9  &  10  Will.  HI.  c.  15  (1697). 

S.  1  empowers  "merchants  and  traders  and  otJierB" 
desiring  to  end  any  controvei*8y,  suit,  or  quarrel,  for  which 
there  was  no  other  remedy  but  by  personal  action  or  sait  in 
equity,  by  arbitration  to  agree  that  their  submission  of  their 
suits  to  the  award  or  umpirage  of  any  person  or  persons 
should  be  made  a  rule  of  any  of  her  Majesty's  Courts  of 
record  which  the  parties  should  choose,  and  to  insert  such 
agreement  in  their  submission  or  the  condition  of  the  bond 
or  promij^e,  and  upon  affidavit  thereof  to  have  such  submission 
made  a  rule  of  such  Court. 

3  &  4  Will.  IV.  c.  42  (Amendment  Act). 

[14  Aug.  1833.] 

[S.  89.]  Submissions  made  a  rule  of  Court  are.  not  to 
be  revocable  without  leave  of  the  Court;  and  [ss.  40  & 
41]  witne&^es  may  be  compelled  to  attend,  and  to  give 
evidence  on  oath  before  arbitrators. 

17  &  18  Vict.  c.  125. 

Common  Law  Procedure  Act,  1854. 

S.  11  empowered  the  Court  in  which  any  action  or  suit 
should  be  brought  contrary  to  the  terms  of  the  agreement  to 
refer,  or  any  judge  thereof,  upon  the  application  of  any  defen- 
dant to  such  action  or  suit,  after  appearance  and  before  plea 
or  answer,  to  stay  such  action  or  suit,  upon  being  satisfied 
that  no  sufficient  reason  exists  why  such  matter  could  not  or 
ought  not  to  be  refeiTed  to  arbitration,  according  to  snch 
agreement,  and  that  the  defendant  was  at  the  time  of  bring- 
ing the  suit  and  still  was  ready  and  willing  to  join  and 
concur,  &c.  in  the  reference.    See  also  s.  17. 

All  parties  capable  of  suing  or  of  being  sued  may  be 
parties  to  a  reference.  A  feme  covert  is  a  necessary  party 
where  she  has  an  interest  jointly  with,  but  independent  of, 
her  husband  in  the  matter  in  dispute :  Htdme  v.  Tenant^  1 
Bro.  C.  C.  16 ;  Emery  v.  Wage,  5  Ves.  846.  See  also  Bamea  v. 
Wood,  L.  B.  8  Eq.  424,  and  OasOe  v.  WUInneon,  L.  R.  5  Gh. 
584. 

A  party  who  has  entered  into  a  submission  with  husband 
and  wife  cannot  afterwards  avail  himself  of  the  oovennre 
of  the  wife  for  setting  aside  the  award :  In  re  Warner^  2 
Dowl&  L.  148.   See  also  Wynne  v.  Wynne,  1  Dowl  (N.  S.)  723. 
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Afl  to  the  right  of  a  feme  covert  Iteing  a  sole  trader  by  AaBiraATioN. 
custom  of  London,  see  Beard  v.  Webb,  2  Bos.  &  Pnl.  P3.  ~  -  - 

As  a  general  principle,  parties  cannot  by  contract  oust  Jurisdiction  jot 
the  ordinary  Courts  of  their  jurisdiction.     See  Thompson  v.  Courts  not 
Oamodfe,  8  T.B.  139.  ^'"*'^- 

But  any  person  may  covenant  that  no  right  of  action 
shall  accrue  till  a  third  person  has  decided  on  any  difference 
that  may  arise  between  himself  and  the  other  party  to  the 
covenant,  and  the  Courts  will  give  effect  to  such  covenant. 
ScoU  V.  Avery,  6  H.  L.  C.  811. 

The  distinction  between  those  classes  of  cases  was  thus 
illustrated  by  Lord  Cranworth,  in  Scott  v.  Avery  (at  p. 
848) :  **  K I  covenant  with  A.  to  do  particular  acts,  and  it  is 
also  covenanted  between  us  that  any  question  that  may  arise 
as  to  the  breach  of  the  covenants  shall  be  referred  to  arbi- 
tration, that  latter  covenant  does  not  prevent  the  covenantor 
fi  om  bringing  an  action.  A  right  of  action  has  accrued, 
and  it  would  be  against  the  policy  of  the  law  to  give  effect 
to  an  agreement^that  such  a  right  should  not  be  enforced 
through  the  medium  of  the  ordinary  tribunals. 

**  But  if  I  covenant  with  A.  B.  that,  if  I  do  or  omit  to  do 
a  certain  act,  then  I  will  pay  to  him  such  a  sum  as  J.  8. 
shall  award  as  the  amount  of  the  damage  sustained  by  him 
then,  until  J.  8.  has  made  his  award,  and  I  have  omitted  to 
pay  the  sum  awarded,  my  covenant  has  not  been  broken, 
and  no  right  of  action  has  arisen.  The  policy  of  the  law 
does  not  prevent  parties  from  so  contracting."  8ee  also 
Scott  V.  Corporation  of  Liverpool  [3  D.  G.  &  J.  333J,  in 
which  Lord  Chelmsford  adopts  the  same  illustration; 
Smith  V.  Whitmore,  1  H.  <fc  M.  576,  2  D.  G.  J.  &  8.  297 ;  Cool^ 
V.  Cooke,  L.  R.  4  Eq.  77 ;  Witt  v.  Corcoran,  L.  R.  8  Ch. 
476  n. 

The  Common  Law  Procedure  Act,  1854,  ought,  however,  to  Actions  stayed. 
receive  a  liberal  interpretation  in  Courts  of  Equity,  and  Mining  lease, 
therefore,  where  a  mining  lease  contained  an  arbitration 
clause,  and  a  disputed  question  arose  as  to  whether  the  lessee 
was  entitled  to  carry  through  a  shaft  the  produce  of  other 
mines,  V.-C.  Wickens,  in  WiUeaford  v.  Watson,  L.  R.  14 
Eq.  572  [affirmed  on  appeal,  L.  R.  8  Ch.  473],  on  defendant's 
motion  stayed  proceedings  on  a  bill  filed  by  the  lessees, 
praying  for  an  injunction  to  restrain  workings  alleged  to 
be  improper  and  for  an  account,  and  directed  a  reference,  the 
question  raised  being  within  the  reasonable  and  fair  con- 
struction-of  the  clause  of  reference,  and  there  being  no  case 
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of  actual  fraud  on  either  side  or  any  other  special  gronnds 
for  staying  proceedings. 

'*  The  case,"  said  his  honour,  '*  is  no  doubt  different  where 
the  suit  that  it  is  desired  to  stay  seeks  for  a  reoeiver,  which 
is  an  intervention  of  this  Court  for  the  purpose,  not  of 
determining  anything  between  the  parties,  but  of  keying 
things  intact  while  the  dispute  is  being  determined,  or  such 
special  intervention  as  a  fi€  exeat,  or  an  injunction  answer- 
ing  the  same  purposes  as  a  receiver  does,  that  is,  of  keeping 
matters  in  statu  quo.  The  injunction  here  sought  is  not 
for  the  purpose  of  keeping  the  matter  intact  till  the  dispute 
is  determined,  but  a  mode  of  giving  to  the  plaintiff  the 
benefit  of  a  determination  if  made  in  his  &your.  Probably 
on  an  analogous  ground  the  Court  might  refuse  to  stay  a 
suit  which  sought  rectification,  since  the  power  of  rectifying 
is  one  which  cannot  be  releg&ted." 

That  case  was  followed  by  Pletos  ▼.  Baker ,  L.  R.  16  Eq. 
564,  where  the  bill  prayed  for  a  declaration  that  a  notice  of 
dissolution  of  partnership  under  articles  which  contained  a 
general  arbitration  clause  was  valid,  for  the  usual  accounts 
upon  the  footing  thereof,  and  for  the  appointment  of  a  receiver. 
Upon  motion,  Yice-Chancellor  Bacon  appointed  a  receiver, 
and  stayed  all  proceedings  in  the  suit,  except  for  the  pur- 
pose of  carrying  out  such  order.  See  also  GiUett  y.  Thornton, 
L.  R.  19  £q.  699.  Ar  to  the  setting  aside  of  awai-ds,  see  Me 
Haigh,  3  De  G.  F.  &  J.  167 ;  Be  Tidswea,  33  Beav.  213  ; 
Wakefield  v.  The  LlaneUy  Bly,-  and  Dock  Co.  34  Beav.  245 ; 
Blackett  V.  Batee,  2  H.  &  M.  610;  Moeeley  ▼.  SimpeoH, 
L.  R.  16  Eq.  226 ;  Be  Corporation  of  Euddersfield  &  Jacomb, 
L.  R.  17  Eq.  476;  L.  R.  10  Ch.  92. 

The  Court  has  jurisdiction  by  analogy  to  a  writ  of 
prohibition  to  restrain  by  injunction  an  arbitrator  from 
proceeding  with  a  reference,  founded  pn  the  conduct  of 
the  parties,  Piekering  v.  Cape  Town  Bly,  Co,  L.  R.  1  Eq.  84, 
or  on  the  ground  of  corruption :  Malmeabury  Bly,  Co.  v.  Budd, 
2  Ch.  D.  113. 

A  submission  to  arbitration  under  The  Lands*  Clauses* 
Consolidation  Act,  1845,  is  not  a  ''submission  by  consent" 
within  the  meaning  of  The  Common  Law  Procedure  Act, 
1854,  s.  17;  but  where  a  submission  is  made  a  rule  of 
Court  under  sect.  36  of  The  Lands'  Clauses  Act,  the  Court 
has  the  same  jurisdiction  as  in  the  case  of  a  submission 
under  the  9  &  10  Will.  III.  c.  15:  Be  Harper,  L.  R.  20 
Eq.  39.      See   also  Be   NewMd,  14   C.   B.  (N.   S.)   405; 


KfK  in.]  ARBITRATION.  378 

Bkde$  T.  Airedale  Drainage  Commiseianen,  L.  B.  9  0.  P.   Arbitration, 


Sae  aB  to  reTooation  of  snbmission  to  arbitration  Banddl  v.   Reyocation  of 
Tkmfmm,  I  Q.  B.  D.  748.  submission. 

Bj  the  Gonaolidated  Orders,  zxiii.  rale  23,  no  order  to 
Bake  a  sabmiflsion  to  arbitration  or   an  award  an  order  of 
Ik  Coart  of  Chancery  was  to  be  passed  nntil  the  snbmis* 
«ioii  to  arbitration  or  award  shonld  have  been  filed  in  the   Filing  of 
Bepart  Q£5ce,  and  a  note  thereof  made   on   the  decree  or  s^t™»M»on. 
orier  bj  the  Clerk  of  Beports :  Braithwaite's  Practice,  552. 

22  &  23  Vict.  c.  59,  s.  26. 

BaUwaif  Campame^  Arbitration  Act,  1859. 

An  agreement  to  refer  under  this  Act,   if  insisted  on.   Agreement  to 
oast*  the  jurisdiction   of  the  Court:  Watford  and  Bich-    refer  under 
uaanporA   Co.  v.  London   and  North   Western   Oo.    L.   B.   ^  59 
B  Eq.  231. 
The  Gourt  of  Chancery  had  no  exclusive  jurisdiction  under 

tbe  Arbitration  Acts,  except  in  respect  of  submissions  agreed 

to  be  made  rules  of  that  Court. 

BANK   OF  ENGLAND. 
See  "  Transfer  of  Stocks 

BUILDING  SOCIETIES.  Building 

societies 

37  &  38  Vict.  c.  42.  37  ^  sg'vict. 

The  BuUding  Societies  Act,  1874.  «•  *2. 

[S.36]  The  arbitrators  appointed  under  the  rules  of  the 
>«etj,  or  the  r^strar,  or  the  Court  (t.e.  the  County  Court 
'^  tbe  district  in  which  the  chief  office  or  place  of  meeting 
^JT  the  business  of  the  society  is  situate),  as  the  case  may 
It,  ctty,  at  the  request  of  either  party,  state  a  case  for  the 
pinion  of  the  Supreme  Court  of  Judicature  on  any  question 

CESTUI   QUE  VIE.  Cestui  que  vie. 

6  AxKE,  c.  72  (c  18  in  ordinary  printed  editions).  6  Anne,  c.  72. 

An  Ad  for  the  more  effectual  Discovery  of  the  Death  of  Persons 

ynUmded  to  be  alive  to  the  Prefudice  of  those  who  claim  Estates 

after  tkeir  Deaths,  [1707.] 

^.  1  authorizes  any  person  having  ^ny  claim  or  demand 

in  or  to  any  remainder,  reversion,  or  expectancy  in  or  to 

^ny  estate  after  the  death  of  any  infant,  married  woman, 

'T  other  person,   upon  an  affidavit   made  in  the  Court  of 

(Tiancery  by  the  persons  so  claiming  of  his  or  her  title  that 
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he  or  she  has  cause  to  believe  such  minor,  married  woman, 
or  other  person  is  dead,  and  that  anch  death  is  concealed 
by  the  guardian,  trustee,  husband,  or  any  other  person,  once  a 
year  to  move  the  Lord  Chancellor,  Keeper,  or  CommissionerB 
for  the  Custody  of  the  Great  Seal,  to  order  such  guardian, 
trustee,  husband,  or  other  person  concealing,  or  suspected  to 
conceal,  such  person  to  produce  and  show  such  minor, 
married  woman,  or  other  person,  and  upon  refusal  or  neglect 
to  produce  such  tenant  for  life,  such  tenant  for  life  is  to  be 
taken  to  be  dead,  and  the  remainderman  or  reversioner  may 
enter  upon  the  lands,  &o.  as  if  such  tenant  for  life  were  dead : 
Seton's  Decrees,  52 1 ;  Pemberton's  Judgments,  526,  and  Daniell's 
PrcLctice,  1908  ;  and  Ex  parte  Lord  Mergavenny,  6  N.  B.  335. 
The  Court  had  no  jurisdiction  to  make  any  order  as  to 
the  costs  of  the  application  :  Re  Isaac,  4  My.  &  Cr.  11. 

The  application  for  the  order  is  made  by  an  ex  parte 
motion :  Ex  parte  Grant,  6  Yes.  512 ;  Ex  parte  WhaBetf,  4 
Russ.  561 ;  Be  Isaac,  4  My.  &  Cr.  11.  See  as  to  affidavit  in 
support,  Be  Dennis,  7  Jur.  (N.  S.)  230,  8  W.  R.  649 ;  Be 
Clossey,  2  Sm.  &  Giff.  46. 

OHARITABLE  TRUSTS. 

Sir  Samuel  Bomilly's  Act,  52  Geo.  III.  c.  101. 

An  Act  to  provide  a  summary  Bemedy  in  Cases  of  Abuses  of  Trusts 
created  for  charitable  Purposes,  [9th  July,  181 2.] 

S.  1  authorizes  in  cases  of  breach  of  charitable  trust  a 
petition  to  be  presented  to  the  Lord  Chancellor,  who  was  to 
hear  the  same  in  a  summary  way,  and  make  an  order  thereon, 
and  it  also  gave  an  appeal  to  the  House  of  Lorda 

Charitable  Trusts  Act,  1853,  16  &  17  Vict,  a  137. 

S.  17  requires  the  consent  of  the  Charity  Commissioners 
before  certain  proceedings  are  taken. 

S.  27  incorporates  the  Lands'  Clauses'  Consolidation  Act, 
'  1845,  in  cases  of  purchase  from  owners  under  disability. 

S.  28  provides  that  in  cases  of  charities,  the  incomes  of 
which  exceeded  £30,  the  Master  of  the  Bolls  and  Vice-Chan- 
cellors, upon  applications  to  them  at  chambers,  are  to  have  the 
same  jurisdiction  as  the  Court  of  Chancery  or  Lord  Chancellor 
at  the  time  of  passing  the  Act  had  upon  information :  In 
re  Davenport's  Charity,  4  De  G.  M.  &  G.  839;  Bumham 
National  Schools,  L.  R.  17  Eq.  241 ;  In  re  Charitable  Gifts  for 
Prisoners;  Ex  parte  Governors  of  Christ*  s  Hospital,  L.B.  8  Ch.  119. 
See  sect.  30  as  to  charities  in  the  City  of  London. 
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S.  31  empowered  the  Lord  Chancellor,  with  the  advice  of  Charitable 
the  Master  of  the  Bolls  and  Vice-ChancellorB,  or  two  of  them,  '^^"^"' 
to  make  general  orders. 

S.  32  gives  Oounty  Courts  jurisdiction  in  cases  of  charities, 
the  incomes  of  which  did  not  exceed  £30:  Be  Bumham 
NiUional  Schools,  L.  B.  17  Eq.  241. 

S.  35  provided  that  the  Board  of  Commissioners  might 
direct  cases  within  the  jurisdiction  of  a  County  Court  to  be 
taken  before  a  Judge  of  the  Court  of  Chancery  in  the  first 
instance. 

S.  37,  that  the  Board,  if  dissatisfied  with  the  order  of 
County  Court,  might  remit  the  case  for  reconsideration 
or  might  transfer  the  matter  to  a  Judge^of  the  Court  of 
Chancery. 

Ss.  39  and  40  provided  for  appeals  from  oi-ders  of  County 
Courts. 

S.  43,  provided  by  whom  applications  might  be  made,  and 
that  the  Attorney-General  might  petition  the  Court  of  Chan- 
cery under  62  Geo.  III.  c.  101. 

S.  45  gives  the  Lord  Chancellor  power  to  make  orders  for 
regulating  proceedings  before  the  County  Courts. 

S.  46  contains  a  reservation  of  the  rights  and  privileges 
of  the  Church  of  England  with  respect  to  charities :  Burnham 
National  Schools,  L.  B.  17  Eq.  241. 

S.  48  provided  that  the  Court  of  Chancery  or  Judge 
thereof  might  order  land  holden  upon  trust  for  a  charity  to 
vest  in  the  Treasurer  of  Public  Charities.  (By  section  15  of 
18  &  19  Vict.  c.  124,  the  Treasurer  of  Public  Charities  is 
to  be  called  the  Official  Trustee  of  Charity  Lands.) 

S.  49  provides  that  orders  may  be  made  revesting  lands 
in  the  trustees  of  the  charity. 

S.  50,  that,  subject  to  the  orders  of  the  Court  or  Judge, 
the  treasurer  is  to  be  a  bare  trustee. 

S.  51,  that  the  Judge  might  order  trustees  holding  stock, 
<&c.  belonging  to  a  charity  subject  to  his  jurisdiction  to 
transfer  the  same  to  official  trustees. 

S.  52,  that  official  trustees  should  pay  dividends  and 
transfer  stock,  &c.  as  the  Court  of  Chancery,  or  Judge,  or 
Judge  of  County  Court  should  direct. 

Charitable  Trusts  Amendment  Act,  1855,  18  &  19  Vict.  c.  124.     18  &  19  Vict. 

S.  9  provided  that  persons  not  complying  with  any  re- 
quisition of  the  Boai'd  under  the  Act  were  to  be  deemed 
guilty  of  a  contempt  of  the  Court  of  Chancery. 
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S.  12,  that  the  official  trustees  may  be  empowered  by 
the  Court  or  Judge  having  jurisdiction  to  call  for  tranafere 
to  them  of  stock,  &c. 

S.  17  empowers  the  Lord  ChanoeUor  to  appoint  official 
trustees  of  charitable  funds. 

S.  40  gave  power  to  refer  bills  of  costs  in  charity 
matters  to  taxing  masters  of  Court  of  Chancery. 

Charitable  Trusts  Act,  1860,  23  &  24  Vict.  c.  136. 

Ss.  2,  3,  and  4  give  the  Board  of  Charity  Commissioners 
certain  powers  until  then  exerciseable  by  a  Judge  of  the 
Court  of  Chancery  at  chambers  or  by  a  County  Court  Judge. 

S.  5  provides  that  such  jurisdiction  shall  not  be  exercised 
by  the  Board  in  contentious  cases:  Be  Bumham  National 
SchooU,  L.  B.  17  Eq.  241. 

S.  8  gave  an  appeal  to  the  Court  of  Chancery  against  an 
order  of  the  Board.  See  also  Charitable  Trusts  Act,  1869, 
32  &  33  Vict.  c.  110. 

CONFIRMATION  OP  SALES. 

25  &  26  Vict.  c.  108. 

An  Act  to  confirm  certain  SaHes,  Exchanges,  Partitions,  and  En- 
franchisements by  Trustees  and  others. 

[7  th  August,  1862.] 

S.  2  empowered  trustees  to  dispose  of  land  or  minerals 
separately  without  the  residue  of  the  land,  with  the  sanction 
of  the  Court  of.  Chancery :  Be  Pryse's  Estates,  L.  B.  10  Eq. 
631 ;  Be  Palmer's  Will,  L.  B.  13  Eq.  408 ;  Be  Wynn's  Devised 
Estates,  L.  B.  16  Eq.  237. 

Such  consent  must  now  be  obtained  from  one  of  the 
Judges  of  the  Chancer}^  Division,  the  application  for  which 
is  made  by  petition. 

Mortgagees  are  within  the  Act,  and  may  have  leave  to 
sell  under  their  power  of  sale  with  a  reservation  of  the 
minerals  and  an  incidental  power  of  working  them :  Me 
Beaummfs  Trust,  L.  B.  12  Eq.  86,  and  Be  Wilkinson's 
Estates,  L.  B.  13  Eq.  634. 

All  the  beneficiaries  should  either  join  or  be  served  with 
the  petition:  Be  Broum,  9  Jur.  (N.  S.)  349,  11  W.  B.  19; 
and  Be  Palmer's  Will,  L.  B.  13  Eq.  408. 

But  where  the  power  of  sale  was  exerciseable  with  the 
consent  of  the  tenant  for  life,  service  on  the  remaindermen 
has  been  dispensed  with  :  Be  Pryse,  L.  B.  10  Eq.  631. 

And  where  mortgagees  apply  for  an  order  under  the  Act, 
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it  is  not  necessary  that  subsequent  incumbrances  should  be  Copyholds. 
served :  Be  WUkimon's  estates,  L.  R.  13  Eq.  634. 

COPYHOLDS.  Copyholds. 

Copyhold  Act^  1841,  4  &  6  Vict.  o.  35.  4^5  yict. 

S.  86  empowered  Courts  of  Equity  to  decree  a  partition  ^  ®^' 
of  lands  of  copyhold  or  customary  tenure,  as  according  to  the 
practice  of  the  Court  might  then  be  made  with  respect  to 
lands  of  freehold  tenure. 

Copyhold  Act,  1843,  6  &  7  Vict.  o.  23.  e  &  7  Vict. 

c  23 

S.  12  provided  that  part  of  the  money  received  for  en- 
franchisement might  be  applied  under  the  direction  of  the 
Court  of  Chancery  in  paying  off  any  fee  form  rent  or  other 
charge. 

Copyhold  Act,  1852,  15  <&  16  Vict.  c.  51.  15  &  16  Vict. 

c  51 

S.  39  provided  for  the  payment  into  Court  of  the  com- 
pensation money  in  cases  of  lands  taken  from  persons  under 
disability. 

Copyhold  Act,  1858,  21  &  22  Vict.  c.  94.  21  &  22  Vict. 

c.  94. 

S.  43  provided  for  payment  into  Court  of  compensation 
money  for  enfranchisement  in  certain  cases,  and  [s.  44]  for  the 
application  of  such  compensation  money. 

See  also  The  Universities*  and  College  Estates  Act,  1858  [21  & 
22  Vict.  c.  44],  and  The  Extension  Act  [23  &  24  Vict,  c  59,  s.  4]. 

The  Chancery  Funds  Consolidated  Bules,  1874,  rule  33,  pro- 
vide that  money  paid  into  Court  pursuant  to  the  Copyhold  Acts 
shall  be  placed  in  the  books  of  the  Chancery  Pay  Office  to  the  Payment  in. 
credit  of  ^*  Ex  parte  the  Copyhold  Commissioners,"  as  directed 
by  the  said  Acts,  and  in  addition  thereto  to  the  account  of  the 
particular  manor  in  respect  of  which  the  money  shall  be  so 
paid  in ;  and  in  the  request  for  a  direction  to  receive  such 
money  the  name  and  locality  of  such  particular  manor  shall 
be  stated. 

Notice  of  petitions  dealing  with  the  enfranchisement  Notice  of 

moneys  of  Crown  manors  must  be  served  upon  the  Commis-  Petition. 

sionors  of  Woods,  Forests,  and  Land  He  venue  [21  &  22 

Vict.  c.  94,  ss.  43  &  44]. 

The  petitioner  is  entitled  to  his  costs  of  the  petition  out  Costs. 

of  the  fund  :  Ex  parte  the  Archbishop  of  Canterbury,  1  Coll. 

154. 
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And  the  Commissioners  are  entitled  to  their  costs  :  Ex 
parte  Bishop  of  Hereford^  5  De  G.  ife  Sm.  265 ;  Ex  parte 
Queen's  College^  Cambridge^  4  Jur.  (N.  S.)  19.  But  if  forty 
shillings  are  tendered,  they  will  in  ordinary  cases  have  to 
bear  their  own  costs  of  appearance :  Be  Chre  Langton^s 
Estate,  L.  B.  10  Ch.  328 ;  Pemberton's  Judgments,  560. 

Before  The  Copyhold  Act,  1841,  a  bill  for  partition  of  copy- 
holds or  cnstomary  freeholds  alone  would  not  lie.  But  on  a 
bill  for  partition  of  freeholds  and  copyholds  before  the  Act» 
the  Court  of  Chancery  directed  the  entirety  of  the  copy- 
holds to  be  allotted  to  one  party,  and,  if  necessary,  money 
to  be  paid  by  way  of  equality  of  partition,  and  an  agreement 
between  the  parties  for  a  division  of  copyholds  in  certain 
specified  parts  was  caiTied  into  effect :  Seton's  Decrees,  674. 

As  to  partition  of  manors,  see  Hanbury  t.  Huseey,  14 
Beav.  152 ;  (Jattley  v.  Arnold,  4  E.  <fe  J.  595 ;  and  Pemberion 
V.  Barnes,  L.  R.  6  Ch.  685. 

At  common  law,  when  the  copyholder  had  common  on 
the  waste  within  the  manor  that  belonged  to  his  estate,  and 
the  estate  was  enfranchised,  the  common  was  extinguished : 
Crowder  v.  OUfield,  2  Ld.  Raym.  1225,  1  Salk.  364,  and 
6  Mod.  19.  But  in  such  a  case,  equity  would  give  relief, 
for  although  the  common  became  extinct  at  law,  yet  it  sub- 
sisted in  equity:  Styant  v.  Stoker^  2  Vem.  260;  Chitty's 
Statutes,  2nd  ed.  vol.  i.  p.  742.  See  also  Daniell's  Practice, 
1928. 

DECLARATION  OP  TITLE. 
The  Declaration  of  Title  Act,  1862,  25  ife  26  Vict.  c.  67. 

S.  1  provided  that  every  person  claiming  to  Be  entitled 
to  land  in  possession  for  an  estate  in  fee  simple,  either  ab- 
solutely or  subject  to  any  incumbrances,  estates,  rights,  or 
interests  vested  or  contingent,  or  claiming  to  have  a  power 
of  disposing  of  land  for  his  own  benefit  for  an  estate  in  fee 
simple  in  possession  either  absolutely  or  subject  as  aforesaid, 
and  every  person  entitled  to  apply  for  the  registration  of  an 
indefeasible  title  to  the  Registrar  appointed  under  The  Land 
Begistry  Act,  1862  [25  &  26  Vict.  c.  53  ;  see  38  and  39  Vict. 
c.  87,  s.  4]  might  petition  the  Court  of  Chancery  for  a  decla- 
ration of  title. 

S.  6]  The  Court  might  investigate  the  petitioner's  title. 
S.  8]  If  the  investigation  were  satisfactory,  the  Court  might 
order  a  declaration  of  title  to  be  made. 

S.  9  requires  the  petitioner  to  give  security. 
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S.  16  gave  an  appeal  to  the  Court  of  Appeal  within  six  Declabation 
months  after  declaration.  op  Title. 

S.  17,  an  appeal  from  the  Conrt  of  Appeal  to  the  House 
of  Lords. 

S.  40  empowered  the  Lord  Chancellor,  with  the  advice, 
&o.  of  the  Master  of  the  Bolls,  the  Lords  Justices  and  Vice- 
chancellors,  or  any  three  of  them,  to  make  rules  and  orders. 

Every  petition  for  a  declaration  of  title  must  state  what 
incumbrances,  estates,  rights,  or  interests  (if  any)  the 
petitioner  admits  to  affect  his  title,  and  subject  to  which  he 
seeks  to  have  his  title  declared  [s.  2].    ' 

The  practice  upon  such  petition  was  to  refer  it  to  Practice, 
chambers,  to  inquire  as  to  the  petitioner's  title,  and  upon  the 
certificate  of  the  Chief  Clerk  to  apply  to  the  Court  on  behalf 
of  the  petitioner  by  motion,  asking  that  the  certificate  might 
be  confirmed,  and  asking  for  the  order  and  direction  of  the 
Court  as  to  (1)  the  time  at  which  the  declaration  establish- 
ing the  petitioner's  title  should  be  made  ;  (2)  the  amount  of 
security  to  be  given  under  s.  9  ;  and  (3)  the  notice  of  the 
order  to  be  given  under  s.  11.  In  JE^  Bdberta,  L.  B.  10 
Eq.  402,  the  Lord  Justice  James  [then  V.-C]  ordered  the 
declaration  establishing  the  petitioner's  title  to  be  made 
at  the  end  of  three  months ;  security  to  be  given  by  the 
petitioner  to  the  amount  of  £40  for  payment  of  the  costs  of 
any  person  who  might  successfully  oppose  the  petitioner's 
rights  to  the  declaration  asked  for,  and  notice  of  the  order 
to  be  given  by  advertising  it  three  times  at  three  days' 
interval  in  each  of  three  London  newspapers. 

A  solicitor  is  entitled  to  a  lien  on  an  infant's  estate  for  Solicitors'  lien, 
costs  properly  incurred  on  his  behalf  in  proceedings  under 
the  Act  which  have  resulted  in  establishing  the  infant's  title, 
and  to  the  costs  of  a  suit  necessarily  or  properly  incuired  for 
obtaining  the  benefit  of  such  lien :  Priichard  v.  Echerts^ 
L.  B.  17  Eq.  222.  See  also  25  &  26  Vict.  c.  53,  commonly 
known  as  "The  Transfer  of  Land  Act,  1862,"  but  having 
[under  38  &  39  Vict.  c.  87,  s.  4]  the  short  legal  title  of 
'*  The  Land  Begistry  Ad,  1862 ; "  The  Mortgage  Debenture 
Act,  1865  [28  &  29  Yict.  c.  78] ;  The  Land  Transfer  Act, 
1875  [38  &  39  Vict.  c.  87] ;  the  general  rules  and  orders  of 
14th  of  Nov.,  1865  [unier  The  Mortgage  Debenture  Act,  1865], 
of  the  10th  of  May,  1866  [under  The  Land  Begistry  Act, 
1862],  and  of  the  24th  and  30th  of  December,  1876,  and 
Ist  January,  1876  [under  The  Land  Transfer  Act^  1876]. 
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5  &  6  Vict.  c.  94. 

[10  Aug.  1842.] 

The  Defence  Act,  1842,  consolidated  the  laws  for  the 
Ordnance  service  and  defence  of  the  realm  [s.  9],  empowered 
the  purchase  of  lands  in  trust  for  her  Majesty  [ss.  10  <&  18] 
from  corporations  and  persons  under  disability,  provided 
[s.  25]  for  the  payment  of  purchase  money  exceeding 
£200  into  the  Court  of  Exchequer,  [s.  26]  gave  power 
to  the  Barons,  or  one  of  them,  on  motion  or  petition,  to  order 
the  investment  of  such  moneys  for  the  benefit  of  the  persons 
interested,  and  [ss.  31,  32,  33]  required  the  deeds,  decrees, 
and  evidences  of  title,  &c,  relating  to  lands  purchased  in 
England  or  Wales  to  be  enrolled  in  the  Court  of  Chancery, 
or  in  the  office  of  the  Queen's.  Remembrancer. 

By  the  17  &  18  Vict,  a  67,  the  powers  given  by  The  Lands^ 
Clauses'  Consolidation  Act,  1845^  were  to  be  .treated  as  con- 
tained in  the  5  &  6  Vict.  o.  94. 

The  Ordnance  Board  Transfer  Act,  1855  [18  &  19  Vict,  c- 
117],  transferred  the  powers  vested  in  the  principal  officers  of 
the  Ordnance  by  those  Acts  to  the  Secretary  of  State  for  War, 
who  in  all  contracts  and  assurances  was  to  be  described  as 
"  Her  Majesty's  Principal  Secretary  of  State  for  the  War 
Department,"  without  name  [s.  5]. 

22  &  23  Vict.  c.  21. 

An  Act  to  regulate  the  Office  of  Queen*8  Remembrancer^  dee, 

[13th  August,  1859.] 

S.  8  substituted  the  Court  of  Chancery  for  the  Court 
of  Exchequer,  and  provided  that  compensation  moneys  for 
land  under  5  &  6  Vict.  o.  94  should  be  paid  into  the  Court 
of  Chancery,  and  not  to  the  office  of  the  Queen's  Bemeni- 
brancer. 

See  also  Defence  Act^  1860  [23  &  24  Vict.  c.  112],  and 

Defence  Amendment  Acts,  1864  and  1873  [27  <&  28  Vict.  c.  89 
and  36  &  37  Vict.  c.  72]. 

Applications  should  be  made  to  one  of  the  Judges  of  the 
Chancery  Division  at  chambers  as  to  the  investment  or 
application  of  moneys  paid  into  Court  under  the  Defence 
Acts :  Defence  Act,  1860,  s.  23 ;  Be  Maynard'a  Trust,  9  W.  R. 
330;  Ex  parte  the  Duke  of  Wellington,  3  De  6.  F.  &  J.  13. 
But  see  Ex  parte  Morahead,  33  Beav.  254,  and  10  Jur.  (N.  S.) 
61,  where  an  order  was  made  for  payment  out  of  the  pur- 
chase money  upon  petition. 
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Tlie  ooBtB  <^  the  agreement  for  purchase  of  proving  the  title  Impiwvement 

to  the  lands,  and  of  taxing  such  costs,  are  payable  by  the  o**  ^^^^>  &c. 

Secretary  of  State  [s.  24]. 
The  oostB  of  ascertaining  by  a  jury  or  justices  the  compen- 

*9ikni  payable  for  the  lands  abide  the  result  [s.  25]. 
Service  of  any  notice,  summons,  writ,  or  other  document  on 

tlie  Salicttor  for  the  War  Department  operates  as  service 

'.&  the  Secretary  of  State. 

The  Court  of  Chancery  has  allowed  a  tenant  for  life  to  Compensation 
apply  the  compensation  money  paid  under  The  Defence  Act,  **^  *PP  ' 
1$42,  for  damages  done  by  the  Ordnance  Department  to  part 
cf  the  settled  estates  towards  recouping  himself  the  costH  of 
erectiDg  buildings  of  a  permanent  character  on  the  estate : 
ExparU  Duke  of  WeUingion,  3  De  G.  F.  &  J.  13,  30  L.  J. 
Gi.  187,  9  W.  B.  173 ;  and  has  ordered  the  payment  out 
of  Court  of  compensation  money  to  trustees,  to  be  ad- 
ministered by  them  :  Ex  parte  Morshecid,  33  Beav.  254,  10 
Jnr.  (N.  8.)  §1. 

Interest  upon  the  compensation  money  is  only  payable  Interest. 
from  the  time  of  taking  under  the  Act  actual  possession  of 
the  laud :  Defence  Act,  1860,  s.  32 ;  Earl  of  Suffolk  v.  Lewis, 
1  H.  A;  M.  369, 

The  Secretary  of  State  need  not  be  served  with  any 
petitions  dealing  with  the  compensation  moneys :  Ec  parte 
3lonkead,  33  Beav.  254.  See  also  Daniell's  Practice,  1934 ; 
Seton's  DecreeM^  1001 ;  Pemberton's  Judgments,  561. 

DBAINAQE  ACT.  Drainage  and 

Improvement. 

8  &  9  Vict.  c.  56.  8  &  9  Vict,  c 

Am  Ad  io  aUer  and  amend  an  Act  ofZ&^i  Vict  c.  55  to  enable 
tie  iHBners  of  settled  estates  to  defray  the  expenses  of  draining 
tke  msw^  by  teay  of  mortgage.  [3lBt  July,  1845.] 

S.  3  provided  that  tenants  by  curtesy,  trustees,  and 
part^e  under  disability,  &o,  might  petition  the  Court  of 
Chancery  for  leave  to  make  permanent  improvements  in 
Unds  in  their  possession  by  draining,  &q, 

S.  12  gave  power  to  the  Lord  Chancellor  to  make  an  order 
for  carrying  the  Act  into  effect,*  and 

S  14  provides  for  the  appointment  of  a  surveyor  to  report 
4nd  give  evidence. 

*  A  general  order  was  made  nnder  the  authority  of  this  section,  dated  the 
4th  *d  March,  1846,  which  w<is  expressly  saved  by  the  Consolidated  General 
PreluniiMry  Ohrder,  1860,  rule  1,  article  3 ;  but  has  become  practically  obsolete  : 
M-^r^aa's  Acts  *md  Orders ;  Daniell's  Practice,  1937. 
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Imfbovemeht 
OF  Land. 

9  &  10  Vi3t. 
c.  101. 


10  Vict.  c.  11. 
10  &  11  Vict. 
c.  38. 


11  &  12  Vict. 

c.  119. 

13  &  14  Vict. 

c.  31. 

19  Vict.  c.  9. 

27  &  28  Vict. 
c.  1 14. 


33  &  34  Vict, 
c.  56. 

Ecclesiastical 
Estates. 

5  &  6  Vict.  c. 
26. 


9  &  10  Vict.  c.  101. 

An  Act  to  authorize  the  advance  of  public  money  to  protnoic  t 
improtfement  of  land  in  Chreai  Britain  and  Irdand  by  uHrrkm 
drainage,  [28  Aug.  184^.  J 

Ss.  20,  22,  23  &  24  empowered  landowners  to  apply  I 
petition  to  tlie  Court  of  Chancery  for  authority  to  procuj 
advance& 

10  Vict.  c.  11  (Amendment  Act). 

10  &  11  Vicr.  c.  38. 

S.  11  incorporates  ''The  Lands'  Clauses'  Ccnaolidatici 
Act,  1845." 

See  also  11  &  12  Vict.  c.  119,  13  &  14  Vict.  c.  31,  19  Vjci 
c.  9. 

Improvement  of  Land  Act,  1864,  27  &  28  Vict  a  114. 

This  Act  empowered  landowners  to  borrow  or  advance 
money  under  the  Act  for  improvements  of  their  land  sane 
tioned  by  the  Inolosure  Commissioners,  but  [9. 18]  before  thi 
Commissioners  sanctioned  any  proposed  improvementy  in  cas< 
any  person  having  any  estate  in  or  charge  or  security  on  tin 
land  gave  notice  to  the  Commissioners  of  his  dissent,  or  i: 
the  landowner  or  husband  of  the  landowner  should  be  fathei 
of  the  person  or  persons  entitled  either  at  law  or  in  equity  tc 
any  estate  in  such  land  and  such  person  or  persons  sfaonld  he 
an  infant  or  infants  the  order  of  the  Court  of  Chanoery  was 
in  the  first  instance  made  requisite;  [s.  19]  the  same  in  ca.<% 
of  proposed  interference  with  navigable  rivers,  or  canal m  ; 
and  [s.  21]  authorized  applications  under  the  Act  to  be  made 
to  the  Judge  in  chambers  upon  summons. 

See  also  The  Limited  Oumera'  Residences  Ad,  1870,  33  &  34 
Vict.  c.  66. 

ECCLESIASTICAL  ESTATES. 

6  &  6  ViCT.  c.  26. 

An  Act  to  alter  and  amend  the  Law  relating  to   Ecclesiiistiral 
Houses  of  Residence,  [3l8t  May,  1 842.] 

This  Act  extended  the  provisions  of  the  3  &  4  Vict.  c.  113 
(which  related  inier  alia  to  the  investment  of  moneys  arising 
from  ecclesiastical  estates)  to  any  moneys  standing  in  the  name 
of  the  Accountant-General  of  the  Court  of  Chancery  in  trust  for 
an  ecclesiastical  coi'poration,  and  [s.  12]  provided  for  payment 
into  the  Court  of  Chancery  of  the  compensation  money  (ex- 
ceeding £200)  in  respect  of  lands  taken  or  enfranchised  under 
the  provisions  of  the  Act,  where  the  party  interested  was  nn^er 
disabilit}',  to  the  account  ex  parte  the  Bishop,  Dean  and  Chapter, 
Dean  or  Canon,  to  whom  or  for  whose  benefit  the  lands  have  been 
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sM  OT  enfranohifled,  to  be  applied  by  an  order  of  the  Court  Improvemknt 
made  oo  petition.  ^^  Laud,  &c. 

14  &  15  Vict.  c.  104.  u  &  15  Vict. 

Am  AH  iofactUtate  (he  Management  and  Improvement  of  Episcopal  ^' 
tad  CaqtUular  EHaies  in  England.  [8th  August,  1851.] 

S.  7  anthorized  with  the  approval  of  the  Church  Estates 
CommisaionerB,  any  funds  subject  to  be  invested  in  the 
porchase  of  lands,  to  be  conveyed  to  the  use  or  for  the  benefit 
il* any  ecclesiastical  corporation,  to  be  applied  in  or  towards 
purchase  of  the  interests  of  lessees  or  copyholders  in  any 
landti  belonging  to  the  corporation,  or  in  or  toward  payments 
fer  equality  of  exchange  under  that  Act.  See  also  amendment 
Md  oontinnation  Acts  17  &  18  Vict.  c.  116,  20  &  21  Vict.  c.  74, 
iS  &  40  Vict  c.  69. 

It  is  not  necessary  to  serve  the  petition  on  the  Church 

Estates   Commissioners,    proof   of  their   written  consent 

being  sufficient :  Ex  parte  Bishop  of  London^  2  De  G.  F.  & 

J.  14. 

23  &  24  Vict.  c.  124.  23  &  24  Vict. 

An  Ad  further  to  amend,  dc.  [28th  August,  I860.]       ^'  ^^^' 

S.  29  provided  for  payment  of  the  compensation  money 
pajrable  by  l^e  Ecclesiastical  Commissioners  in  respect  of 
kods  taken  from  persons  unable  to  make  a  marketable  title, 
&c  into  the  Court  of  Chancery,  to  an  account  in  the  matter 
c^  "  An  Act  further  to  amend  the  Acts  relating  to  the  Eccle- 
gi^if^l  Cdnunissioners,  and  the  Act  concerning  the  Manage- 
mcsit  of  Episcopal  and  Capitular  Estates  in  England  "  to  the 
credit  of  the  parties  interested  in  such  lands,  to  be  disposed 
of  in  like  manner  as  is  directed  by  The  Lands'  Clauses'  Con- 
sedation  Act,  1845,  with  respect  to  purchase  moneys,  in  the 
cMe  of  parties  neglecting  or  failing  to  make  out  satisfactory 
title.     See  also  ss.  86,  37,  and  38. 

I>amell*8  Practice,  1930 ;  Seton's  Decrees,  1101. 

EKPOBCINO    DECREES    IN  IRELAND  AND  ENFORClNa   IRISH    Eaforcing 

DECREES.  decrees  ia 

Ireland  aad 
41  Geo.  IIL  C.  90.  Irish  decrees. 

^it  Act  for  the  more  speedy  and  effectual  Recovery  of  DAts  due  to  ^  ^^^' 
Hi*  M(^e$ty,  dc.  [2nd  July,  1801.] 

S.  5  provided   for  enforcing   decrees  and  orders  of  the 

English  Court  of  Chanoery  in  Ireland. 
rS.  6]  contains  similar  provisions  as  to  enforcing  decrees 

2  0 
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Enforcing        and  orders  of  the  Irish  Court  of  Chancery,  by  means  of  the 

Decrkfis,  &c.     Court  of  Chancery  in  England. 

For  the  purpose  of  enforcing  English  decrees  in  Ireland,  a 
copy  of  the  decree  or  order  was  to  be  exemplified  and  certified 
to  the  Court  of  Chancery  in  Ireland  under  the  Great  Seal  of 
England,  which  exemplification  was  to  be  obtained  upon  peti- 
tion to  the  Lord  Chancellor  of  Great  Britain  [s.  6],  and  enrolled. 

And  the  decrees  in  Ireland  were  to  be  exemplified  and 
certified  to  the  Court  of  Chancery  in  England  under  the 
Great  Seal  of  Ireland,  and  enrolled  [s.  6]. 

21  &  22  Vict.  21  &  22  Vict.  c.  72. 

An  Act  to  facilitate  the  Sale  and  Transfer  of  Land  in  Ireland, 

[2nd  August,  1858.] 
S.  36  provided  that  every  order  made  by  the  Court  consti- 
tuted under  this  Act  (Landed  Estates  Court),  a  copy  whereof 
should  be  certified  under  their  seal  to  the  High  Court  of  Chan- 
cery in  England,  might  be  enrolled  in  like  manner  and  enforced 
by  the  like  process  as  an  order  for  payment,  or  for  accounting 
for  money  made  by  the  Court  of  Chancery  in  Ireland,  a  copy 
whereof  is  exemplified  and  certified  to  the  said  Court  of 
Chancery  in  England  under  the  great  seal  of  Ireland,  might 
be  enrolled  and  enforced  under  an  act  passed  in  the  41st 
jear  of  King  George  III. 

An  order  to  enrol  a  decree  or  order  of  the  Courts  in 
Ireland  might  have  been  obtained  from  the  Lord  Chan- 
cellor on  motion  or  petition  of  course  supported  by  the  pro- 
duction of  a  copy  of  the  decree  or  order  exemplified  and  duly 
certified:  Seton's  Decrees,  1148;  Braithwaite's  Practice^ 
478 ;  Danieirs  Practice,  932. 

It  has  been  held  that  the  Court  of  Appeal  has  no  juris- 
diction in  the  matter  of  the  enrolment  of  decrees ;  Allan  v. 
United  Kingdom  Electric  Telegraph  Co.,  24  W.  B.  898  • 
and  it  is  conceived  that  the  Lord  Chancellor  alone  has 
power  to  affix  the  Great  Seal. 

Kclona'pro-     '  FELONS*   PROPERTY. 

fslW  Vict.  33  &  34  Vicr.  c,  23. 

c  23.  An  Act  to  abolish  Forfeitures  for  Treason  and  Felony^  and  to 

otherwise  amend  the  Law  relating  thereto.     [4th  July,  1870.1 

S.  8  provides  that  a  convict  is  disabled  from  suing  for  or 
alienating  property,  &c. 

S.  9  empowers  the  Crown  to  commit  the  custody  and 
management  of  the  property  of  the  convict  to  an  adoiiniii. 
trator,  in  whom  [s.  10]  all  the  real  and  personal  propeity 
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inchidiii^  choees  in  actions  to  which  the  convict  is  at  the  Infants,  &c. 
time  of  the  oonviction,  or  shall  afterwards  while  he  continues 
sab^t  to  the  operationB  of  the  Act,  become  or  be  entitled, 
fihall  Test  for  all  the  estate  and  interest  of  snch  convict 
therein  [e.  12]  with  fall  powers  of  sale,  &c.  [18],  and  to  be 
bdd  apcHi  snch  tmsta  as  are  prescribed  in  and  to  the  provi- 
wmm  of  the  Act. 

S.  21  empowers  jnstioes  to  appoint  an  interim  curator. 

&  28  provides  that  proceedings  may  be  taken  to  make  the 
administrator  or  interim  curator  accountable,  before  the 
property  reverts  to  the  convict  in  any  Court,  which  would 
(if  the  convict  were  dead)  have  jurisdiction  to  entertain  suit 
foT  sdministTation  of  his  estate. 

DfOUSTBIAL   AND   PROVIDENT   SOCIETIES  ACT,  1876.  Industrial 

39  &  40  VjCI.  C.  46.  Society. 

S.  14,  sab-sect.  6  empowers  the  County  Court,  &c.,  to  state 
a  ease  for  the  opinion  of  the  Supreme  Court  on  any  question 
of  law. 

INFANTS'  CUSTODY.  j^f^^,. 

3  &  4  Vict.  c.  90.  custody. 

3  &  4 

Am  Ad  for  the  Care  and  Education  of  Infanta  who  may  he  con-  vict.  c.  90. 
9icUid  of  Felony.  [10th  August,  1840.] 

S.  1  provided  that  the  Court  of  Chancery  might  assign  the 
eaie  of  any  infant  convicted  of  felony  to  any  person  other  than 
tlie  father  or  testamentary  or  natural  guardian,  and  might  re- 
•cind  or  alter  such  assignment,  and  award  costs  in  certain 


36  Vicr.  c.  12.  36  Vict.  c.  12. 

An  Act  to  amend  the  Law  aa  to  the  Custody  of  Infanta, 

[24th  April,  1873.] 

S.  1  provided  that  the  Court  of  Chancery  might  order 
that  the  mother  of  the  infant  should  have  access  to  and  the 
coatody  of  infants  under  16  years  of  age,  subject  to  such  regu- 
lationB  as  r^ards  access  by  the  father  or  guardian  of  such 
in&nt  and  otherwise  cm  the  Court  should  think  proper. 

S.  2.  No  Court  is  to  enforce  any  agreement  contained  in 
any  separation  deed  made  between  the  fEither  and  mother 
of  an  infant  relating  to  custody  if  the  Court  should  be  of 
opinion  that  it  will  not  be  for  the  benefit  of  such  infant  to 
give  effect  thereto. 

8.  3  ropeals  the  2  &  3  Vict.  c.  54  (The  Custody  of  Infanta 

Ad,  1839). 

2  c  2 
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Infants. 


lafaats'  settlei 
meat. 

18&19 
Vict,  c  43. 


Petition 
neceasaxy. 


The  application  to  the  Court  under  these  Acta  jb   b; 

petition  by  the  mother  by  her  next  friend. 

See  Be  Taylor,  11  Sim.  178  ;  Ex  parte  BarOeU,  2  Coll.  661 
Ex  parte  Hakemll,  3  De  Q.  M.  &  G.  116,  17  Jur.  334;  ShiilU 
V.  Colletty  8  W.  R  683 ;   Be  Winaoom,  2  H.  &  M.  540. 

infants'  settlement. 

18  &  19  Vict.  c.  43. 

An  Act  to  enable  InfantSy  wUh  the  Approbation  of  the  Court  Oj 
Chancery,  to  make  binding  Settlements  of  their  Beal  and  I*er 
aonal  Estate  on  Marriage.  [2nd  July,  1855.J 

S.  1  provided  that  infants  might,  with  the  approbatjoz] 
of  the  Court  of  Chancery,  make  valid  settlements,  or  con- 
tracts for  settlement,  of  their  real  and  personal  estate  upon 
marriage. 

S.  2,  but  that,  in  case  the  infant  died  under  age,  any 
appointment  or  disentailing  assurance  should  be  void. 

8.  3  provided  that  the  sanction  of  the  Court  of  Chan- 
cery should  be  given  upon  petition.* 

S.  4  that  the  Act  is  not  to  apply  to  males  under  20 
or  females  under  17. 

A  petition  is  necessary,  though  a  suit  is  pending :  I^eareih 
y.  Marriott,  W.  N.  1866,  p.  48. 

The  petition  is  usually  adjourned  into  chambers. 
Where  the  infant  is  not  a  ward  of  Court,  the  Court  is  not 
bound  to  inquire  into  the  propriety  of  the  proposed  mar- 
riage, but  only  into  the  propriety  of  the  proposed  settle- 
ment :  Be  Dalton,  6  De  G.  M.  &  G.  201, 2  Jur.  (N.  S.)  1077 ; 
Be  Strong,  2  Jur.  (N.  S.)  1241.  The  Court  had  no  jurisdiction 
under  this  Act  to  compel  a  settlement  against  the  consent  of 
an  infant  not  being  a  ward  of  Court,  who  married  after  at- 
taining the  age  at  which  she  could  legally  contract  marriage: , 
Be  Potter,  L.  E.  7  Eq.  484 ;  Pemberton's  JudgmenU,  1 32.     , 


Inclosnre* 

S  &  9  Tict. 
e.118. 


INCLOSURB.    • 

8&9  Vict.  c.  118. 

An  Act  to  facHitaJte  the  Incloeure  and  Improvement  of  Comm(m§ 
and  Lands,  de,  [8th  August,  1845.] 

S.  16  provided  (inter  alia)  as  to  lands  in  the  possession  of  a 
receiver  or  of  a  sequestrator  under  any  order  of  a  Court  of 
Equity. 

*  See  the  regulations  of  the  8th  of  Augast,  1857,  role  20,  as  to  ev)dfai« 
to  be  produced  on  application. 
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Ss.   138,  139,  for  payment  of  the  snrpltis  arising  from     Judgments, 
Bales  into  the  Court  of  Chanoery,  its  investment  and  applica-  ^- 

tion. 

See  also  '*  The  Commons  Act,  1876  [89  &  40  Yict  c.  56], 
8.  13. 

INVESTMEKT  ON  BEAL  8E0UBITT  IN  IRELAND.  Inrestment  on 

4  &  6  Wm.  IV.  c.  29.  ^^li^!""*^  " 

An  Ad  for  faeilitaiing  (he  Loan  of  Money  upon  Landed  Secu-  *  ^^  ^™'  ^^  • 
rittea  in  Lreland.  [25th  July,  1834.] 

8.  2  proTided  that  loans,  where  minors,  unborn  children, 
children,  or  persons  of  unsound  mind  were,  or  might  be, 
interested,  were  to  be  made  under  the  authority  of  the  Court 
of  Chancery  or  Court  of  Exchequer. 

S.  3,  for  proceedings  in  Courts  of  Equity  in  England  for 
enforcing  repayment  of  loans  by  trustees  or  public  bodies 
under  the  Act. 

JUDGMENTS.  Jadgmenta. 

14  2  Vict.  c.  110.  i  &  2  Vict. 

An  Act  for  ahclishing  Arrest,  dc.        [16th  Augrust,  1838.] 

S.  18  provided  that  decrees  and  orders  of  Courts  of 
Equity  were  to  have  the  effect  of  judgments. 

27  &  28  Vict.  c.  112.  27  &  28  Vict. 

c  112 

An  Act  to  amend  the  Law  relaiing  to  future  Judgmentey  Statutes, 
and  Recognizances.  [29th  July,  1864.] 

8.  1  provided  that  future  judgments,  &c.  should  not 
affect  land  until  the  land  should  be  delivered  in  execution : 
Quest  V.  Cowhridge  Bly.  Co.,  L.  B.  6  Eq.  619;  Mildred  v. 
Austin,  L.  B.  8  Eq.  220 ;  Beckett  v.  Buckley,  L.  B.  17  Eq. 
435  ;  Be  South,  L.  B.  9  Ch.  369. 

S.  2,  that  judgment  should  include  registered  decrees  and 
orders  of  Courts  of  Equity. 

8.  4,  that  creditors  to  whom  land  should  be  delivered  in 
execution  should  be  entitled  to  obtain  a  summary  order  from 
Court  of  Chancery  for  sale :  Be  Duke  of  Newcastle,  L.  B.  8 
Eq.  700 ;  In  re  Hull  d  Hornsea  Bly,  Co.,  L.  B.  2  Eq.  262 ; 
In  re  Bishop's  Waltham  Bly.  Co.,  L.  B.  2  Ch.  382;  In  re 
Cowbridge  Bly.  Co,,  L.  B.  5  Eq.  413 ;  In  re  Calne  Bly.  Co., 
L.  B.  9  Eq.  658 ;  In  re  Bush,  L.  B.  10  Eq.  442 ;  In  re  Ogilvie,  L. 
K.  7  Ch.  174;  Johnson  v.  Burgess,  L.  B.  15  Eq.  398;  BeckeU 
V.  Buckley,  and  Be  South,  supra. 
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S.  5,  that  where  there  were  other  creditors,  notice  of 
sale  should  be  served  upon  them :  Haiion  v.  Haywood^  Lt.  R. 
9  Ch.  229. 

S.  6,  that  parties  claiming  interest  throngh  the  debtor  should 
be  bound  by  an  order  for  sale :  Wells  v.  JEtlptn,  L.  B.  18  £x]^. 
298  ;  Ration  v.  Hayxxmd,  L.  R.  9  Ch.  229. 

lands'  clauses'  consolidation  act,  1845. 

8  Vict.  c.  18. 

Ss.  69  and  70  provided  that  the  compensation  money 
amounting  to  or  exceeding  200Z.  for  lands  taken  from  partieB 
under  disability  should  be  paid  into  the  Bank  of  England  in 
the  name  and  with  the  privity  of  the  Accountant-General 
of  the  Court  of  Chancery,  and  should  be  invested  and  applied 
under  the  directions  of  the  Court  of  Chancery. 

S.  74,  that  the  Court  might  direct  application  of  money  in 
respect  of  leases  or  reversions  as  it  might  think  best. 

The  Court  of  Chancery  (Funds)  Act,  1872  [35  &  36  Vict. 
0.  44],  abolished  the  office  of  the  Accountant-General,  &nd 
transferred  his  duties  to  the  Paymaster-General;  and  tlie 
Chancery  Funds  Consolidated  Bules,  1874,  relate  to  the  pay- 
ment of  moneys  into  and  out  of  Court,  the  investment  thereof, 
and  the  application  of  the  dividends  arising  from  the  seoaritios 
upon  which  the  same  are  invested. 

Applications  under  this  Act  for  reinvestment  and  for 
payment  of  income  and  corpus  are  made  by  petition. 
An  interim  investment  of  the  .compensation  money  may  be 
made  in  Consols,  Reduced  Annuities,  or  in  Government  or 
real  securities  [s.  70],  or  in  any  of  the  investments  in  which 
cash  under  the  control  of  the  Court  of  Chancery  may  be 
invested :  Be  Fryer's  Settlement,  L.  R.  20  Eq.  468.  See  also  JSac 
parte  Franklyn,  1  De.  G.  <&  Sm.  528 ;  Re  Smith's  Estate,  L.  R.  9 
Eq.  178. 

Permanent  investments  may  be  made,  as  to  money  paid 
in  respect  of  freehold  or  copyhold  lands,  in  the  purchase  of 
copyhold  lands :  Be  Cann,  15  Jur.  3 ;  Be  Broume,  16  Jur.  158  ; 
and  in  the  enfranchisement  of  copyholds:  Be  CheaikufU  CoUegc^ 
1  Jur.  (N.  S.)  995  ;  Bixoa  v.  Jachsm,  25  L.  J.  Ch.  588 ;  but 
not  generally  in  leaseholds:  Be  Lancashire  and  York- 
shire  Bly.  Co,,  Ex  parte  Macavlay,  2  W.  R.  667. 

And  the  purchase  money  may  be  applied  in  the  erection 
of  new  buildingH  upon  evidence  that  such  an  application 
would  be  beneficiul  to  the  settled  estate.  See  cases  cite<l 
in  Pemborton's  Judgments^  680, 
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As  to  the  allowance  of  the  costs  of  more  than  one  interim  Lands* 
investment  under  section  80,  see  In  re  Lomax^  34  Beav.  Clauses'  Cok- 
294,  where  Lord  Eomilly  held  that,  when  there  had  been  an  j^^^ 
interim  investment  in  Consols,  a  subsequent  investment  on 
real  security  must  be  regarded  as  to  future  costs  as  a  per- 
manent investment :  and  in  Be  Flenwn*8  Truate,  L.  B.  10  Eq. 
612,  Lord  Justice  James  (then  V.-O.)  followed  that  rule. 
But  in  Be  BlyOCs  Trusts,  L.  R.  16  Eq.  468,  Lord  Selbome 
[L.C.,  sitting  for  the  M.R.]  held  that  such  a  reinvestment 
could  not  be  treated  as  a  permanent  investment,  and  that 
the  company  must  pay  the  costs  ¥rithout  any  condition  as 
to  the  costs  of  any  future  investment,  and  in  Be  Sewari^s 
Estate,  L.  E.  18  Eq.  278,  V.-C.  Malins  considered  himself 
bound  to  follow  the  decision  of  Lord  Selborne,  and  added, 
''but  independently  of  that,  I  consider  In  re  Blyih  per- 
fectly right." 

As  a  general  rule  the  costs  of  the  interim  investment  Apportionment 
in   respect  of  land  taken  from   one  owner   by   several  l>etweeii 

.  X*         3  i_  X  xi.  •  11        companies. 

companies  are  apportioned  between  the  companies  equally,  '^ 
excepting  the  ad  valorem  stamps  on  conveyances,  which 
are  to  be  borne  rateably :  Ex  parte  Bishop  of  London,  2  De 
G.  F.  <fc  J.  14;  Be  Merton  College,  33  Beav.  257,  affirmed 
on  appeal,  10  Jur.  (K.  S.)  222 ;  In  re  Leigh's  Estate,  L.  B. 
6  Gh.  887,  and  excepting  the  surveyor's  charges,  which  are 
also  to  be  borne  rateably :  Ex  parte  Corporation  of  London, 
L.  B.  5  Eq.  418. 

But  there  are  exceptions  to  this  rule;  thus,  in  Ex 
parte  Ohristc^urch,  9  W.  B.  474,  V.-C.  Stuart,  in  con- 
sideration of  the  hardship  and  injustice  which  would  arise 
in  cases  of  great  inequality  in  the  amounts  contributed 
from  the  different  sources,  directed  that  the  codts  should 
be  borne  in  proportion  to  the  amount  contributed,  and 
y.-O.  Malins,  in  Ex  parte  Governors  of  Bartholomew's 
Hospital,  L.  B.  20  Eq.  369,  following  that  rule,  said, ''  The 
rule  ought  to  be  applied  wherever  there  is  any  considerable 
inequality."  See  also  In  re  Manchester  and  Leeds  Bly,  Co., 
2  Oh.  D.  360. 

The  costs  of  a  petition  asking  simply  for  payment  out  Costs  of  paj- 
of  the  fund  are,  however,  to  be  borne  equally  by  the  mentoutof 
companies  contributing  the  same,  whatever  might  be  the 
inequality  of  their  contributions,  for  the  costs  are  exactly 
the  same  whether  the  fund  is  £10,000  or  £100 :  Be  Man- 
chester and  Leeds  Co.,  2  Ch.  D.  860. 

There  have  been  conflicting  decisions  as  to  whether  it  is  Disentailing 

deed. 
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Lands*  necessary  for  a  tenant-in-tail  of  lands  taken  under  the  Act 

CLAD8K8*  Con-       tQ  execute  a  disentailing  deed  for  the  pnrpose  of  obtaining 
j^^  payment  or  transfer  out  of  Court  of  funds  representiiig 

the  purchase  money.     The  first  reported  case  in  which 

it  would  appear  the  point  was  argued  was  In  re  South- 
Eastem  EUf.  Co.^  30  Beav.  215,  before  Lord  Bomilly,  when 
it  was  objected  by  the  company  that  the  tenant-in-tail 
was  not  entitled  to  the  fund  absolutely  until  he  had 
executed  a  disentailing  deed  under  The  Fines  and  Be- 
coveries  Act  [3  d^  4  WilL  IV.  o.  74],  but  his  lordship, 
following  the  decision  of  Y.-C.  Stuart  in  Sowry  ▼.  Sawry, 
8  W.  B.  339,  and  of  V.-O.  Wood  in  Tyler^s  EOate,  8 
W.  B.  640,  decided  that,  as  the  land  had  been  conveyed 
in  fee-simple,  the  petitioner  was  entitled  to  receive 
the  purchase*money  without  being  put  to  the  expense 
of  a  disentailing  deed.  See  also  In  re  Hciden^  1  H.  & 
M.  445,  and  in  NoUey  v.  Palmer^  L.  B.  1  £q.  241,  where 
y.-O.  Eindersley  and  V.-C.  Wood  dispense  with  a  disen- 
tailing deed. 

Several  of  the  orders  in  the  cases  before  cited  were  made 
on  the  express  ground  that  the  fund  was  small,  and  in 
Be  Tylden'8  Truit,  9  Jur.  (N.S.)  942,  V.-C.  Eindersley 
thus  stated  the  rule  touching  the  dispensing  with  a 
disentailing  deed,  **  No  doubt  under  certain  circarostances 
the  Court  will  dispense  with  it,  but  it  is  only  where 
the  property  is  of  very  small  amount,  vie.  under  £200." 

In  Be  WaUan,  10  Jur.  (N.S.)  1011,  the  Lords  Justices 
made  an  order  for  payment  to  a  tenant-in-tail,  and  dispensed 
with  a  disentailing  deed,  but  although  it  does  not  appear 
what  the  amount  of  the  fund  was,  it  is  clear  that  it  was 
small,  for  the  application  was  based  on  that  ground,  and  Be 
Tylden^s  Tru$t  was  among  the  authorities  cited  in  support  of 
the  application.    L.  J.  Turner  supposed  that  on  the  autho- 
rities cited  the  order  might  be  made,  but  he  could  not  under- 
stand how  the  Court  could  have  first  come  to  the  conolusion, 
in  the  face  of  the  statute,  that  the  money  could  be  paid  out 
without  the  execution  and  enrolment  of  a  disentailing  deed, 
and  L.  J.  Knight  Bruce  expressed  himself  in  the  like  fiense. 
Lord  Selbome  [L.C.,  sitting  for  the  M.B.],  in  Be  BiUkr'» 
Will,  L.  B.  16  Eq.  479,  declined  to  follow  Be  Souih  Saden 
Bly.   Co.  and  Noiley  v.  Palmer^  and  made  the  order  for 
payment  to  the  tenant  for  life,  conditionally  upon  the 
production  to  the  Begistrar  of  a  properly  executed  disen- 
tailing deed. 
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In  Be  Sow,  L.  H.  17  Eq.  300,  Y.-G.  Malins  dispensed  with  a  Lands* 
disentailing  deed,  considering  tliat  the  rule  in  that  respect  Clauses*  Con- 
had  been  sanctioned  by  the  Lords  Justices  in  Be  Wat9on*8  j^^  ^^ 
Truet,  so  also  in  Be  Wood^s  JEskUes,  L.  E.  20  Eq.  372.  — ^ — '■ 

But  in  the  more  recent  case  of  Be  Broadwood^e  Estates, 
1  Oh.  D.  438,  the  M.H.  required  that  a  disentailing  deed 
should  be  executed.  The  question  was  again  raised  in  a 
lunatic  petition  of  Be  Beynolds,  3  Ch.  D.  61,  before  the 
L.JJ.  James  and  Mellish,  who  followed  Lord  Selbome's 
decision  in  Be  Butter's  WUL  The  rule  must  now,  it  is 
apprehended,  be  considered  as  settled,  that  a  disentailing 
deed  will  be  required.  The  practice  has  existed  of  having 
the  petition  stamped  to  the  same  amount  as  disentailing 
deeds :  Pemberton's  Judgments,  581,  and  Be  JBotr,  17  Eq.  300. 

The  Lands'  Clauses  Act,  1845,  is  usually  incorporated  in 
all  general  or  local  Acts  authorizing  the  taking  of  lands 
oompulsorily  for  public  works. 

See  for  the  law  and  practice  generally,  under  this  Act, 
Morgan's  Acts  and  Orders,  Hodges  on  BaUways,  and  for 
decrees  and  orders,  Seton's  Decrees. 

LAND  TAX    BEDEMPTION.  Land  Tax 

A^  r^        TTT        ,^«  Redemption. 

42  Geo.  HL  c.  116.  42  Geo.  III. 

An  Act  for  consolidaitng,  dc.  [26th  June,  1802.] 

S.  41  provides  that  personal  property  invested  in  the 
funds,  &Q,  to  be  laid  out  in  the  purchase  of  lands  in  trust  for 
any  corporation,  or  for  charitable  or  public  purposes,  may 
be  applied,  with  the  consent  of  the  Commissioners,  in  the 
redemption  of  land  tax  on  estates  belonging  to  such  cor- 
poration, (fee,  and  where  the  property  is  under  the  control 
of  any  Court,  with  the  consent  of  such  Court. 

S.  42  contains  similar  provisions  with  regard  to  the  land 
tax  on  settled  estates. 

S.  58  provided  that  where  trusts,  mortgages,  charges,  &o. 
equally  aflfected  divers  lands,  part  whereof  should  be  proposed 
to  be  sold  for  redeeming  the  land  tax,  the  Court  of  Chancery 
might  order  such  part  to  be  conveyed  to  the  purchaser  dis- 
chai^ed  from  such  trusts. 

S.  60,  that  persons  (not  being  corporations  or  trustees  for 

charitable  or  public  purposes)  seised  of  manors  in  England, 

might,  with  the  approbation  of  the  Court  of  Chancery,  en- 

franchifie  copyhold  or  customary  estates. 

/    S.  67,  that  timber  might  be  cut  down   with  the  appro- 


c.  116. 
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^^^^         bation  of  the  Conrt  of  Chancery,  and  the  prodaoe  applied 
in  redemption  of  land  tax,  as  in  cases  of  sales  of  estates. 

S.  85  provided  for  application  to  the  Conrt  of  Chancery  for 
obtaining  directions  as  to  the  mode  of  settling  any  reversion 
purchased  under  the  powers  of  the  Act  or  the  equity  of 
redemption  thereof  in  case  of  difficulty. 

S.  97,  that  where  a  part  of  an  estate  in  England  should 
be  proposed  to  be  sold  or  mortgaged,  reversioners  aggrieved, 
or  their  guardians,  might  apply  to  the  Court  of  Chancery, 
which  might  suspend  or  vary  the  sale  or  mortgage,  and  order 
payment  of  costs. 

8.  100,  that  where  there  should  be  a  surplus  of  stock  affer 
transferring  sufficient  to  redeem  the  land  tax,  such  surplus 
from  lands  in  England  should  be  invested  in  the  bank  in  the 
name  of  the  Accountant-General  in  Chancery,  and  applied 
by  order  of  the  Court,  in  discharge  of  debts  affecting  the 
lands,  the  tax  on  which  was  redeemed,  or  in  purchase  of 
other  lands  to  be  settled  in  the  same  way  as  the  lands  sold, 
the  dividends  in  the  meantime  to  be  paid  to  the  person 
entitled  to  the  profits  of  such  lands  if  purchased :  JB0  NeOner 
Stotoey  Vicarage,  L.  R.  17  Eq.  166. 

S.  102  provided  for  the  case  of  any  surplus  not  exceed- 
ing £200  stock,  and 

8.  197,  for  an  appeal  from  the  decision  of  the  Commis- 
sioners to  the  Court  of  Chancery,  where  the  consideration 
for  redemption  would  exceed  £500  stock. 

8ee  Daniell's  Practice,  1914,  and  Ware  v.  Polhitt,  11  Vee. 
257. 

Land  registry.  LAND  BEGI8TRY  ACT. 

25  &  26  Vict.  25  &  26  VlCT.  C.  53. 

An  Act  to  facilitate  the  Proof  of  Tide  to  and  the  Conveyance  of 
Bed  Eetates.  [29th  July,  1862.] 

Ss.  6,  7,  and  13  provided  for  reference  of  questions  of,  and 
objections  to,  title  to  one  of  the  Judges  of  the  Court  of  Chancery. 

S.  17,  for  reference  to  the  Court  of  questions  of  con- 
struction :  Be  Bichardson,  L.  R.  12  Eq.  398,  13  Eq.  142 ;  and 
gave  the  Court  other  extensive  powers.  See  also  in  JSe  Winter, 
L.  R.  15  Eq.  156. 

38  &  39  Vict.  The  Land  Transfer  Act,  1875,  38  &  39  Vict.  0.  87. 

This  Act,  which  came  into  operation  on  the  1st  January 
1876,  provides  for  the  establishment  of  a  land    registry ; 


c.  53. 


0.  87. 
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jfid  by  the  interpretation  clanse   [s.  4]  provides  that  the  Land 

Court'*  means  such  Court  as  in  the   Act  in  that  behalf    _   egistry. 


•  A- 


mntioDei  "  The  Court  of  Chancery,"  and  "  Court  of  Appeal 
ia  CbnKswy,"  and  **  Her  Majesty's  Superior  Courts,*'  include 
iBT  Courts  in  which  the  powers  of  the  Courts  so  referred 
i>  by  name  may  be  for  the  time  being  vested. 

S.  hi  ^npowers  the  Court  to  inhibit,  for  a  time  limited, 
'^  geoamily  until  further  order,  dealings  with  registered 
^  w  roistered  charges,  and  gives  an  appeal  to  the  Court 
^  the  decision  on  the  same  subject  of  the  registrar  to  be 
appointed  under  the  Act. 

i  '4.  On  doubtful  questions  of  title,  the  registrar  may 
'laseacase  for  the  opinion  of  the  Cuurt,  [s.  75]  whose  opinion 
M  be  oonclusive,  unless  the  Court  allows  an  appeal. 

!^.  76  provides  for  the  intervention  of  the  Court  in  case 
^"acapicitated  persons. 

^  77  empowers  the  Court  to  bind  interests  of  incapaci- 
^-^^  persons. 

^-  87  provides  for  the  consent,  &c.  of  married  women ; 
*'  ^,  of  infants  and  lunatics. 

^  93  gives  power  to  the  Court,  in  suits  for  specific  per- 
^'"■'^  to  cause  persons  registered  to  appear  in  such  suits ; 
*^  s.  94  provides  for  the  costs  of  such  appearance. 

*  So  and  96  empower  the  Court  to  make  an  order  recti- 
^J««  the  register. 

^  97  requires  the  registrar  to  obey  the  order  of  any 
^^iKpeteut  Court  in  relation  to  any  registered  land. 

^  ^  relates  to  the  suppression  of  deeds  and  evidence ; 
^  ^H  to  inspection  of  the  register  by  order  of  the  Coui-t. 

S.  114  "The  Court"  meant,  according  to  circumstances, 
*^^  Coart  of  Chancery  or  the  County  Court. 

^- 115.   The  Lord  Chancellor  may  assign  the  duties  as  to 

^'^^  to  any  particular  Judge  or  Judges  of  the  Court  of 

Chancery. 

/^•1I6  provided  for  an  appeal  from  the  County  Court  to 
*'^^C«urt  of  Chancery. 

^117  provided  for  an  appeal  from  the  decision  of  the 
-•^ftof  Chancery;  [s.  126]  and  that  after  the  commence- 
^^t  of  thin  Act  fist  January  1876]  no  application  for  the 
^^■^stTdtion  of  an  estate  under  the  Land  Kegistry  Act  of 
^-^2  should  be  entertained. 
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Leases  and 

Seti'led 

Estates. 

Leases  and 
sales  of  settled 

estates. 

19  &  20  Vict, 
c.  120. 


LEASES  AND  SALES  OP  SETTLED  ESTATES, 

19  &  20  Vict.  o.  120. 

An  Act  to  facilitate  Leases  and  Sales  of  Settled  Estates, 

[29th  July,  1856.] 

S.  2  empowered  the  Court  of  Chancery  to  authorize  leai 
of  settled  estates,  subject  to  certain  conditions :  Taylor 
Taylor,  1  Ch.  D.  426. 

S.  8.  The  Court  might  direct  leases  to  contain  speci 
covenants. 

S.  11  empowered  the  Court  to  authorize  sales  of  settl 
estates  and  of  timber :  Be  Adair's  Settled  Estates,  li.  B.  '. 
Eq.  124. 

S.  14,  to  authorize  dedication  of  parts  of  settled  estates  f 
roads,  &c. :  Be  Venours  Settled  Estates,  2  Ch.  D.  522. 

S.  1 6  provided  for  application  by  petition  for  the  excrcii 
of  the  powers  conferred  by  the  Act :  Taylor  v.  Taylor,  1  CI 
D.  426 ;  3  Ch.  D.  145. 

S.  23,  that  the  Court  might  appoint  trustees  to  receiv 
and  apply  moneys  arising  from  sales:  Be  Newman^s  Settle 
Estates,  L.  E.  9  Ch.  681 ;  Foster  v.  Foster,  1  Ch.  D.  688.  -fi 
Venour*s  Settled  Estates,  ubi  suprii. 

S.  24,  that  the  trustees  might  apply  moneys  in  certaii 
cases  without  application  to  the  Court. 

S.  25,  that  imtil  money  could  be  applied,  it  should  l> 
invested,  and  the  dividends  paid  to  the  parties  entitled. 

S.  30  empowered  the  Lord  Chancellor  and  other  Judges  t< 
make  rules  and  orders,  [s.  31]  to  be  confirmed  by  Parliament 

S.  36  contains  provisions  as  to  infants,  lunatics,  anc 
bankrupts:  Woodcock's  Trusts,  L.  R.  3  Ch.  229;  Venner\ 
Estates,  L.  B.  6  Eq.  249 ;  Be  James,  L.  B.  5  Eq.  334 ;  Bi 
ClougKs  Estate,  L.  B.  15  Eq.  284;  Be  Crabtree's  Settled  Estates, 
L.  B.  10  Ch.  201. 

S.  37,  that  a  married  woman  applying  to  the  Court  shsll 
be  examined  apart  from  her  husband,  and  that  no  clause  in  a 
settlement  restraining  anticipation  shall  prevent  the  Conrt 
from  exercising  the  powers  of  the  Act :  Be  Broadwood*s  Settkd 
Estates,  L.  B.  7  Ch.  323. 

S.  38  that  such  examination  may  be  by  the  Court  or  a 
solicitor. 

S.  39,  for  the  consent  of  married  women  under  age. 

S.  40.  There  shall  be  no  equity  to  compel  any  one  to  apply 
to  the  Court. 

S.  41.  Tenants  for  life  may  exercise  the  powers  of  tLc  Act 
notwithstanding  incumbrances. 
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Tlie  deciaions  general!  j  on  this  Act  will  be  found  in  Leases  akd 

MtrgBtn  s  AeU  and  Orden  and  Darnell's  Practice,  Settled 

Estates. 


21  &  22  Vict.  c.  77.  21  &  22  Vict. 

A»Actto  amend  and  extend,  &e.  [2nd  August,  1 858.]       ^  '^^* 

S«.  4  and  5  extend  the  powers  under  the  2nd  and  5th 
•^•-dons  of  the  Act  of  1856  as  to  the  term  for  building  leases 
4td  '4&  to  surrender  of  leases. 

^  6  provides  for  the  examination  of  a  married  woman 
•1:  of  the  jurisdiction. 

S.  7  extends  the  power  to  make  rules  and  orders. 

27  &  28  Vict.  c.  45  (Amendment  Act).  27  &  28  Vict. 

fl4th  July,  1864.1       «•  *5. 
>.  1  dispensed  with  conditions  requiring  model  lease,  <&c., 
stLtioned  in  s.  10  of  the  Act  of  1856. 

37  &  38  Vict.  c.  33.  37  &  38  Vict. 

Uoiee  and  Saieg  of  Settled  Estates  Amendment  Act,  1874.         ^'  ^^* 

S.  2  provides  for  notioe  to  persons  who  do  not  consent  or 
^yccor  in  an  application  under  the  principal  Act :  Be  Crcibtrees 
S'idtd  Estates^  L.  B.  10  Gh.  201 ;  [s.  3]  and  that  the  Court  may 
'^aifee  with  the  consent  of  such  person,  having  regard  to 
t^  ntmiher  and  interests  of  the  parties :  Taylor  v.  Taylor, 
I  a.  D.  426  ;  3  Ch.  D.  145. 

39  &  40  Vict,  a  30.  39  &  40  vict. 

An  Ad  to  amend  the  Settled  Estates  Act  of  1856.  <^-  3^^* 

^Mr.  A.  G.  Marten's  Act.)  [24th  July,  1876.] 

;3.  1].  Where  under  sect  14  of  the  19  &  20  Vict.  c.  120 
^j  put  of  any  settled  estates  is  directed  to  he  laid  out 
'^^r  streets,  roads,  paths,  squares,  gardens,  or  other  open 
'paces,  sewers,  drains,  or  water  courses,  either  to  he  dedicated 
to  the  pnhlic  or  not,  the  Court  may  direct  that  any  such 
works,  including  all  necessary  or  proper  fences,  pavings, 
oAoections,  and  other  works  incidental  thereto  respectively, 
^  loade  and  executed,  and  that  all  or  any  part  of  the 
t^xpeoses  in  relation  to  such  laying  out  and  making  and 
execution  be  raised  and  paid  by  means  of  a  sale  or  mortgage 
'^t  or  charge  upon  all  or  any  part  of  the  settled  estates, 
t>r  out  of  any  moneys  or  investments  representing  moneys 
UlU  to  he  laid  out  in  the  purchase  of  hereditaments  to  be 
^ttled  in  the  same  manner  as  the  settled  estates. 
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Legacy  Duty        [S^  2],  This  Act  may  be  cited  as  the  Settled  Estates  Ac 
&c.  1876,  and  shall  be  construed  as  one  with  the  19  &  20  Vic 

c.  120. 


Legacy  daty. 

36  Geo.  III. 
c52. 


LEGACY   DUTY. 

36  Geo.  III.  a  62. 

An  Act  for  repealing  certain  Duties  on  Legacies,  dte, 

[26th  April,  1796. J 

S.  32  provided  that  if,  owing  to  infancy  or  absence,  legacie 
or  residue  could  not  be  paid,  the  money  might  be  paid  into  th 
Court  of  Chancery  and  laid  out  in  £3  per  cent.  Consolidatec 
Annuities,  and  paid  out  to  the  person  entitled  on  petition  o 
motion ;  that  if  such  money  be  improperly  paid  in,  the  Cour< 
might  upon  petition  dispose  thereof ;  that  if  more  than  thi 
proper  duty  had  been  paid,  the  Commissioners  for  Stamps 
might  pay  such  excess  into  the  bank,  and  if  less,  on  payment 
of  the  deficiency  the  Court  might  order  repayment  to  ihe 
party  paying. 

That  part  of  the  above  section  which  relates  to  the  oerti- 
ficate  to  be  given  by  the  Aocountant-General,  and  to  the  in- 
vestment by  him  in  £3  per  cent.  Consolidated  Annuities,  ia 
repealed  by  35  &  36  Yict.  c.  44,  sec.  26,  and  schedule  2,  part  2. 

See  Seton's  Decrees^  721 ;  Morgan's  Acts  and  Orders. 


Life  assurance 
companies. 

33  &  34  Vict. 
c.  61. 


LIFE  ASSURANCE   COMPANIES. 

33  &  34  Vict.  o.  61. 

The  Life  Assurance  Companies  Act^  1870. 

S.  3  provided  for  the  deposit  with  the  Aocountant-General 
of  £20,000,  before  certificate  of  incorporation 

S.  14,  for  the  sanction  of  the  Court  of  Chanoeiy  being 
obtained  to  the  amalgamation  or  transfer  of  businefti  of  com- 
panies. 

S.  18,  for  the  winding  up  of  a  company  by  the  Court  in  owe 
of  default  by  the  company  in  complying  with  the  Act. 

S.  21,  for  winding  up  by  the  Court  under  other  circnm- 
stances  :  European  Assurance  Society,  W.  N.  1871,  pp.  148  and 
164 ;  British  Imperial  Assurance  Co.,  W.  N.  1875,  p.  184 ;  Lond^^ 
and  Manchester  Industrial  Association,  1  Ch.  D.  466 :  Be  The 
National  Funds  Assurance  Co.,  24  W.  B.  1066. 

S.  22  empowered  the  Court  to  reduce  the  contracts  of  a 
company  in  place  of  winding  up  :  European  Assurance  Sodetjf^ 
W.  N.  1871,  pp.  178  and  207. 
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34  &  35  Vict.  c.  68.  Life  As- 
Hie  Life  Aaaurance  CompanieB  Ad,  1871.  '     '_ 

S.  1  relates  to  payment  into  Court  and  orders  as  to  snms  ^  ^g^ 
deposited  under  sect.  3  of  The  Life  Assurance  Companies  Act, 
1870. 

35  &  36  Vict.  c.  41.  35  ^  36  yjct. 
The  Life  Assurance  Companies  Act,  1872.  ^'  *^* 

S.  1  relates  to  the  deposit  required  by  the  Acts  of  1870 
and  1871. 

S.  4  provides  that  the  winding  up  of  a  subsidiary  company 
should  be  ancillary  to  the  winding  up  of  the  principal 
company. 

S.  6,  that  the  Rules  of  Court  in  the  1st  and  2nd  schedules 
were  to  be  Eules  of  Court  under  the  170th,  171st,  and  173rd 
section  of  The  Companies  Act,  1862. 

These  rules  relate  to  valuation  of  annuities  and  policies, 
and  notice  of  buoh  valuation  to  parties  interested. 

LIQU I  DAT  ION.  Liquidation. 

31  &  32  Vicr.  C.  68.  31  &  32  Vict. 

The  Liquidation  Act,  1868. 

S.  5  empowered  assignees  in  bankruptcy,  trustees,  or  in- 
spectors, or  other  persons  acting  on  behalf  of  a  debtor  and  his 
creditors  under  an  arrangement,  or  official  or  other  liquidators 
in  a  winding  up,  to  file  a  scheme  in  the  Court  of  Chancery  for 
division  of  assets  without  sale :  Be  Savin,  L.  R.  7  Ch.  760. 

SS.  8  to  11  relate  to  the  confirmation  by  the  Court  of  the 
scheme. 

S.  13  provided  for  making  general  orders  under  the  Act. 

LORD   mayor's  court.*  Lord  Mayor's 

20  &  21  Vjct.  c.  clvii. 

The  Mayor^s  Court  of  London  Procedure  Act,  1857. 
S.  12  provides  that  where  a  debt  or  claim  should  not 
exceed  £50,  no  plea  to  the  jurisdiction  should  be  allowed, 
provided  the  defendant  or  one  of  the  defendants  should 
dwell  or  carry  on  business  within  the  City  of  London  or  the 
liberties  thereof  at  the  time  of  the  action  being  brought,  or  pro- 
vided the  defendant  or  one  of  the  defendants  should  have 


c.  68. 


Court. 


♦  See  Daly's  Practice^  Brandon's  Practice,  and  Yeatman's  Practice. 
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Lord  Mayor's 
Court. 


No  suit  on 
equity  side  of 
Court  to  be 
removed  unless 
by  special 
direction  of 
Judge. 


Prohibitions 
in  vacation. 


Rules  as  to 
prohibition. 


dwelt  or  carried  on  business  at  some  time  within  six  montl: 
next  before  the  time  of  the  action  being  bronght,  or  if  the  ca.u£ 
of  action  either  wholly  or  in  part  arose  therein. 

S.  15.  No  defendant  is  to  be  permitted  to  object  to  th 
jurisdiction  of  the  Court  in  or  by  any  proceedings  wh&tsoeT^e 
except  by  plea. 

S.  20  provided  that  no  suit  commenced  on  the  Sqnit^ 
side  of  the  Mayor's  Court  should  be  removed  from  out  of  th 
said  Court  into  Chancery  veithout  the  special  order  of  th( 
Lord  High  Chancellor,  the  Master  of  the  Rolls,  or  one  o 
the  Vice-chancellors,  upon  application  for  that  purpoBe  made 
and  no  cause  should  be  so  removed  from  out  of  the  said  £qiii  tj 
side  of  the  Mayor's  Court  if  the  Judge  to  whom  suoh  appli- 
cation should  be  made  should  consider  that  the  m&tter  in 
question  in  the  said  suit  was  fit  tx)  be  tried  in  the  Mayor 'f 
Court ;  and  the  said  Master  of  the  Rolls  should  have  poTcei 
from  time  to  time  to  make  rules  and  regulations  respecting 
the  removal  of  such  suits  as  aforesaid. 

The  Court  of  Chancery  had,  under  its  coniman  l&^w 
jurisdiction,  power  to  grant  prohibitions.  In  practice  thiii 
power  was  more  frequently  exercised  in  vacation,  the  Court 
being  always  open :  Iveson  v.  Harria^  7  Yes.  251,  257. 

The  only  exclusive  jurisdiction  given  to  the  Oonrt  of 
Chancery  by  this  Act  would  appear  to  have  heen  by 
sect.  20,  and  to  have  related  solely  to  suits  oommenoed 
on  the  Equity  side  of  the  Lord  Mayor^s  Court.  See  Hcdkard 
V.  Proctor,  1  Ch.  D.  4. 

The  common  law  as  well  as  the  equity  jurisdiction  of 
the  Court  of  Chancery  being  transferred  to  the  High  Gonrt 
of  Justice  [Judicature  Act,  1873,  s.  16],  any  division  of 
the  High  Court  may  grant  prohibitions. 

The  following  rules  of  law  and  pi-actice  have  been 
established  since  The  Lord  Mayor's  Court  Act,  1857,  relating 
to  prohibitions  against  proceedings  in  that  Court 

Where  the  Lord  Mayor's  Court  prooeeds  in  a  cautio 
properly  within  its  jurisdiction,  no  prohibition  can  be 
awarded  till  the  pleadings  raise  some  issue  which  the 
Court  is  incompetent  to  try.  But  where  the  foundation 
for  the  jurisdiction  is  itself  defective,  a  prohibition  may 
be  applied  for  at  once.  This  was  ruled  by  the  House  of 
Lords  in  Mayor  of  London  v.  Coo;,  L.  E.  2  H.  L«  239. 

The  cause  of  action — that  is,  the  whole  substantial  oan<^e 
of  action — must  arise,  and  the  garnishee  must  reside  or 
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carry  on  basiness,  within  the  Oitj  of  Iiondon,  in  order  to  Lord  Mayor's 
give  the  Lord  Mayor's  Court  jurisdiction  to  attach  moneys,       ^^^t^ 
&c,  of  the  debtor  in  the  hands  of  a  garnishee.    Ruled  by 
the  Court  of  Common  Pleas,  in  Cocke  v.  OUlf  L.  B.  8  C.  P. 
107. 

In  course  of  the  argnment  in  Gooke  v.  OiU,  Mr.  Jastice 
EeatiTig  obserred  that  in  the  copy  of  the  Law  Reports  in 
that  Conrt  he  fonnd  in  the  hand-writing  of  the  late  Mr. 
Jnstice  Willes  the  following  addition  to  the  head-note  in 
The  Mayor  of  London  v.  Cox^  '^  The  cause  of  action  must 
arise  and  the  garnishee  reside  within  the  City  in  order  to 
give  the  Lord  Mayor's  Court  jurisdiction."    • 

The  defendant  in  an  action  in  the  Lord  Mayor's  Court  Prohibition  by 
may  obtain  a  writ  of  prohibition^  notwithstanding  the  *  ***  ^ ' 
15th  section  of  the  Act  of  1857,  the  real  effect  of  that 
section  being  only  to  limit  the  modes  of  objecting  within 
the  Mayor's  Court  to  the  jurisdiction.  This  was  ruled  by 
Sir  G.  Jessel  (M.R.),  in  Jacobs  v.  Breit,  L.  R.  20  Eq.  1 ; 
see  also  Bridge  v.  Branchy  1  C.  P.  D.  633. 

When  a  writ  of  prohibition  has  been  issued  to  restrain  On  application 
proceedings  in  the  Mayor's  Court  on  the  application  of  a  ^^  stranger. 
stranger  to  the  suit,  it  cannot  be  sustained  unless  he  can 
show  that  the  Court  has  exceeded  its  jurisdiction,  both 
with  reference  to  the  facts  and  to  the  law,  and  then  it 
is  a  matter  of  discretion  with  the  superior  Court  whether 
or  not  to  set  it  aside :  Chambers  v.  Chreen,  L.  R.  20  Eq.  552 ; 
(Worthington  v.  Jeffries,  L.  R.  10  C.  P.  379,  not  followed). 

The  Court,  in  making  a  rule  absolute  for  a  prohibition 
without  pleadings,  may  grant  the  costs :  WaUaee  v.  AUeUf 
L.  R.  10  C.  P.  607. 

A  debt  due  from  a  corporation   cannot  be  attached  in  Debtbyacoi^ 
the  Mayor's  Court  of  London  by  virtue  of  the  custom  of  jJ^S**^  ^ 
foreign  attachment ;  nor  can  there  be  a  writ  of  fieri  facias  tachment. 
against   the   goods   of  a  corporation    as  garnishees :    The 
London  Joint  Stock  Bank  v.    The  Lord  Mayor   of  London^ 
\  C.  P.  D.  1. 

An  action  having  been  brought  in  the  Mayor's  Court, 
London,  upon  a  guarantee  given  by  the  defendants  for  an 
attorney's  bill,  upon  showing  cause  against  a  rule  for  a 
prohibition,  obtained  (before  declaration)  on  the  ground 
that' the  whole  of  the  plaintiff's  cause  of  action  did  not 
arise  within  the  City  of  London,  certain  of  the  charges  in 
the  bill  being  for  attendances  in  Westminster,  the  plaintiff 
consenting  altogether  to  abandon  his  claim  in  respect  of 

2  D 
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Harried 
women's  pro- 

PERIT,  &C. 


those  items,  the  rule  was  discharged:    Elli»  v.  Fleming^ 
1  C.  P.  D.  237 ;  see  also  Taylor  v.  NiekoOi,  1  C.  P.  D.  242. 

The  effect  of  the  12th  and  15th  sections  of  the  Act  of 
1857  is  to  extend  the  jurisdiction  of  the  Mayor's  Court 
in  cases  within  the  12th  section,  and  consequently  a  pro- 
hibition cannot  be  granted  to  restrain  an  action  in  the 
Mayor's  Court  for  a  sum  of  less  than  £50,  the  defendant 
carrying  on  business  and  part  of  the  cause  of  action 
having  arisen  within  the  City.  Ruled  by  the  Court  of 
Appeal,  in  Hawes  y.  Paodey^  1  C.  P.  D.  418.  See  QuarUg  v. 
Timmim,  L.  B.  9  C.  P.  416,  and  OM  y.  Turner,  Ij.  B. 
10  C.  P.  149. 


Married 
women's  pro- 
perty. 

33  &  34  Vict, 
c.  93. 


Married 
woman's  sepa- 
rate estate. 


Power  of  mar- 
ried women  to 
dispose  of 
reversionarj 
interests,  kc 


MABBIED  women's  PROPERTY. 

33  &  34  Vict.  c.  93. 
The  Married  Women's  Property  Ad,  1870. 

S.  2  provided  that  the  Court  of  Chancery  might  order 
payment  of  deposit  or  annuity  to  husband  if  granted  to 
married  woman  by  means  of  his  money  without  his  consent. 

8S.  3, 4,  and  5  contain  similar  provisions  as  to  stocks,  sharos 
in  jointHstook  companies,  and  property  in  other  societies: 
Howard  v.  Bank  of  England,  L.  R  19  Eq.  295;  Beg.  v. 
Camatic  Bly.  Cb.,  L.  B.  8  Q.  B.  299. 

S.  9  provided  that  questions  between  husband  and  wife 
as  to  ownership  of  property  should  be  settled  on  applioa- 
tion  to  the  Court  of  Chancery. 

S.  10,  that  the  Court  might  appoint  a  trustee  of  policy 
moneys  efifeoted  by  a  husband  for  the  benefit  of  his  wife  and 
children  :  HoU  v.  EveraU,  2  Ch.  D.  266. 

A  married  woman  may  maintain  an  action  under  this 
Act  in  her  own  name  for  wages,  &o.  and  property  [s.  11]  : 
Summers  v.  OHy  Bank,  L.  B.  9  C.  P.  580. 

A  married  woman  is  in  equity  considered  a  feme  aole  in 
regard  to  property  held  to  her  separate  use,  uad  where  the 
property  is  absolutely  the  property  of  the  wife  settled  to  her 
own  separate  use  (without  restraint  of  alienation)  she  may 
alienate  it  or  devise  it  by  will  made  during  her  coverture : 
DingwM  v.  Askew,  1  Cox,  427 ;  Taylor  v.  Meads,  34  L.  J. 
(Ch.)  203, 11  Jurist,  N.  S.  166 ;  BaU  v.  Waierhouse,  5  Gi£  64. 
And  under  the  provisions  of  yice-Chancellor  Malina*  Act 
(20  &  21  Vict.  c.  57),  married  women  may  dispose  of  rever- 
sionary interests  in  personal  estate,  and  rdease  powers 
over  such  estate,  and  also  their  rights  to  a  settlement  ont 
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of  snch  estates  in  possession,  by  deeds  to  be  acknowledged  Mabbied 
in  the  manner  required  by  3  &  4  Wm.  4,  c.  74,  for  ^disposing  ^^^  &o**^ 

of  interests  in  or  powers  over  land ;  and  the  same  Act  

provided  that  the  powers  of  disposition  thereby  given 
should  not  interfere  with  any  other  powers,  and  should  not 
extend  to  settlements  of  married  women  upon  marriage : 
See  Clarke  v.  Chreen,  2  H.  &  M.  474,  and  Be  Baichelor^  L.  B. 
16  Eq.  481. 

Acting  upon  the  extensive  and  beiieficial  rule  that  '*  he  Married 
who  asks  for  equity  must  do  equity,"  the  Court  in  certain  J^^^ttlenwnu^ 
cases  insists  upon  what  is  called  the  **  equity  to  a  settle- 
ment "  for  the  benefit  of  the  wife  and  children  :  Lady  Elibank 
V.  Montolieu,  5  Yes.  737 ;  and  notes  in  White  and  Tudor, 
,L.   0. ;    Sturgis  v.   Champneys,  5  M.  &  0.  97 ;   Hanson  v. 
KeaHng,  4  Ha*  1 ;  AMay  v.  Fletcher,  1  De  G.  &   Jo.  82 ; 
Duncombe  v.  Oreenacre,  2  De  0.  F.  &  J.  509 ;    Oleaves  v. 
Paine,  1  De  G.  J.  A  S.  87 ;  WaUace  v.  Auldjo,  1  D.  J.  &  8. 
643  ;  Otacometii  v.  Prodgera,  L.  E.  14  Eq.  253,  affirmed  on 
appeal  L.  R.  8  Ch.  338 ;  Knight  v.  Knight,  L.  B.  18  Eq.  487. 
See  Married  Women^s  Property  Act  (1870),  Amendment  Act, 
1874,.37&38  Vict.  0.50. 

HERCHAirr  SHIPPINQ  ACT.  Merchant 

i-  .      ^  «*  ^ .  Shipping  Ack. 

17  &  18  Vict.  c.  104.  17  L  is  Vict. 

The  Merchant  Shipping  Act,  1864.  ^  ^^ 

S.  02  provided  that  an  unqualified  owner  entitled  by  trans- 
mission might  apply  to  the  Court  of  Chancery  for  sale  of  the 
ship. 

S.  65,  that  the  Court  might  prohibit  transfers  [see  Nicholas 
V.  Draeaehis,  1  P.  D.  72,  where  the  Court  of  Probate  granted 
an  injunction]. 

S.  99,  that  in  cases  of  infancy  or  other  incapacity  the 
Court  of  Chancery  might  appoint  a  gnardian  or  committee  to 
make  declaration,  &o. :  Midiael  v.  Fripp,  L.  B.  7  Eq.  95. 

S.  514  gave  power  in  case  of  several  claims  being  made  on 
an  owner,  for  that  Court  to  determine  the  amount  of  his 
liability,  to  distribute  the  amount  amongst  claimants,  and  to 
stop  all  actions  and  suits  in  other  Courts  relating  to  such 
claims :  James  v.  London  and  South  Western  Bly.  Co.,  L.  H. 
7  Ex.  187,  287 ;  L.  R.  8  Ch.  241. 

By  the  Common  Law  Procedure  Act,  1860,  s.  35,  the 
superior  courts  of  common  law  at  Westminster,  or  any  Judge 
thereof,  might  upon  summary  application  by  rule  or  order, 
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Merchant        exercise  such  and  the  like  jurisdiction  as  might  be  exercised 
SHIPPING,  &c.    }yj  the  Court  of  Chancery  under  the  provisions  of  the  9th 

part  of  the  Merchant  Shipping  Act,  1854. 

18  &  19  Vict.  18  &  19  Vict.  c.  91. 

Hie  Merchant  Shipping  Act  Amendment  Act,  1 855. 

S.  10  provides  that  shares  in  ships  are  within  the  Trustee 
Act,  1850. 
25  &  26  Vict.  25  &  26  Vict.  c.  63. 

^  ^^'  The  Merchant  Shipping  Act  Amendment  Act,  1862. 

S.  3  provides  that  equities  are  not  to  be  excluded  hy  the 
Merchant  Shipping  Act 

S.  54  gives  rules  for  the  limitation  of  a  shipowner's  liability : 
Olaholm  v.  Barker,  34  Beav.  305 ;  L.  B.  1  Ch.  223 ;  Straker 
V.  Hartland,  2  H.  &  M.  570 ;  The  BcQoh,  L.  £.  3  A.  <&  £. 
539 ;  London  and  SoiUh  Western  Ehf.  Co.  v.  James,  L.  B.  8  Clu 
241. 

Metropolitan  METROPOLITAN  BOARD  OF  WORKS  LOANS. 

1^  ""^  ^'''^"  32  &  33  Vict.  c.  102. 

32  &  33  Vict  The  Metropolitan  Board  of  Works  (Loans)  Act,  1869. 

^      '  8.  40  provided  for  the  appointment  of  a  receiver  by  the 

Court  of  Chancery  in  a  summary  way,  upon  the  application 
of  any  person  or  corporation  entitled  to  any  consolidated 
stock  or  to  any  security  granted  by  the  board,  on  default  in 
payment  of  any  dividend  or  interest  for  two  months  after 
demand  in  writing. 

Mortgafce  MORTGAGE  DEBENTURE  AOT,   1865. 

debentures.  ««   «   *x^  ^ 

28  &  29  Vict.  28  &  29  ViCT.  C.  78. 

^*  7^*  Ss.  41  and  42  give  mortgagees  the  right  in  certain  cases  to 

apply  for  a  receiver. 

S.  44  provided  that  the  application  for  a  receiver  should 
be  to  the  Court  of  Chancery  by  petition  or  summons. 

33  &  34  Vict.  33  &  34  Vict.  c.  20. 

^  ^^  The  Mortgage  Debenture  (Amendment)  Act,  1870. 

S.  9  provided  that  the  owner  of  a  registered  security, 
upon  default  of  the  company,  might  apply  to  the  Court  of 
Chancery  by  summons  to  obtain  the  discharge  of  such  regis- 
tered security  from  the  company's  debentures. 

See  rules  under  the  Mortgage  Debenture  Act,  1865,  of  14 
Nov.  1865,  which  are  published  together  with  the  General 
Orders  under  the  Transfer  of  Land  Act,  25  &  26  Vict.  o.  53. 


BOOK  IIlJ 


PARTITION,  ETC. 


405 


NATIONAL  DEBT  ACT,   1870. 

33  &  34  Vict,  a  71. 

S.  55  provided  for  application  to  the  Court  of  Chancery 
by  petition  by  any  person  claiming  stock  and  dividends  trans- 
ferred and  paid  to  National  Debt  Commissioners :  Be  Ashmead^g 
Tru9t$,  L.  B.  8  Ch.  113 ;  Eke  parte  Mary  Jamewn,  L.  R.  19  Eq. 
430. 

8.  58,  that  at  any  time  before  re-transfer  of  stock  or 
payment  of  dividend,  any  person  might  apply  to  the  Court 
of  Chancery,  by  motion  or  petition,  to  rescind  or  vary  the 
order  made  for  re-transfer. 

S.  60  empowered  the  Court  to  make  an  order  in  favour 
of  a  second  claimant  showing  title,  after  transfer  and  pay- 
ment to  the  first.    See  also  38  &  39  Vict,  a  45. 
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PARLIAMENTARY   DEPOSITS. 

9  Vict.  c.  20. 

An  Act  to  amend  an  Act^  dc.  [18th  June,  1846.] 

S.  2  authorized  the  payment  into  the  Court  of  Chancery 
of  parliamentary  deposits. 

S.  3  relates  to  the  payment  in  of  the  deposit,  [s.  4] 
to  the  investment,  [s.  5]  to  the  repayment  of  the  deposit : 
Be  Stocksbridge  Bly.  BUI,  L.  B.  2  Eq.  864 ;  Be  Southwld  Bly. 
Co: 8  Bill,  1  Ch.  D.  697.  See  also  30  &  31  Vict.  c.  127,  s.  34, 
and  32  &  33  Vict.  c.  114,  s.  6.    See  further  for  cases  on  the 

9  Vict.  c.  20,  Daniell's  Practice,  1856  ;  Seton's  Decrees,  1103. 

PARTITION  ACT,   1868. 

31  &  32  Vict.  c.  40. 

S.  3  empowered  the  Court  of  Chancery  to  order  sale 
instead  of  division:  Boelmck  v.  Chadehet,  L.  B.  8  Eq.  127, 
where  the  Court  ordered  partition  of  one  part  of  an  estate 
and  sale  of  the  rest  See  also  TeaU  v.  WatU,  L.  B.  11  £q.  213 ; 
France  v.  France,  L.  B.  13  Eq.  173;  Eigge  v.  Darhis,  L.  B. 
13  Eq.  2S0 ;  Orooe  v.  Comyn,  L.  B.  18  Eq.  387 ;  Drinkwater  v. 
Batcliffe,  L.  B.  20  Eq.  528. 

S.  4  provides  for  a  sale  on  application  of  certain  pro- 
portion of  parties  interested :  Lys  v.  Lys,  L.  B.  7  Eq.  126 ; 
A»Um  V.  Meredith,  L.  B.  11  Eq.  601 ;  Holland  v.  HoUand,  L.  B. 
13  Eq.  406 ;  Pemberton  v.  Barnes,  L.  B.  6  Ch.  685  ;  Wilkinson 
V.  Johems,  L.  B.  16  Eq.  14 ;  Pryor  v.  Pryor,  L.  B.  19  Eq.  595 ; 

10  Ch.  469. 


Parliamentary 
deposits. 

9  Vict,  c  20. 


Partition. 

31  &32 
Vict  c  40. 
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Partition.         g.  5^  for  the  purchase  of  the  share  of  a  party  desiriDg    sl 
sale :  Williams  v.  Games,  L.  R.  10  Ch.  204. 

8.  6  empowers  the  Court  to  allow  parties  interested  to  bid. 

S.  7  extends  sect  30  of  Trustee  Act,  1850,  to  cases  where  Hxg 
Court  directs  a  sale :  Lees  v.  CouUon,  L.  B.  20  Eq.  20 ;  Basnet t 
V.  Moxan,  L.  R.  20  Eq.  182. 

8.  8  provides  for  the  application  of  the  proceeds  of  salo 
(incorporating  sects.  23,  24,  and  25  of  the  Leases  and  Salos 
of  Settled  Estates  Act) :  AsUm  v.  MeredOh,  la.  R.  13  Eq.  492  ; 
Faster  v.  Foster,  1  Ch.  D.  688. 

8.  9  relates  to  the  parties  to  partition  suits :  Pd^r^ 
V.  Bacon,  L.  R.  8  Eq.  125 ;  Silver  v.  Udali,  L.  R.  9  Eq.  227  ; 
TeaU  V.  Watts,  L.  R.  11  Eq.  213 ;  PoweU  v.  PoweU,  L.  IL  lO 
Ch.  130;  MiUmay  v.  QuAcke,  L.  R.  20  Eq.  537 ;  BauHhutm  ir. 
Miner,  1  Ch.  D.  52. 

8.  10  relates  to  costs :  Landed  v.  Baker,  L.  R.  6  £q.  268  ; 
MiUer  v.  Marriott,  L.  R.  7  Eq.  1 ;  ^  Simpson  v.  Bitekie,  L.  H. 
16  Eq.  103. 

8.  12  gives  to  County  Courts  similar  jurisdiction  in  par- 
tition, where  the  value  of  the  property  is  under  £500. 

The  powers  of  this  Act  were  hy  its  interpretation  olanses 
extended  to  the  Court  of  Chancery  of  the  County  PalAtine  of 
Lancaster. 

THE  PARTITION  ACT,  1876. 

89  &  40  Vict.  (8ir  Henry  M.  Jackson's  Act.)    39  &  40  Vict,  a  17. 

c  17 

8.  1.  This  Act  is  to  he  read  ¥rith  the  Partition  Act,  1868. 

8.  2,  and  to  apply  to  actions  pending  at  its  passing,  as  well 
as  to  actions  commenced  after  its  passing. 

8.  3  gives  the  Court  power  to  dupense  with  aeryice  of 
notice  of  decree  or  order  in  special  cases. 

8.  4  specifies  the  proceedings  to  be  taken  where  Eervice 
is  dispensed  with. 

8.  5  contains  provision,  in  case  of  two  or  more  suooessive 
sales  in  one  action,  for  any  person  who  has  been  excluded 
from  paiticipation  in  former  sales  to  be  paid  out  of  the  ahares 
of  other  persons. 

8.  6  provides  that  a  request  for  sale  may  be  made  by 
a  married  woman,  infant,  or  person  under  disability. 

8.  7.  For  the  purposes  of  the  Partition  Acts,  1868  Sb  1876, 
an  action  for  partition  is  to  include  an  action  for  sale  and 
distribution  of  the  proceeds. 
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PATENTS.  Patbhtb,  Ac. 

15  &  16  VlGT.  C.  S3.  Patents. 

The  Patent  Law  Amendment  Act,  1852.  J^g*  ^^  ^'^'• 

S.  35  provides  for  a  register  of  proprietors  of  patents : 
Maihen  v.  Green,  L.  B.  1  Ch.  29  ;  Be  Horaley  and  Enighton*8 
Patent,  L.  B.  8  Eq.  475 ;  HaeadU  y.  Wright,  L.  B.  10  Eq.  609. 

S.  38  provided  that  entries  on  the  register  of  patents 
might  be  expunged,  vacated,  or  varied  on  motion  to  the 
Master  of  the  Bolls,  or  to  any  of  the  Courts  of  Common  Law 
at  Westminster,  in  term  time,  or  hy  summons  to  a  Judge 
of  any  of  the  said  Courts  in  vacation. 

The  jurisdiction  over  the  Begister  of  Patent  Proprietors, 
which  was  conferred  on  the  Master  of  the  Bolls  by  this 
(section,  is  assigned  to  the  High  Court  of  Justice  by  the 
Judicature  Act,  1873,  sect.  16,  sub-sect.  1 :  In  re  Morgan^e 
Patent,  24  W.  B.  245.  The  application,  therefore,  may  now 
be  made  to  any  Judge  of  the  Chancery  Division. 

It  was  held  In  re  Horsley  A  Knighton^a  Patent  (L.  B. 
4  Ch.  784)  that  there  was  no  appeal  from  the  decision  of 
the  Judge  under  sect.  88  of  the  Act  of  1852 ;  but  see 
Judicature  Act,  1873,  s.  19,  and  Appellate  Juriadiction  Act, 
1876,  sect.  20  (p.  465,  poet). 

See  as  to  taking  a  disclaimer  off  the  file.  Be  BerdmCe  Patent, 
L.  B.  20  Eq.  346. 

PERPETUATION  OP  TESTIMONY.  Perpetuation 

of  testimony. 

5  &  6  ViCT.  c.  69.  5  4  g  Vict. 

An  Act  for  Perpetuating  Testimony  in  certain  Caee^s.  ^  ^^' 

[30th  July,  1842.] 

S.  1  provided  that  bills  in  Chancei*y  might  be  filed  by 
persons  claiming  honours,  titles,  estates,  &o.  contingent  on 
future  events.  See  EUice  v.  BoupeU  (No.  2),  32  Beav.  308 ; 
CkimpbeU  v.  Earl  of  Dalhoueie,  L.  B.  1,  H.  L.  (So.)  462;  In  re 
Tayleur,  L.  B.  6,  Ch.  416. 

PETITIONS  OF   RIGHT  ACT,   1860.  Petition  of 

(Sir  WilUam  BovilPs  Act.)    23  <&  24  Vicr.  c.  34.  23^^^'24  Vict. 

S.  1  provided  that  petitions  of  right  might  be  intituled 
in  any  superior  Court  of  Common  Law  or  Equity,  "  in  which 
the    subjectrmatter    of  such  petition  or  any   material   part 
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thereof  would  have  been  cognizable  if  the  same   had   been 
a  dispute  between  subject  and  subject." 

8.  7  provides  that  *'  Nothing  in  this  statute  shall  be  oon- 
strued  to  give  to  the  subject  any  remedy  against  the  Crcrwri 
in  any  case  in  which  he  would  not  have  been  entitled  to 
such  remedy  before  the  passing  of  this  Act." 

S.  1 5  gives  power  to  the  Judges  to  make  rules  and  regola- 
tions :  see  the  orders  dated  1st  of  February,  1862  (p.  410  potty, 
*'  Contracts  can  be  made  on  behalf  of  her  Majesty  with 
subjects,  and   the  Attomey-Oeneral  suing  on  her  behalf 
can  enforce  those  contracts  against  the  subject ;  and  if  the 
subject  has  no  means  of  enforcing  the  contract  on  his  part, 
there  is  certainly  a  want  of  reciprocity  in  such  cases.     But 
it  is  quite  settled  that  on  account  of  her  dignity  no  action 
can  bo  brought  against  the  Queen ;  the  redress,  if  any, 
must  be  by  petition  of  right,  which  is  now  regulated  by 
23  &  24  Vict.  c.  34.     If  the  suppliant  ultimately  reooveiB, 
he  obtains  under  sect.  9  a  judgment  of  the  Court  that  he 
is  entitled  to  such  relief  as  the  Court  shall  think  just. 
And  this  form  of  judgment  would  be  applicable  to  the  case 
in  which  it  appeared  to  the  Court  that  the  plaintiff  was 
entitled  to  be  paid  damages  for  the  non-fulfilment  of  a 
contract."    [Per  Mr.  Justice  Blackburn] :   Thomas  v.  lite 
Queen,  L.  B.  10  Q.  B.  31. 

The  petition  must  be  addressed  to  her  Majesty  in  the 
form  or  to  the  effect  in  the  schedule  to  the  Act,  and 
must  state  the  Christian  and  surname  and  usual  place  of 
abode  of  the  suppliant,  and  of  his  solicitor,  if  any,  by 
whom  the  same  shall  be  presented,  and  must  set  forth,  wiUi 
convenient  certainty,  the  fitcts  entitling  the  suppliant  to 
relief,  and  be  signed  by  such  suppliant,  his  counsel  or 
solicitor  [s.  1].  It  was  also  provided  by  the  same  see- 
tion  that,  if  instituted  in  a  Court  of  Common  Law,  the 
petition  should  state  in  the  margin,  the  venue  for  the  trial 
of  such  petition* 

The  following  was  the  form  adopted  in  a  petition  of  right 
since  the  Judicature  Acts  came  into  operation : — 
«<  In  the  High  Court  of  Justice, 
••  Chancery  Division.** 
[Add  here  the  Master  of  the  Bolls,  or  the  name  of  the  Vice- 
Chancellor  before  whom  the  petition  is  marked.] 
*^  To  the  Queen's  Most  Excellent  Majesty. 

**  The  humble  petition  of  A.  B."  [adding  address  and 
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description],  "  by  bis  solicitor,  C.  D/'  [adding  address].    Petitions  of 
«  Sheweth  that—  '"^»^- 

"  (1)  Your  suppliant,"  &c.  [Then  followed  the  stating 
part,  setting  forth  succinctly  and  precisely,  as  in  a  well- 
drawn  bill  in  Chancery  under  the  modem  practice,  the 
&ct8,  each  separate  fact  being  made  the  subject  of  a 
separate  paragraph,  the  paragraphs  being  numbered  in 
oonaecQtive  order.] 
**  Your  fiiappliant  therefore  humbly  prays : 

'"'  That  your  Majesty  may  be  pleased  to  do  what  is  just 
and  right  in  this  question,  and  to  cause  your  suppliant 
to    be   compensated  and   indemnified   for    the    loss, 
danuige,  and  injury  sustained  by  him  as  aforesaid,  and 
that  he  may  have  suoh  fui-ther  or  other  relief  in  the 
ptBmises  as  is  just  and  right."       [Name  of  counsel.] 
The  petition  must  be  left  with  the  Secretary  of  State  for  Proceedings  on 
the  Home  Department,  in  order  that  her  Majesty,  if  she  P«*»t><*>^- 
fiball  think  fit,  may  grant  her  fiat  that  right  be  done.     No 
fee  is  payable  by  the  suppliant  on  so  leaving  or  upon  re- 
cdving  back  the  petition  [s.  2].     The  petition  cannot  be 
filed  until  after  her  Majesty's  fiat  [s.  3]. 

It  is  wrong  to  join  anyone  with  the  Queen  as  a  re- 
spondent to  a  petition  of  right :  Kirk  v.  The  Queen^  L.  B.  14 
Eq.  558. 

As  a  general  rule,  a  Secretary  of  State  is  an  agent  for 
tlie  Crown,  but  this  does  not  apply  to  the  Secretary  of 
State  for  War,  who  is  a  corporation  [per  V.-O.  Wiekens] : 
Kirk  V.  The  Queen,  ih,  562. 

A  petition  of  right  will  lie  for  a  breach  resulting  in  un- 
liquidated  damages  :  ThomoB  v.  The  Queen,  L.  E.  10  Q.  B.  31, 
so  held  on  the  authority  of  the  Bankers*  Case,  14  How. 
St.  Tr.  1. 

The  Statute  of  Limitations  cannot  be  pleaded  to  a  peti- 
tion of  right :  BusUmjee  v.  The  Queen,  1  Q.  6.  D.  487. 

An  officer  of  the  army  cannot  maintain  a  petition  of 
right  fur  damages  sustained  by  compulsory  retirement. 
He  holds  office  subject  to  the  rules  of  the  service,  and  is 
removable  at  the  pleasure  of  the  Crown :  Be  Petition  of 
Bight  of  Dr.  TufneU,  3  Ch.  D.  164,  24  W.  K.  915. 

See,  as  to  actions  against  the  Secretary  of  State  for 
India,  as  representing  the  Crown,  the  elaborate  judgments 
of  Vice-Chancellor  Malins  in  Doee  v.  the  Secretary  of  State  for 
India,  L.  B.  19  £q.  509,  and  Beiner  V.  Marquis  of  Salitbury, 
2  Ch.  D.  378. 
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Petitions  of 

RIGHT. 

Orders 

1  February, 

1802. 

Petition  of 
right  to  be 
filed  at  Record 
and  Writ 
Office. 


Marked  with 
name  of  judge. 

Printed  and 
stamped  copies 
for  service. 


Interrogatoriee 
for  examina- 
tion of  re- 
spondents. 


Right  to 
petition  in 
forma  pauperis. 


PETITIONS  OF  RIGHT. 

Ordfsrs  lit  FAmary,  1862. 

(I)  Upon  Her  Majesty's  fiat  being  obtained  to  any  petitio 
of  right  in  pursuanoe  of  the  said  Act,  and  intituled  in  tb 
Ck)iirt  of  Chancer}',  such  petition  with  the  fiat  thereoi 
together  with  a  piinted  copy  of  snch  petition  and  fiat  (if  th 
petition  is  in  writing)  shall  be  filed  at  the  office  of  the  derk 
of  records  and  writs. 

[Order  2  provided  that  every  such  petition  or  the  printer 
copy  thereof  so  filed  should  be  marked  with  the  name  of  th^ 
Judge.     It  must  now  be  marked  as  on  page  408  {atde)']. 

(3)  Every  copy  of  a  petition  of  right  left  at  the  office  of  th< 
solicitor  of  the  Treasury,  in  pursuance  of  the  naid  Act,  and 
every  copy  of  a  petition  of  right  served  upon,  or  left  at  the 
last,  or  uisual,  or  last-known  place  of  abode,  of  any  person 
under  the  provisions  of  that  Act,  shall  be  a  printed  oopj 
sealed  with  the  seal  of  the  office  of  the  clerks  of  records  and 
writs,  in  the  same  manner  as  copies  of  bills  are  now  sealed, 
and  the  leaving  or  serving  of  any  copy  not  printed  or  not 
sealed  with  the  office  seal,  shall  be  of  no  e£kct  for  any  of  the 
purposes  of  the  said  Act. 

(4)  A  suppliant  in  any  petition  under  the  said  Act, 
desiring  to  file  interrogatories  for  the  examination  of  any 
person  or  persons  who  may  be  required  to  plead  or  answer 
thereto  (other  than  Her  Majesty's  Attorney  General)  shall 
file  such  interrogatories  at  the  same  time  as  such  petition, 
and  a  copy,  examined  and  marked  by  the  clerks  of  records 
and  writs,  of  the  interrogatories  which  any  respondent  i^ 
required  to  answer,  shall  be  served  upon  such  reopondeut 
together  with  the  copy  of  the  petition. 

(5)  Any  peri»OQ  who  might  be  admitted  to  prosecute  a  buit 
in  this  Court  iwformd  pauperit  may  be  admitted  to  prosecute 
m  formd  pauperis  a  petition  of  right  intituled  in  the  Court, 
and  any  person  who  might  if  a  defendant  to  an  ordinary  suit 
in  this  Court  have  been  admitted  to  defend  in  formd  pampem^ 
may  be  admitted  to  make  his  defence  in  fcrmA  patgperit  to 
any  petition  of  right  instituted  in  this  Court,  which  he  may 
be  required  to  plead  or  answer  to.  But  no  person  shall  be 
admitted  to  prosecute  any  petition  in  formd  paupm$  without 
a  certificate  of  counsel  that  he  oonceives  the  case  to  he  proper 
for  relief  in  this  Court. 
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(6)  The  same  orden  and  rules  shall  apply  with  regard  to    PErmoNs'oF 
any  person  admitted  to  sue  or  defend  in  /ormd  jpaiipem  under      bight,  &c. 
these  orders  as  are  applicable  with  regard  to  paupers  in  Rules  as  to 
suits  between  subject  and  subject.  V^^^^  % 

(7)  Sq  far  as  the  same  may  be  applicable,  and  except  in  so  j^]^i^"n 
far  as  may  be  inconsistent  with  the  said  Act,  and  with  the  reference  to 
preceding  orders,  the  general  orders  from  time  to  time  in  "^^^"  ^^^^ 
force  as  to  proceedings  in  suits  in  this  Ck)urt,  and  the  practice  ^^ings  by  * 
and  course  of  proceeding  in  this  Court  in  reference  to  such  petition  oi 
enits  shall  be  applicable,  and  apply  and  extend  to  proceedings  "S^^' 

in  the  Court  in  petitions  under  the  said  Act  which  are,  for 
the  purposes  of  the  order,  to  be  considered  as  bills. 

(8)  The  duties  which  under  the  said  Act  and  the  said  Duties  and 
orders  may  be  required  to  be  performed  by  officers  of  this  ^«e*  ^^  *^« 
Court  shall  be  performed  by  the  officers  respectively  who  court. 
perform  duties  of  a  similar  nature  in  suits  in  this  Court 
between  subject  and  subject.     And  the  fees  and  allowances 
payable  to  all  officers  and  solicitors  of  this  Court  in  respect 

of  matters  under  the  said  Act,  shall  be  such  fees  and  allow- 
ances as,  by  the  practice  of  the  Court  and  the  general  orders 
from  time  to  time  in  force,  they  are  entitled  to  take  and 
charge  for  similar  proceedings  in  cases  between  subject  and 
subject- 

PROPERTY    LAW   AMENDMENT.  Property  law 

amendment. 

11  Geo.  IV.  &  1  Wm.  IV.  c.  65.  n  Geo.  IV. 

An  Act  for  cofUolidaUng  and  amending  the  Laws   rekUing   to  ^^^ 
Property  belonging  to  Infanis,  Femes  Covert,  Idiots,  LunaiicSj 
and  Persons  of  Unsound  Mind.  [23rd  July,  1830.] 

So  much  of  this  Act  as  relates  to  or  affects  idiots,  lunatics, 
and  persons  of  unsound  mind,  or  their  property,  was  repealed 
by  16  &  17  Vict  c.  70,  s.  1. 

S.  12  provided  that  guai'dians  of  minors  and  femes 
covert,  in  order  to  the  surrender  and  renewal  of  leases,  might 
apply  to  the  Court  of  Chancery,  and  by  order  might  surrender 
such  leases  and  accept  renewals  of  the  same ;  [s.  14]  that  the 
charges  attending  the  renewal  are  to  be  charged  on  the 
estates  as  the  Court  should  direct. 

S.  16.  Infants  and  femes  covert  may  be  empowered  by  order 
of  the  Court  to  grant  renewals  of  leases. 

S.  17.  The  Court  may  authorize  leases  to  be  made  of  lands 
belonging  to  infant  when  it  is  for  the  benefit  of  tJtie  estate : 
Be  Evans,  2  M.  &  K.  318;  Ex  parte  Legh,  15  Sim.  445; 
Anstey  v.  Hobson,  1  Sm.  &  Giff.  505 ;  In  re  Clark,  L.  R.  1  Ch. 
292.     See  Daniella  Practice,  1917. 
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amendment, 
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S.  18.  If  persoDB  bound  to  renew  aw  ont  of  the  jnii 
diction  of  the  Court,  the  renewals  may  be  made  by  a  perse 
appointed  by  the  Court  in  the  name  of  the  person  who  ongl 
to  have  renewed,  and  the  Court  may  direct  the  party  claimin 
renewal  to  file  a  bill  to  establish  his  right 

S.  26.  Agreements  under  1  Qeo.  L  stat  2,  c.  10,*  may  b 
made  by  guardians  of  infants  with  the  approbation  of  th 
Court  given  on  petition. 

S.  32.  The  Court  of  Chancery  might  on  petition  ordei 
dividends  of  stock  belonging  to  in&nts  to  be  applied  fol 
their  maintenance. 


Prisoners' 
relief. 

23  &  24  Vict. 
c.  U9. 


Railway  com- 
panies. 

30  &  31  Vict. 
c.  127. 


PBIS0MEB8    BELIEF. 

23  &  24  Vict.  c.  149. 

An  Act  to  make  better  Provision  for  the  Belief  of  Prisonen  in 
Contempt  of  the  High  Court  of  Chancery  and  Pauper  Defen' 
dant8f  and  for  the  more  efficient  Despatch  of  Business  in  the 
said  Court.  [28th  August,  I860.] 

S.  4  empowered  the  Court  of  Chancery  to  direct  a  refer- 
ence as  to  the  poverty  of  prisoners  in  contempt ;  [s.  5]  and 
empowered  the  Lord  Chancellor  upon  the  report  of  the  gaoler 
to  assign  a  solicitor  to  a  prisoner  to  defend  in  forma  pauperis. 

THE  RAILWAY  COMPANIES  ACT,    1867. 

30  &  31  Vicr.  c.  127. 

S.  4  provided  that  the  personal  property  of  a  company 
should  not,  after  any  part  of  the  railway  was  open  for 
traffic,  be  liable  to  be  taken  in  execution  after  the  passing  of 
the  Act,  and  before  the  1st  of  September,  1868,t  in  certain 
cases,  and  provided  for  the  appointment  of  a  receiver  and 
manager  on  application  by  petition  to  the  Court  of  Chancery. 

S.  6  provides  for  the  determination  of  questions  respect- 
ing execntions  by  summons  in  a  summary  way  to  the  Court 
out  of  which  the  execution  issued. 

S.  6  empowered  the  company  to  prepare  and  file  in  the 
Court  of  Chancery  a  scheme  of  arrangement  with  its  cre- 
ditors. 

S.  7  empowers  the  Court  on  motion  to  restrain  actions: 
In  re  Cambrian  Bly.  Scheme,  L.  B.  3  Ch.  278. 

S.  9  provided  that  no  execution  or  other  process  against 
the  property  of  the  company  should  be  available  except  bj 

*  *'  An  Act  for  making  more  effectual  His  late  Majesty'g  gracious  Intentions 
for  augmenting  the  Maintenance  of  the  poor  Glei^y. 

t  This  date  was  extended  from  time  to  time,  and  ultimately  the  aeitjoo 
Wits  made  perpetual  by  38  &  39  Vict.  c.  31. 
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leave  of  the  Court  of  Cliancery  after  publication  of  notice  of  Railway 
the  scheme :  Be  Devon  and  Somenet  My.  Co.  [No.  1],  L.  B;  6  ^"^^  ^' 
Eq.  610. 

Ss.  16  and  17,  for  application  to  the  Court  by  petition  for 
oonfirmation  of  the  scheme. 

S.  18,  for  the  enrolment  and  carrying  into  effect  of  the 
scheme :  Be  Cambrian  Bly.  Scheme^  L.  E.  3  Ch.  278  ;  Be  Bristol 
and  North  Somerset  Bly.j  L.  E.  6  Eq.  448 ;  Be  Devon  and 
Somerset  Bly.  [No.  2],  L.  B.  6  Eq.  615 ;  Potteries  Shrewtbury  d 
North  Wales  Bly.  v.  Minor,  L.  R.  6  Ch.  621. 

S.  22  empowered  the  Lord  Chancellor  to  make  general  orders.* 

RECTIFICATION  OP  REGISTER.  Rectification 

25  &  26  ViCT.  c.  89.  ^^  'f 8"**^- 

25  &  26  Vict. 

The  Companies  Aet^  1862.  c.  89. 

S.  35  empowered  any  of  the  superior  Conrts  of  Common 
Law  or  Equity,  npon  motion  or  by  application  to  a  Judge 
sitting  in  Chambers,  to  remedy  the  improper  entry  in  or 
omission  from  the  register  of  members  of  any  company  in- 
corporated under  the  Act. 

The  certificate  of  incorporation  of  a  company  under  the  Memorandum 
Companies  Act,  1862,  is  given  on  the  registration  of  its  and  articles, 
memorandum  of  association  and  articles  (if  annexed).  Such 
memorandum  and  articles  are  open  to  all  who  are  minded 
to  have  any  dealings  whatever  with  the  company,  and  as  a 
general  rule  those  who  so  deal  with  them  must  be  deemed 
to  be  affected  with  notice  of  all  that  is  contained  in  those 
documents.  See  the  judgments  of  Lord  Wensleydale,  in 
Emesi  v.  Nicholls,  6  H.  L.  C.  419,  and  of  Lord  Hatherley, 
in  Mdhtmy  v.  East  Hclyford  Mining  Co,,  L.  E.  7  H.  L.  893. 

But  when  the  prospectus  of  a  proposed  company  was  Variance  be- 
issued,  and  the  objects  of  the  memorandum  of  association  tween  memo- 
subsequently  registered  materially  differed  from  those  of  the  '^''e^t^'^ 
company  as  described  in  the  prospectus,  and  a  person  applied 
for  shares  in  the  form  annexed  to  the  prospectus  after  the 
registration,  but  in  ignorance  of  the  contents  of  such  memo- 
randum, it  has  been  held  that  he  was  not  bound  to  take 
the  shares,  and  the  register  has  been  ordered  to  be  rectified 
by  striking  out  his  name,  when  the  application  has  been 
made  within  a  reasonable  time  after  he  became  aware  of 
the  facts,  and  there  were  no  special  circumstances  which 
would  disentitle  him  to  such  relief.     See  Steioarfs  Case, 
L.  R.  1  Ch.  574,  and  other  cases  cited  in  Buckley's  Com- 
panies Acts. 

♦  Sec  Order  of  24th  January,  1868,  L.  R.  3  Ch.  App.  xxxv. 
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Rectificjation 

OF  REOIffTER. 

Fraudulent 
misrepresenta- 
tion. 


Memorandum 
referred  to  in 
prospectus. 


Application 
to  rectify 
should  be 
without  delay. 

Power  of  direc- 
tors to  rectify. 


Question 
whether  good 
contract  to 
take  shares. 


Where  there  has  been  fraudulent  misrepreeentatioii  c 
wilful  ooncealment  of  &at8,  by  which  a  person  has  been  ix 
duced  to  enter  into  a  contract^  it  is  no  answer  to  his  cl&iz 
to  be  relieved  from  it  that  he  might  have  known  the  trat^ 
by  proper  inquiry :  CenircU  Bly,  Co.  of  Venexueta  ir,  Ki^cl 
L.  R.  2  H.  L.  99. 

If  the  memorandum  is  in  existence,  and  referred  to  ii 
the  prospectus,  the  applicant  cannot  rely  on  a  misHstatc 
ment  of  it  in  the  prospectus  as  a  ground  for  repndiatini 
the  shares:  Kncli  v.  Oefniral  Co.  de.,  3  D.  J.  J?  3.  122  ;  slth 
it  must  be  assumed  against  any  one  applying  for  sliareB  ii 
a  company  proposed  to  be  incorporated  under  the  Act  tlia.1 
he  is  aware  that  no  company  desiring  limited  liability  c&z 
rest  on  its  prospectus,  or  on  any  private  partnership  con- 
tract or  arrangement,  but  that  there  must  be  a  memo- 
randum expressing  the  object  of  the  company,  and  a  r^pstei 
showing  to  the  public  who  are  its  members. 

If  there  existed  no  memorandum  of  association  which  the 
applicant  could  see  when  he  applied  for  shares,  he  would  be 
entitled  to  a  reasonable  time  after  the  registration  of  the 
memorandum  to  acquaint  himself  with  and,  if  so  disponed, 
to  object  to  its  contents.  What  would  be  a  reaaoDaUe  time 
might  in  some  degree  vary  in  different  cases,  bat  would 
always  be  measured  with  reference  to  the  thing  to  be  done 
[per  Lord  Cairns] :  Lawrence's  Case^  L.  B.  2  Ch.  412,  425. 

After  actual  knowledge  of  the  facts,  the  peiwm  iw'ho 
objects  to  his  name  being  on  the  register  should  apply  for 
its  rectification  without  delay. 

The  directors  of  the  company  would  have  power  to 
rectify  a  common  mistake  in  the  register  without  an  order 
of  the  Court :  HarOey'e  Case,  L.  B.  18  Eq.  542 ;  10  Ch.  157. 

Applications  to  the  Court  for  rectification  of  the  regifiter 
on  the  ground  of  variation  between  the  prospectus  and  the 
memorandum  of  association  now  seldom  occur,  the  oustom 
being  to  register  the  memorandum  before  the  publioation 
of  the  prospectus. 

The  questions  more  frequently  arising  under  the  35th 
section  are  whether  the  circumstances  of  each  particular  case 
constitute  a  valid  and  binding  contract  to  take  shares.  **  It 
is  extremely  desirable  where  contracts  of  this  kind  are  spelt 
repeatedly  out  of  letters,  to  adhere  strictly  to  the  rule  of  the 
Court,  that  whoever  brings  forward  a  con  tract  as  constituted 
of  a  proposal  on  one  side  and  acceptance  on  the  other 
should  show  that  the  acceptance  was  prompt,  immediately 
g^ven,  unqualified,  simple,  and  unconditional"  [per  Lord 
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Westbnry] :  Orienial  Inland  Steam  Co.  v.  BriaoB,  4  De  G.  Rectification 

P.&J.191..  OPKEOI^^KR^ 

As  a  mle»  to  constitato  a  oontraot  to  take  shares  in  a  Essentials  of 
company,  there  must  be  (1)  an  application  for  the  shares ;  ''**^*»  contract. 
(2)  an  allotment,  and  (3)  a  communication  of  the  allotment 
to  the  applicant.  See  judgments  of  Lord  Hatherley, 
in  Sogers'  Caee^  L.  R.  3  Ch.  633,  and  V.-G.  Malins, 
in  Toumeend:*  Ca$e,  L.  B.  13  Eq.  158 ;  and  see  also  PeUatfe 
Case,  L.  E.  2  Ch.  527.  The  allotment  should  be  promptly 
made,  and  should  immediately  afterwards  be  communicated 
to  the  applicant,  and  should,  in  the  words  of  Lord  Westbury, 
be  *'  unqualified,  simple,  and  unconditional." 

For  cases  on  the  question  of  acceptance  of  tbie  contract  Acceptance  oT 
by  poet,  see  Britieh  and  American  Telegraph  Co.  v.  Colaon,  contract  by 
L.  B.  6  Ex.  108 ;  Toumsend^e  Case,  L.  B.  13  Eq.  148 ;  Harris's  ^''^' 
Case,  L.  B.  7  Ch.  587 ;  WalCs  Case,  L.  B.  15  Eq.  18. 

Where  the  deed  of  settlement  of  a  company  gives  the  Refusal  to 
directors  power  to  refuse  to  register  a  transfer,  in  the  event  '«Ki>ter 
of  their  exercising  such  power  they  are  not  bound  to  state 
their  reasons :  In  re  Oretham  Life  Assttrance  Society^  L.  B. 
8  Ch.  446. 

Where  a  person  claiming  shares  applies  under  the  35th  Questions  of 
section  to  have  the  register  rectified,  the  Court  has  jurisdic-  ***^®  decided. 
tion  to  decide  a  question  of  title  between  him  and  another 
person  claiming  to  be  entitled,  but  has  no  jurisdiction  to 
order  costs  to  be  paid  by  such  third  party,  nor  (semUe)  has 
the  Court  jurisdiction  to  make  an  order  under  that  section 
where  the  title  of  the  applicant  is  equitable  only :    Tahiti 
Cotton  Co.y  L.  B.  17  £q.  273.    See  further,  as  to  this  section, 
Lindley  On  Partnership^  and  Buckley's  Companies  Ads, 
The  practice,  by  analogy  to  the  old  practice  in  Chancery,  is, 
when  the  rectification  of  the  register  is  the  sole  relief  sought 
to  apply  by  motion  without  suit,   but  when  other  relief  is 
sought  to  bring  an  action  and  apply  in  like  manner  in  the 
action. 

RIVERS  POLLUTION  PREVENTION  ACT,  1876. 

39  &  40  Vict,  a  75. 

S.  11  gives  an  appeal  from  the  County  Courts  under  the 
Act  on  a  point  of  law,  or  on  the  merits  or  in  respect  of  the 
admission  or  rejection  of  any  evidence,  to  the  High  Court  of 
Justice,  and  it  also  gives  power  to  remove  the  proceedings 
into  the  High  Court 
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SOLICITOBS. 


SOLIOITOBS, 


Solicitors. 

6  &  7  Vict.  6  &  7  Vict.  c.  73. 

c.  73. 

An  Act  for  consolidating    and   amending  geveral  of   the    Lawi 

relating  to  Attorneys  and  Solicitors  practising  in  JBSngland  am 

Wales.  [22Bd  Angost,  }  843.] 

S.  39  provided  that  the  Lord  Chancellor  or  the  Mastei 
of  the  Bolls,  if  in  his  discretion  he  should  think  fit,  upon  the 
application  of  the  party  interested  in  the  property,  out  oi 
which  any  trustee,  executor,  or  administrator,  mi^ht  liavc 
paid  or  be  entitled  to  pay  a  solicitor's  bill  of  costs,  mighl 
refer  such  bill  for  taxation. 

See,  for  oases  on  this  Act,  Chitty's  Siatuies,  and  Morgan's 
Acts ;  and  see  also  as  to  sect.  39,  Re  Press  d  JiuHp,  35  Beav. 
34,  where  it  was  held  that,  twelve  months  after  payment 
of  a  bill  of  costs  by  trustees  to  their  solicitor,  it  conld 
not  be  taxed  tmder  this  Act  upon  the  application  of  their 
cestui  que  trust,  "  The  principle  is  quite  clear  that  a  third 
party  coming  to  tax  a  solicitor's  bill  can  only  stand  in 
the  shoes  of  the  client,  and  unless  there  are  special  cir- 
cumstances which  would  entitle  the  client  to  a  taxation, 
the  third  party  cannot  tax  the  bill  as  against  the  solicitor" 
[per  Lord  Komilly,  loc.  cit."]. 

23  &  24  Vict.  23  A  24  VlCT.  c.  127. 

c   127 

An  Act  to  amend  the  Laws  relating  to  AUomeys^  SoUeiiors^ 
Proctors,  and  Certificated  Conveyancers, 

[28th  August,  I860.] 

S.  27  provides  for  interest  on  costs. 

8.  28  empowers  the  Court  to  give  to  a  solicitor  a  charge 

for  costs  on  property  preserved  or  recovered. 

S.   29  provides    for  taxation   and   payment  of   costs  in 

matters  of  lunacy  in  case  of  death. 

See,  for  cases  on  this  Act,  Chitty's  SlatnUes,  and  Morgan's 
Acts  and  Orders;  and  as  to  sect.  27,  Lippard  v.  BicketU^  L.  H. 
14  Eq.  291 ;  and  as  to  sect.  28,  Bailey  v.  Birchall,  2  H.  &  M. 
371 ;  Scholefield  v.  Lochoood,  L.  B.  7  Eq.  83 ;  Berrie  v.  HowUt, 
L.  B.  9  Eq.  1 :  Twynam  v.  Porter,  L.  B.  11  Eq.  181 ;  In  re 
Keane,  L.  R.  1 2  Eq.  1 16 ;  Heimich  v.  Sutton ;  Be  Fiddejf,  L.  R. 
6  Ch.  865;  Lippard  v.  Bichette,  L.  B.  14  Eq.  291  ;  In  re 
Cross,  L.  B.  7  Oh.  221 ;  The  Heinrich,  L.  B.  3  A.  &  E.  500 ; 
Baile  v.  BaUe,  L.  B.  13  Eq.  497  ;  Jones  v.  Frost ;  Be  Fiddeff, 
L.  B.  7  Ch.  773 ;  Pinkerton  v.  Easton,  L.  B.  16  Eq.  490 ; 
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Priiehard  v.  Bchertf^  L.  H.  17  £q.  222 ;  Foxon  v.  Chicoignei     Solicitors. 
L.  R.  9  Ch.  664;  BirchaU  v.  Pugin,  L.  R.  10  C.  P.  397. 

33  &  34  Vict,  a  28.  33  &  34  Vict. 

c.  28 
The  Attorneys  and  Solicitors  Act,  1870. 

S.  4  provides  that  the  remuneration  of  solicitors  may  be 
fixed  by  agreement,  but  that  in  case  such  agreement  shall  be 
made  in  respect  of  business  done  or  to  be  done  in  any  action 
at  law  or  suit  in  equity,  the  amount  payable  under  such 
agreement  is  not  to  be  paid  until  allowed  by  the  taxing 
officer ;  and  if  it  shall  appear  to  the  taxing  officer  that  the 
agreement  is  not  fair  and  reasonable,  he  may  require  the 
opinion  of  a  Court  or  a  Judge  to  be  taken  thereon  by  motion 
or  petition,  and  such  Court  or  Judge  shall  have  power  either 
to  reduce  the  amount  payable  under  the  agreement  or  to 
order  the  agreement  to  be  cancelled,  and  the  costs,  &o,  to  be 
taxed  as  if  no  such  agreement  had  been  made. 

An  agreement  by  an  attorney  with  a  client  to  charge  Agreement 
him  nothing  if  he  lost  the  action,  and  to  take  nothing  for  ***  charge 
costs  out  of  any  money  that  might  be  awarded  to  him  in  ^^   '°^' 
such  action,  need  not  be  in  writing.     **  The  object  of  sect.  4 
was  to  enable  the  attorney  in  certain  cases  to  claim  more 
than  he  would  otherwise  be  entitled  to,  and  for  that  purpose 
the  agreement  must  be  in  writing"   [per  Sir  William 
Bovill  (C.J.)]  Jennings  v.  Johnson,  L.  B.  8  C.  P.  425. 

The  meaning  of  sect.  4  is  that  a  solicitor  may  make  Meaning  of 
what  agreement  he  likes 'with  his  clients,  but  that  he  is  *««*•  **  ©f  Act. 
not  to  receive  any  payment  under  it  unless  the  taxing 
master  considers  it  fair  and  reasonable ;  and  if  he  does  not 
consider  it  so,  he  may  require  the  opinion  of  the  Court  or 
Judge  to  be  taken  [per  Sir  G.  Jessel  (M.R.)]  In  re  The 
Attorneys  and  Solicitors  Ad,  1870, 1  Ch.  D.  578  at  p.  575. 

The  opinion  of  the  Court  on  the  validity  or  fairness  of 
the  agreement  cannot  be  required  before  any  money  is 
payable  under  the  agreement :  %b. 

S.  8  provides  that  no  action  or  suit  shall  be  brought  or 
instituted  upon  any  such  agreement,  but  that  the  examina- 
tion and  enforcement  of  the  agreement  shall  be  on  motion  or 
petition. 

Sect.  8  does  not  apply  to  an  action  for  refusing  to  allow 
the  attorney  to  do  the  work  and  earn  the  remuneration  : 
Bees  V.  WiUiajns,  L.  R.  10  Ex.  200. 
S.  9.  Improper  agreements  may  be  set  aside. 
S.  10  gives  any  Court  or  Judge  having  jurisdiction  power 
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Champerty. 


to  re-open  agreementB  within  twelve  months  after  payment, 

under  speoial  circamstanoes. 

S.  11  provides  against  champerty. 

An  agreement  between  clients  and  solicitors  that,  in 
the  event  of  the  solicitors  sncoeeding  in  recovering  certain 
property  for  the  clients,  they  should  receive  10  percent,  on 
the  value  of  the  property,  is  pure  champerty,  and  invalid 
under  section  11 :  In  re  The  AUarney$  and  SoUeiion  Act, 

1870, 1  Ch.  D.  673. 

An  agreement  under  sect.  4  must  be  in  writing,  signed 
by  both  parties  thereto.  See  In  (he  maUer  of  Edward  Lewis, 
IQ.  B.D.  724;  24  W.  E.  1017. 

The  Legal  PradUioners  Act,  1875,  38  &  39  Vict.  c.  79. 
Empowers  any  Judge  of  the  superior  Courts  to  authorize 
any  solicitor  to  sue  for  costs,  and  to  refer  to  taxation  his  bill 
before  the  expiration  of  one  month  from  delivery  on  proof 
that  there  is  probable  cause  for  believing  that  the  party 
chargeable  is  about  to  quit  England  or  to  become  a  bankrupt 
or  a  liquidating  or  compounding  debtor  or  to  take  any  other 
step  or  do  any  other  act  which  would  tend  to  defeat  or  delay 
such  solicitor  in  obtaining  payment. 


Special  cose. 

13  &  14  Vict. 
G.  35. 


SPEOIAL  CASE. 

(Sir  George  Turner's  Act.)    13  &  14  Vicr.  c.  35. 

[15th  July,  1850.] 
S  1  empowered  persons  interested  or  claiming  to  be  mter- 
ested  in  any  question  cognizable  in  the  Court  of  Chancery  as 
to  the  construction  of  any  Act  of  Parliament,  will,  deed,  or  other 
instrument  in  writing,  or  any  article,  clause,  matter,  or  thing 
therein  contained,  or  as  to  the  title  or  evidence  of  title  to  any 
real  or  personal  estate  contracted  to  be  sold  or  otherwise  dealt 
with  or  as  to  the  parties  to  or  the  form  of  any  deed  or  instru- 
ment for  carrying  any  such  contract  into  eflfect,  or  as  to  any 
other  matter  faUing  within  the  original  jurisdiction  of  the  said 
Court  as  a  Court  of  Equity,  or  made  subject  to  the  jnnfldio 
tion  or  authority  of  the  said  Court  by  any  statute  not  being 
one  of  the  statutes  relating  to  bankrupts,  and  including  amoDg 
such  persons  all  lunatics,  married  women,  and  infants,  in  tfto 
manner  and  under  the  restrictions  thereinafter  contained,  to 
concur  in  stating  such  questions  in  the  form  of  a  special  case 
for  the  opinion  of  the  said  Court,  and  executors,  admmifitrators. 
and  trustees  are  authorized  to  concur  in  such  case. 
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Hm  reeoid  shonld  trolj  represent  the  facts  of  the  ease  Sfboxal  C^gs, 

u  ihej  actoaHj  stand.     **  Parties  mnst  nnderstand  that,  ^ 

if  tlkej  desire   to  have  the  opinion  of  the   Court  under  Statement 
tbk  Act  of  Parliament,  they  must  make  a  fcir  use  of  it,  ° HUd^r^ 
«Dd  not  come  to  the  Court  for  its  opinion  upon  a  partial  or  garbled. 
garbled  statement  of  facts "  [per  Sir  G.  Turner  (L. J.)] : 
IMe&y  V.  HcpA,  8  De  O.  M.  &  G.  36. 

And  on  a  special  case,  raising  questions  of  legal  limita^-  No  fictitious 
tiooa,  at  the  instance  of  a  pkdntifif  not  in  possession,  the  qaestioiu  to  be 
Cowt  declined  to  make  any  order  or  to  entertain  any  ****^****°' 
fietitums  question  as  to  title  deeds  or  accounts  in  order  to 
finnd  jurisdiction:  Pryse  v.  Pry^e,  L.  B.  15  Eq.  86.    See 
forther,  for- cases  upon  this  Act,  Morgan;  Acts  and  Orders; 
and  see  also  Palmer  v.  Flower,  L.  R.  13  Eq.  260 ;  Bright  v. 
rjfiHfaB,  25  W.  B.  109. 

TRADE  MARKS.  Trade  marks. 

38  &  39  Vict.  c.  91.  38  &  39  yict. 

The  Trade  Marks'  BegUlraium  Ad,  1875.  <^  d^- 

S.  1  provides  for  the  establishment  of  a  Begister  of  Trade 
Mails,  under  the  superintendence  of  the  Commissioners  of 
Patents;  and  from  and  after  the  Ist  of  July,  1876,  no  pro- 
ccc^ingB  are  to  be  instituted  to  prevent  the  infringement  of 
tty  tnde  mark  as  defined  by  the  Act  unless  such  trade  mark 
is  Rgisteied ;  or  [Amendment  Act,  1876,  89  &  40  Yict.  c.  33, 
"•  I]  until  and  uidess  with  respect  to  any  device,  mark,  name, 
nnoibmation  of  words,  or  other  matter  or  thing  in  use  as  a 
^nde  mark  before  the  passing  of  the  principal  Act,  regis- 
^^  thereof  as  a  trade  mark  xmder  the  principal  Act  shall 
^▼e  been  refused  as  thereinafter  mentioned. 

S.  5  provides  for  the  rectification  of  the  register  by  order 
^the  Court,  and  empowers  the  Court  to  avTard  damages  to 
^  pwty  aggrieved. 

^bere  each  of  several  persons  claims  to  be  registered  as 
P^rietor  of  the  same  trade  mark,  the  registrar  may  refuse 
^  comply  with  the  claims  of  any  such  persons  until  their 
'igbtB  have  been  determined  by  the  Court ;  and  the  registrar 
^7  Umself  submit  or  require  the  claimants  to  submit  in  the 
prcecribed  manner  their  rights  to  the  Court 

'Hie  Court  may,  in  any  proceeding  under  this  section, 
^de  any  question  as  to  whether  a  mark  is  or  is  not  such  a 
^nd«  loarl^  b^  u  authorized  to  be  registered ;  also  any  ques- 
^^  relating  to  the  right  of  any  person  who  is  a  party  to  such 
ptuoeeding  to  have  his  name  entered  on  the  register,  or  to 
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TbadbMabks.  have  the  name   of  some  other  person   remoTed   from  the 

register;  also  any  other  question  that  it  may  be  necessary 
or  expedient  to  decide  for  the  reotiiication  of  the  register. 

The  Court  may  direct  an  issue  to  be  tried  for  the  decision 
of  any  question  of  £ftct  which  may  require  to  be  decided  for 
the  purposes  of  this  section. 

S.  6.  The  special  leave  of  the  Court  is  requisite  for  r^is- 
tration  of  trade  marks  in  certain  cases. 

It  is  not  lawful  to  register  as  part  of  or  in  combination 
with  a  trade  mark  any  words  the  exclusive  use  of  which 
would  not  by  reason  of  their  being  calculated  to  deceive  or 
otherwise  be  deemed  entitled  to  protection  in  a  Court  of 
Equity,  or  any  scandalous  designs. 

Trade  marks.      See  (he  general  ndea  under  the  Trade  McrU  Begisiraium  Act, 

1875,  W.  N.  1876,  p.  14. 

[R.  42].  The  Court  for  the  purposes  of  this  Act  is  to  be 
the  Chancery  Division. 

[B.  43].  Applications  to  the  Court  are  to  be  by  motion  or 
application  in  chambers,  or  in  such  other  manner  as  the 
Court  may  direct. 

[R.  44].  Where  the  registrar  refasee  to  comply  with  the 
claims  of  any  persons  until  their  rights  have  been  determined 
by  the  Court,  the  manner  in  which  the  rights  of  such  claim- 
ants may  be  submitted  by  the  registrar,  or,  if  the  r^istrar  fo 
require,  by  the  claimants,  to  the  Court  shall,  unless  the  Court 
otherwise  order,  be  by  a  special  case ;  and  such  special  case 
shall  be  filed  and  proceeded  with  in  like  manner  as  any  other 
special  case  submitted  to  the  Courti  or  in  such  other  manner 
as  the  Court  may  direct. 

[R.  45]  The  special  case  may  be  agreed  to  by  the  parties, 
or,  if  they  differ,  may  be  settled  by  the  registrar. 

Leave  may  be  given  to  serve  the  registrar  with  notice  of 
motion  that  the  register  might  be  rectified  by  insertiDg 
the  applicant's  name  as  proprietor  of  a  trade  mark.  The 
combination  of  letters  is  only  a  word,  and  not  within  tbe 
meaning  of  sect.  10  of  the  Act    Ex  parte  Stqpkena,  3  Cb.D. 

659. 

The  Court  has  ample  jurisdiction  to  rectify  an  error  in 
the  register,  but  not  to  order  the  registrar  to  act  in  oppi>- 
sition  to  the  directions  given  by  the  Commissioners. 

.No  trade  mark  will  be  registered  having  the  word 
"  registered  "  on  the  face  of  it :  In  re  Meikle'e  ApplicatiiM, 
24W.  R,  1067. 
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TRADE  MABKS  BEOISTBATION  AMENDMENT  ACT,   1876. 

o^  •    ^^  TT            ««                                         Trade Markb. 
39  &  40  Vict.  c.  33.  ;— 

S.  1  amends  section  1  of  tbe  Act  of  1875  (see  p.  419,  ante.)  c.  33. 

&  2  pnnrides  for  a  certificate  to  be  given  in  case  of  a  refusal 
tD  register  any  trade  mark  in  use  before  tbe  passing  of  tbe  Act 
i^^  1875. 

TRANSFER  OF  STOCK.  Traiufer  of 

39  &  40  Geo.  in.  c.  36.  "V^*^-  ^    ,„ 

iA  id  to  emMe  CourU  of  Equtiy  to  compel  a  Transfer  of  Stocky  o.  36. 
^  [Ist  May,  1800.] 

S.  1  proYides  tbat  any  Court  of  Equity  may  order  tbe 
Bmk  of  England  to  suffer  a  transfer  of  stock  to  be  made,  or  to 
ptj  the  dividends  belonging  to  or  standing  in  tbe  names  of 
m  party  to  a  snit  or  issue  an  injunction  to  restrain  sucb 
tnzttfer  or  payment,  altbougb  tbe  Bank  be  not  a  party. 

S.  2  provides  for  tbe  giving  by  tbe  bank  of  a  certificate 
of  the  stock,  dividends,  &c. 

5  Vict.  c.  6.  5  Vict.  c.  5. 

^  Aa  to  make  furAer  provieions  for  the  Administration  of 
Jvtiee  (p.  289,  ante).  [6tb  Oct.  1841.] 

See  Order  XL VI. ;  and  also  Trustee  Extension  Act,  1862, 

15  k  16  Vict  a  55,  s.  6  (p.  423,  post). 

TRUSTEE     ACT,     1850.  Trustee  Act, 

„  1850. 

13  &  14  Vict.  c.  60.  13  &  u  vict. 

8. 3  empowered  tbe  Lord  Chancellor  to  convey  estates  of  ®*  ^^• 
Imtttie  tnutees  and  mortgagees  in  lands,  and  [s.  4]  con- 
tingent rigbts,  and  [ss.  5  and  6]  to  transfer  stock  standing  in 
their  names  and  in  tbe  names  of  lunatic  personal  representa- 

S.  7  empowered  tbe  Court  of  Cbanoery  to  convey  tbe 
estates  of  infEint  trustees  and  mortgagees. 

8. 9,  to  convey  tbe  estate  of  a  trustee  out  of  tbe  jurisdiction. 

8. 10,  to  make  an  order  in  cases  wbere  persons  were  seised 
of  lands  jointly  witb  parties  out  of  tbe  jurisdiction. 

8.  12,  to  act  in  cases  wbere  persons  were  jointiy  entitled 
^th  otiiers  out  of  tbe  jurisdiction  of  tbe  Court  to  contingent 
nghts  m  lands. 

8. 13.  Wben  it  is  uncertain  wbicb  of  several  trustees  was 
the  snrvivor,  tbe  Court  may  make  a  vesting  order. 

8. 14.  Wben  it  is  uncertain  wbeiber  tbe  last  trustee  is 
living  or  dead,  tbe  Court  may  make  a  vesting  order. 

8. 15.  When  a  trustee  dies  witbout  an  heir,  tbe  Court 
oay  make  vcHting  order. 
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Truoteb  S.  19  gives  power  to  convey  in  place  of  mortgagee    in 

Relief  Acts,    ^jertain  cases. 

S.  20  empowers  the  Court  to  appoint  a  person  to  convey  in 

certain  cases. 

S.  21  provides  for  lands  held  in  Lancaster  and  Durham. 

S.  30  empowers  the  Conrt  to  declare  what  parties  are 
trustees  of  lands  comprised  in  any  suit,  and  as  to  the  interests 
of  unborn  persons. 

S.  31,  to  make  directions  how  the  right  to  transfer  stock 
is  to  be  exercised. 

S.  32,  to  make  order  appointing  new  trustees. 

S.  34,  to  vest  lands  in  new  trustees. 

S.  35,  to  vest  right  to  sue  at  law  in  new  trustees. 

S.  44* provides  that  orders  made  by  ihe  Court  upon  certain 
allegations  are  to  be  conclusive  evidence  of  the  matter  con- 
tained in  such  allegations. 

S.  45  relates  to  trustees  of  charities. 

S.  48  provides  that  money  of  infants  and  persons  of  nnsoiind 
'    mind  may  be  paid  into  Court. 

S.  49,  that  the  Court  may  make  a  decree  in  the  absence 

of  a  trustee. 
S.  51  empowers  the  Court  to  order  payment  of  costs  out 

of  estate. 

S.  53,  to  direct  a  suit. 

S.  54  extends  the  powers  of  the  Court  under  the  Act  to 
property  in  the  colonies. 

See  Morgan's  Acts,  and  also  [as  to  s.  3]  Jfe  (kming,  Ii.  S.  5 
Ch.  72 ;  In  re  Mason,  L.  R.  10  Ch.  273 ;  [s.  5]  Be  White,  L..  R.  5 
Ch  698 ;  [s.  10]  Be  Osbom's  Mortgage,  L.  B.  12  Eq.  392  ;  :Re 
Benshaw's  Trust,  L.  R.  4  Cb.  783 ;  [e.  15]  Be  Drite^9  Settle- 
ment  L.  R.  19  Eq.  362  ;  Be  DalgleisKs  Settlement,  1  Ch.  D.  46  ; 
[s.  20]  In  re  Jones,  2  Ch.  D.  70 ;  [s.  30]  Lees  v.  CiMUan,  L.  R. 
20  Eq.  20 ;  BasneU  v.  Moxon,  L.  R.  20  Eq.  182;  [s.  32]  :Be 
Stokes'  Trust,  L.  R.  13  Eq.  333 ;  Be  Sparrow,  L.  R.  5  Ch.  t>62  ; 
Be  Baihbone,  2  Ch.  D.  483.  Some  of  the  cases  cited  have  been 
decided  on  various  sections  of  the  Act. 

See  p.  430,  post. 

,5  &  16  Vict.  15  *  16  VicT.  a  65. 

c.  55.  Trustee  Extension  Act,  1852. 

S.  1  empowers  the  Court  to  make  an  order  for  vesting  the 
estcJte  in  lieu  of  conveyance  by  a  party  to  the  wiit  after  a 
decree  or  order  for  sale.  ,     ^     -• 

S.  2,  for  vesting  the  estate  on  refusal  or  neglect  of  a 
trustee  to  convey  or  release. 
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S.  3  empowers  the  Court  to  make  an  oitler  for  the  trEuisfer  Tbuctee 
or  receipt  of  diYidends  of  stock  standing  in  the  name  of  an     ^"'^    ^^' 
infant  trustee. 

S.  4  provides  that,  on  neglect  to  transfer  stock  for  twenty- 
c^t  days,  an  order  may  be  made  vesting  the  right  to  transfer 
IB  sQch  person  as  the  Court  shall  appoint. 

SL  5,  on  like  neglect  by  executor,  a  similar  order  may  be 


S.  6  directs  the  Bank  of  England  and  companies  to  comply 
viih  such  orders,  and  [s.  7]  contains  an  indemnity  to  bank 
and  companies. 

S.  8  gives  power  to  appoint  new  trustees  in  lieu  of  persons 
conTicted  of  felony. 
S.  9,  to  appoint  trustees  where  there  is  no  existing  trustee. 
See  Morgan's  Aets^  and  also  [as  to  s.  1]  Herring  v.  Clark 
L.  B.  4  Cb.  167  ;  [s.  2]  Be  Crowe's  Mortgage,  L.  R.  13  Eq. 
26 ;  [s.  9]  Dodhin  v.  Bruni,  L.  K.  6  Eq.  580.  A  petition 
presented  under  the  Trustee  Acts,  1850  and  1852,  for  the 
^ipointment  of  new  trustees  in  the  place  of  trustees  some 
of  whom  are  dead,  and  the  survivor  a  person  of  unsound 
mind  not  so  found  by  inquisition,  the  petition  may  be 
presented  in  Lunacy  only  and  not  in  Chancery :  Be  Otoen, 
L.  B.  4  Ch.  782. 


TRUSTEE  RELIEF  ACTS. 

10  &  11  Vict.  c.  96 ;  12  &  13  Vicr.  c.  74. 
Th^e  Acts  will  be  found  at  pages  659  and  661  (post). 

FBOPERTY   AKD  TRUSTEE  RELIEF  AMENDMENT  ACT. 

(Lord  St  Leonards'  Act,)  22  &  23  Yict.  c.  85. 

An  Act  to  amend  ihe  Law  of  Property  and  to  relieve  Trustees. 

[13th  Aug.  1869.] 

S.  13  empowered  the  Court  of  Chancery,  on  Bill  or  appli- 
cation in  a  summary  way,  to  declare  that  a  sale  ought  not  to 
be  avoided  by  reason  of  mistaken  payment  to  a  tenant  for 

life. 

S.  30  empowered  trustees,  &o.  to  apply  by  petition  to  the 
Court  for  opinion,  advice,  &c.  in  the  management  of  trust 

property. 
See  Morgan's  Ads,  and  also  [as  to  s.  30]  Be  Frenches  Trust, 

L.  R.  15  Eq.  68. 


Trustee  Relief 
Acts. 

10  &  11  Vict. 

c.  96 ; 

12  &  13  Vict. 

c74. 


22  &  23  Vict. 


cS5. 
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LAW  OF   PROPERTY   FURTHER  AMENDMENT   ACT. 

(Lord  St.  Leonards'  Act,)  23  &  24  Vicr.  c.  38. 

An  Act  to  further  amend  the  Law  of  Property. 

[23rd  July,  I860.] 
S.  9  prescribes  the  form  of  applying  for  adyioe  under  30th 
section  of  22  &  23  Vict.  c.  36. 

S.  10  empowered  the  Lord  Chancellor  to  make  orders  as 
to  investment  of  cash  under  control  of  the  Court  of  Chanoer}\ 
Soe  Morgan's  Acta, 

WINDING   UP  OF  JOINT-STOCK   COMPANIES. 

25  &  26  Vict.  c.  89. 
The  Companiee  Act,  1862. 

This  Act  gave  exclusive  jurisdiction  to  the  Court  of 
Chancery  to  order  the  winding  up  the  affairs  of  joini-stifck 
companies  registered  in  England,  excepting  mining  com- 
panies within  the  jurisdiction  of  the  Stannaries  [hb.  79  to  91] 
and  defined  [ss.  98  to  114]  the  ordinary  and  [as.  115  to  IIUJ 
the  extraordinary  powers  of  the  Court ; 

provided  [ss.  120  to  128]  for  the  enforcement  of  and  appeaJ 
fix)m  orders ; 

empowered  [«.  138]  voluntary  liquidators  to  apply  to  the 
Court  to  doteriiiine  any  qiio*(tion  arising  in  the  matter  of  hucU 
winding  up,  or  to  exercise  as  respects  the  enforcing  of  calls, 
or  in  respect  of  any  other  matter,  all  or  any  of  the  powers 
which  the  Court  might  exercise  if  the  company  were  being 
wound  up  by  the  Court ; 

and  empowered  the  Court  [s.  141]  to  appoint  liquidators 
in  a  voluntary  winding-up,  [s.  146]  to  adopt  proceedings  in 
a  voluntary  winding-up,  and  [sh.  147  to  152]  to  order  the 
voluntary  winding-up  to  proceed  under  the  supervision  ol 
the  Court. 

See  General  Orders  and  Bides*  of  the  Court  of  Chameertf  to 
regulate  the  mode  of  proceeding  under  The  C(jmpanie$  Act^  1862, 
dated  the  llth  of  November,  1862. 

A  company  under  the  Act  may  be  wound  up  by  the  Court 
under  the  following  circumstances : — 

(1)  Whenever  the  company  has  passeil  a  special  resolniion 
requiring  the  company  to  be  wound  up  by  the  Court. 

(2)  Whenever  the  company  does  not  commence  its  businei« 
within  a  3'ear  from  its  incorporation  or  suspends  its  busine^fi^ 
for  the  space  of  a  whole  year. 

♦  See  Buckley's  Companifs  Acts,  491. 
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(.^)  Mnbenever  the  members  are  reduced  in  number  to  less    Winding-up. 
tbaa  eer&iL 

(4)  Whenever  the  company  is  unable  to  pay  its  debts. 

(5)  Uhenever  the  Court  is  of  opinion  that  it  is  just  and 
equitAfate  that  the  company   should  be  wound  up  [s.  79]. 

6ise  also  mscL  80,  as  to  when  the  company  is  to  be  deemed 
Bsahle  to  ptty  its  debts. 

[The  6lh  head  of  sect.  79  is  restricted  to  matters  efwfdem 
with  the  four  previous  heads :  Be  Suburban  Hotel  Com^ 
r,  L.  E.  2  Ch.  737.] 

Where  the  Court  of  Chancery  made  an  order  for  winding 
ap  a  company  under  this  Act,  the  Court  was  empowered 
[iL,  81]  to  direct  all  subbcquent  proceedings  for  winding 
up  the  same  to  be  had  in  the  Court  of  Bankruptcy  having 
jariadiction  in  the  place  in  which  the  registered  office  of  the 
uflopany  is  situate. 

Ill©  application  to  the  Court  of  Chancery  for  winding  up  Application  l^y 
k  by  petition,  which  may  be  presented  by  the  company  or  ijetition. 
by  any  creditor  or  creditors,  contributory  or  contributorieu. 
Everj  order  which  may  be  made  shall  operate  in  favour  of 
all  the  creditors  and  contribut cries  [s.  82]. 

See  Undley  On  Partnership,  and   Buckley*s  Companies 

AHSj  where  the  decisions  upon  the  Act  will  be  found  cited 

which  were  reported  prior  to  the  year  1875.     Attention  is 

bere  called  only  to  the  more  recent  cases, 

Im  ft  Steam  Stoker  Co.,  L.  E.  19  Eq.  416. 

A  petition  for  winding  up  which  shows  on  the  face  of  it  that  Petitioner  not 
a  call  had  been  made  upon  the  petitioner  and  not  paid  is  un-  having  paid 
sobtainabie,  following  In  re  European  Life  Assurance  Society, 
L  B.  10  £q.  403.  M either  a  conditional  offer  to  pay  nor  a 
tender,  after  the  petition  was  presented,  by  the  petitioner's 
solicitor  to  the  company's  solicitors  of  a  cheque  on  hiH 
cmn  bankers  for  tiie  amonnt  of  the  call  and  interest,  with 
an  intiiuation  that  the  company's  cost^  would  be  paid  when 
SMcertiiined,  amounted  to  a  legal  tender  or  satisfied  the 
petitioner's  default. 

'fhe  petition  being  in  the  position  of  a  bill  that  is  de- 
murrable, the  oosts  of  the  respondents'  affidavits  in  oppo- 
sition were  not  allowed. 

Im  re  London  and  Paris  Banking  Co.,  L.  R.  19  Eq.  444. 

The  omiiision  of  a  joint-stock  company  to  comply  with  a  j.     /^  ,  , . 

u  X   *  X-  •   •  f  f        ^  \.^  i  V  disputed  debt. 

statutory  notice  requmng  payment  of  a  debt  served  by  a 
creditor  on  the  company  under  'i^he  Companies  Act,  1862, 
sect.  80,  bub-tfect.  1,  is  hot  '^  neglect"  within  the  meaning 
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of  that  Bub-section,  unless  there  is  no  reasonable  cause  f< 
the  omission. 

A  creditor  who  has  served  snch  a  notice  is  not  entitle 
to  a  winding-np  order  if  the  company  bond  fide  dispute  tli 
debty  and  there  is  no  evidence  of  the  insolvencj  of  the  eon 
pany  (other  than  the  non-compliance  with  the  notice),  an 
insolvency  is  denied  on  the  part  of  the  company. 

Where  a  creditor  whose  debt  was  disputed  served  such 
notice,  and  at  the  expiration  of  three  weeks  filed  a  petitio 
to  wind  lip  the  company,  under  circumstances  which  in  tfa 
opinion  of  the  Court  showed  that  the  object  of  the  petitioi 
was  not  to  obtain  a  winding-up  order,  but  to  put  pressur 
on  the  company,  the  petition  was  ordered  to  be  dlsmissec 
with  costs. 

In  re  Wear  Engine  Works  Co,,  L.  E.  10  Ch.  188. 

A  winding-up  petition  must  allege  facts  which  justify  i 
winding-up  order.  If  there  is  any  slip  in  the  statements,  the 
Court  can  allow  an  amendment,  so  that  the  real  point  mav 
be  tried ;  but  subject  to  this  power  of  amendment,  it  is  not 
enough  for  a  sufficient  case  to  be  shown  in  evidence;  a 
sufficient  case  must  be  stated  on  the  petition,  so  that  the 
order  may  be  secundum  allegata  et  probata. 

Where  the  petitioner  only  alleges  a  debt  of  £25,  and  does 
not  allege  any  demand,  he  has  no  locus  standi  as  a  creditor. 

The  policy  of  the  Act  is  to  let  the  shareholders  manage 
their  own  affairs,  and  not  to  interfere  except  in  the  special 
cases  mentioned  in  the  Act. 

The  general  words,  "just  and  equitable,"  in  sect  80, 
sub-sect.  5,  apply  only  where  a  case  is  made  out  of  the 
same  description  as  some  of  the  cases  mentioned  before, 
and  the  equity  must  be  founded  on  facts  alleged  in  the 
petition. 

In  re  Flagstaff  Silver  Mining  Co.  of  Utah,  L.  E.  20  Eq.  268. 
Where  a  judgment  creditor  is  told  by  the  solicitors  of 
the  company  indebted  to  him  that  they  have  no  assets  on 
which  he  can  levy,  that  is  such  evidence  of  their  inability 
to  pay  their  debts  as  relieves  him  from  the  neoeKsity  of 
issuing  execution  in  order  to  bring  himself  within  sect  80, 
sub-sect.  2. 

In  re  City  and  County  Bank,  L.  B.  10  Ch.  470. 

The  registered  name  of  the  company  must  be  accnrately 
stated  in  the  advertisement  of  a  winding-up  petition;  otiior- 
wise  the  advertisement  is  invalid. 
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The  Ccmrt   hfts  disoretioiiary  power  to  dispense  with    Wihdiho-up. 


The  Court  will  nncLer  certain  circnmstanoes  give  liberty  Meeting  of 
to  the  directors  to  sammon  a  general  meeting  of  the  share-  company. 
holders  to  consider  the  qnestion  of  a  voluntary  winding- 
iip»  and  to  make  such  arrangements  as  they  think  desirable 
with  third  parties  for  the  payment  of  the  debts,  and  will 
Older  Uie  petition  to  stand  over  till  the  result  of  the  meet- 
in^  is  known. 

is  T€  Globe  New  Patent  Iran  and  Sied  Co.,  L.  R  20  Eq.  337. 

Tlte   dishononr  by  a  company  of  its  acceptance  given  Dishonour  of 
lor  goods  purchased  was  proof  tc\  the  satisfaction  of  the  ^^^^* 
Court  under  sect.  80,  sab-sect.  4,  of  The  Companies  Act, 
1862,  that   the  company  was  nnable  to  pay  its  debts, 
althongb  the  petitioner  had  not  served  a  demand  requiring 
payment  under  sub-sect.  1. 

H  re   Ariktur  Average  Anodation  for  Briiuihj  Foreign^  and 
Colonial  Skipe,  Ex  parte  Hargrove,  L.  R.  10  Ch.  542. 

A  mutual  insurance  association  formed  since  The  Com-  inegal  com- 
panies Ac^  1862,  under  rules  by  which  the  members  pany- 
severally  and  respectively  agreed  to  insure  each  others' 
ships  for  a  year  from  the  day  named  at  the  commencement 
of  the  risk,  comes  within  sect.  4,  and  ought  to  be  regis- 
tered, and  not  having  been  incorporated  or  registered  is 
an  ill^al  company;  but  where  a  winding-up  order  has 
been  made,  and  ^e  application  is  to  strike  out  a  debt 
or  to  obtain  an  order  for  a  call,  or  anything  which  may 
be  called  a  subsidiary  application  in  the  winding-up,  it  is 
not  open  to  any  party  to  say  that  the  winding-up  order 
oQgbt  not  to  have  been  made.  See  also  London  Marine 
Assmranee  AMociation,  L.  B.  8  Eq.  176. 

/a  re  West  HarUepool  Iron  WorTcs  Co.,  L.  B.  10  Ch.  618. 

After    a   petition  by  a    creditor  for  winding   up  had  Majority 
been  pre^jented,  the  company  duly  passed  a  resolution  for  ^®8»"»g  ]Jp*"°" 

^^   5  -J-  Ai.  -tu      r^-  i  ^4      •       tarywinding- 

volnntary  windmg-up.       At  the  hearing  a   majority  in  up. 
number  and  value  of  the  creditors  ap{)eared  and  asked  to 
have  the   voluntary   vrinding-up  continued  under  super- 
vibion,  and  no  creditor  except  the  petitioner  asked  for  a 
winding-up  order. 

It  was  held  that  it  sufficiently  appeared  without  calling 
»  meeting  of  creditors  that  the  majority  of  the  creditors 
desired  the  voluntary  winding-up  to  be  continued  under 
supervision,  and  that  it  was  not  shown  that  this  would 
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do  any  injustice  to  the  petitioning  creditor;  a  supervuiioi 
order  ought  to  be  made,  a  creditor  not  being  entitled  €.\ 
debito  juatilicB  to  a  winding-up  brder,  as  between  himael 
and  other  creditors,  though  he  is  so  entitled  as  between 
himself  and  the  company. 

In  re  Patent  Cocoa  Fibre  Co.,  1  Ch.  D.  617. 

Where  a  creditor  who  has  presented  a  winding*tip  peti 
tion  dismL<ses  his  petition  at  the  hearing,  creditors  wh( 
have  not  been  served  appearing  to  oppose  the  petition,  an 
entitled  to  their  costs  of  appearance. 

In  re  St.  Thomaa's  Dock  Co.,  2  Ch.  D.  116. 

In  this  case  the  Oourt  ordered  a  creditor's  petition  to 
stand  over  for  six  months,  putting  the  company  on  an 
undertaking  not  to  consent  to  a  winding-up  order  on 
another  petition,  or  to  wind  up  voluntarily,  to  ^ve  the 
petitioner  notice  of  the -presentation  of  any  other  petifion, 
and  not  to  raise  any  objection  to  the  petition  being  brought 
on  in  case  any  other  petition  should  be  presented. 

In  re  Nassau  Phosphate  Co.,  2  Ch.  D.  610. 

The  certificate  of  the  incorporation  of  any  company 
given  by  the  registrar  under  I%e  Companies  Ad,  1872, 
sect.  18,  is  conclusive  evidence  that  all  the  requisitions  of 
the  Act  in  respect  of  registration  have  been  complied  with. 

After  a  winding-up  order  had  been  made,  it  was  di^* 
covered  that  one  of  the  seven  persons  who  signed  the 
memorandum  of  association  of  the  company  was  an  in&nt 
at  the  time  of  registration,  and  a  petition  was  presented  by 
creditors  praying  that  the  company  might  be  ordered  to  be 
wound  up  as  an  unregistered  company. 

And  it  was  held  that,  under  the  6th  and  18th  sections  of 
the  Act,  there  having  been  a  certificate  of  registration,  the 
winding-up  order  was  valid. 

The  proper  course  would  have  been  to  have  hronght 
the  question  before  the  Judge  in  chambers,  and  the  peti- 
tion having  been  improperly  presented,  it  was  dismiwed 
with  costs.  See  also  OcJces  v.  Turquand,  L.  R.  2  H.  L. 
325 ;  Princess  of  Eeuss  v.  Bos,  L.  R.  5  H.  L.  176  and  200. 

In  re  SotUh  Wales  AOantic  Steamship  Co.,  2  Ch.  D.  763. 

Where  a  company  was  formed  with  more  than  twenty 
members  and  was  not  registered,  upon  a  winding-up  peti* 
tion  by  solicitors  who  claimed  to  bo  creditors  in  respect  of 
costs  incurred  about  the  formation  of  the  company  and  in 
defending  actions  against  some  of  the  members  which  they 
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retained  by  the  manager  and  committee  of  the  com-  Wihmhq-up, 
puij  to  defend,  and  other  costs  for  work  done  in  the 
ourying  an  of  the  company  on  the  like  retainer,  it  was 
held  by  the  Conrt  of  Appeal  [afifirming  V.-C.  Malins]  that 
the  solicitorB  could  not  obtain  an  order  to  wind  up  the 
ODOipany,  on  the  ground  that  as  the  company  was  illegal, 
no  legal  debt  arose  in  respect  of  that  part  of  their  demand 
wiiidb.  related  to  the  formation  of  the  company  or  was 
■uaediately  connected  with  carrying  it  on,  and  as  to  the 
rasi,  the  solicitoTB  oonld  not  show  that  they  were  retained 
on  behalf  of  all  the  members,  except  by  producing  a  deed 
of  aetUement,  which  was  on  the  face  of  it  illegal. 

Wh^her  an  order  can  be  made  for  winding-up  such  an 
illegal  ajnociation  on  the  application  either  of  members  or 
creditora^  quarc 

30  &  31  Vict.  c.  131.  30  &  3!  Vict. 

cl81. 

The  Ccmpanieg  Act,  1867. 

This   Act  authorized  in  certain   cases   [ss.  9  to  20]  the  Reduction  of 
redaction  of  capital  and  shares  of  a  company,  subject  to  the  ^P'^'* 
<3uBfirmation  of  the  Court  of  Chancery,  which  is  to  be  applied 
for  on  petition. 

And  [ss.  41  and  42]  gave  power  to  the  Court  to  transfer 
pruceedings  in  a  winding-up  to  the  County  Court. 

tfrderm  of  Couri  tn  jpwrmMnce  of  The  Companiee  Act,  1867, 
dated  ike  21#<  of  March^  1868,*  rules  8  and  14  of  which  were 
•SXered  htf  Order  of  2nd  of  March,  1869.t 

^fee  Buckley's  Companie$  Acts  for  cases  upon  this  Act 

WINDING  UP  RAILWAY  COMPANIES.  32  &  33  Vict. 

c  114. 

32  &  33  Vict.  c.  114. 
The  Abandonment  of  Railways  Act,  1869.  Railways' 

S-  4  provides  for  petitions  for  winding  up  railway  com-  ***    "  <>»"*«"  • 
[^ny  under  Companies  Acts,  1862  and  1867. 

S.  5,  for  the  application  of  the  parliamentary  deposit.  See 
BramtpUm  and  Langtown  Ely.  Co.,  L.  B.  10  Eq.  613 ;  Laughame 
Ely.  Co..  L.  R.  12  Eq.  454;  Kensington  Statiofi  Act,  L.  K.  20 
Eq.  197. 

S.  10  repeals  the  sections  of  the  Railways'  Abandon- 
ment Act,  1850  [13  &  14  Vict.  c.  83],  relating  to  winding- 


♦  See  L  R.  3  Ch.  A  pp.  xlix. ;  Buckley's  Companies  ActSy  p.  548. 
t  See  W.  X.  for  1869,  p.  70,  and  L.  R.  4  Ch.  A  p.  xxxiii. 
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VE17DOB8  AND  up^  and  SO  much  of  sect.  31    of  the  Railway   Companiei 
P0BCHASER8.     ^^^^  jg^^^  J-3Q  ^  3j  y.^^    ^    ^27],  as  amends  the  said  Ac 

without  prejudice  to  anything  done  under  them. 


Vendors  and 
purchasers. 

37  &  38  Vict. 
c.  78. 


VENDORS  AKD  PUROHASEBS. 

37  &  38  Vict.  c.  78. 
The  Vendor  and  Purchaser  Act^  1874. 

8.  4  proYides  that  the  legal  personal  representative  of  a 
mortgagee  of  a  freehold  estate  or  of  a  copyhold  estate  tc 
which  the  mortgagee  shall  have  been  admitted,  may,  on  pay- 
ment, &c.,  convey  or  surrender  the  mortgaged  estate ;  and 

S.  6,  that  a  married  woman  who  is  a  bare  trastee  may 
convey  or  surrender  as  if  she  were  a  feme  sole. 

S.  9  enabled  a  vendor  or  purchaser  to  obtain  the  decision 
of  a  Judge  of  the  Court  of  Chancery  in  chambers  as  10  requi- 
sitions or  objections  to  title  or  compensation.  See  JELe  Coward 
and  Adam's  Purchase^  L.  E.  20  1^.  179;  i2e  Packman  and 
Moss,  1  Ch.  D.  214 ;  Be  the  Metropolitan  Bank  and  Janes,  45 
L.  J.  (Ch.)  626,  24  W.  R  816. 

See  also  sect  48  of  the  Land  Titles  and  Transfer  Act,  1875 
[38  &  39  Vict.  c.  87],  which  provides  that  a  bare  legal 
estate  in  fee  simple  shall  vest  in  the  executor  or  adminis- 
trator, except  in  cases  of  lands  registered  under  that  Act : 
Christie  v.  OvingUm,  1  Ch.  D.  279. 
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PAET    L 

PrBLIMINABY  —  JUBISDICTION  OP  AND  APPEALS   FROM 

THE  Court  op  Bankruptcy. 

The  Court  of  Bankruptcy,  the  Court  of  Chancery  of  independent 
the  County  Palatine  of  Lancaster,  and  the  Court  of  Lord  Courts. 
Warden  of  the  Stannaries  have  and  exercise  certain 
limited  and  independent  statutory  jurisdictions  which 
will  be  here  considered  more  particularly  with  the  view 
of  showing  to  what  extent  those  jurisdictions  have  been 
deemed  to  be  exclusiye. 

It  may  be  premised  that  the  rule  as  to  the  jurisdiction  Jurisdiction. 
of  the  Court  of  Chancery  was  that  its  jurisdiction  was 
not  ousted  unless  there  was  an  express  enactment  in  the 
statute  which  provided  a  new  jurisdiction :  Stone  v.  Thomas, 
L.  B.  5  Cb.  219  ;  and  that  where  the  Court  had  to  decide 
which  of  two  jurisdictions  was  to  prevail,  the  convenience 
of  the  parties  and  the  circumstances  of  the  case  must 
indicate  what  the  course  of  the  Court  should  be :  North 
Eastern  Ely.  Co.  v.  Martin,  2  Ph.  758 ;  Martin  v.  Powning, 
L.  R.  4  Ch.  356  at  p.  371. 

Court  op  Bankruptcy. 

By  the    original  Act  **  against  such  persons  as  do  make  LordChan- 
bankmpt"  [34  &  35  Hen.  VIIL  c.  4],  the  Lord  Chancellor  j^rSktlJn  in^ 
and  others  were  empowered  to  make  orders  fox  distributing  bankruptcy. 
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Bankruptcy. 


Establishment 
of  Court  of 
Bankruptcy. 


Deeds  of 
arrangement 
authorized 
1849. 


Powera  as  to 
deeds,  &c. 
enlarged. 


Bankruptcy 
Act,  1869. 


Constitution 
of  the  Court  of 
Bankruptcy. 


the  estates  of  such  *'  offenders  "  among  their  creditors,  ai 
by  the  13  Eliz.  c.  7,  the  Lord  Cliancellor  was  empowered  i 
appoint  Commissioners  in  Bankraptcy.  The  jurisdiciioii  ov< 
hankruptn,  and  the  administration  of  their  estates,  establishc 
by  the  13  Eliz.  c.  7,  substantially  remained  unaltered  nnt 
the  6  Geo.  lY.  c.  16»  tmder  whioh  nine-tenths  of  the  creditoi 
might  accept  a  composition  and  supersede  the  comniissioD. 

The  1  &  2  Wm.  lY .  c.  56  establii^hed  a  Court  of  Judicatun 
called  '^  The  Court  of  Bankruptcy,"  with  a  Chief  Judge  an 
three  other  Judges  and  six  Commissioners ;  and  created  i 
Court  of  review,  with  an  appeal  to  the  Lord  Chanoellor. 

The  Bankrupt  Law  Consolidation  Ad,  1849  (12  &  13  Yici 
c.  106),  gave  power  to  six-sevenths  in  number  and  value  of  th 
creditors,  without  lecourse  to  the  Court,  to  enter  into  a  deec 
of  arrangement  with  the  debtor  binding  upon  all  his  creditors 
No  8uch  deed  would,  before  that  Act,  have  been  binding  on 
those  creditors  who  did  not  execute  it.  See  LarpeiU  v.  Btbby 
5  H.  L.  C.  481. 

The  Bankruptcy  Act,  1861  (24  &  25  Yict.  c.  134),  placed  il 
in  the  power  of  a  majority  in  number  and  representing  three ~ 
fourths  in  value  of  the  creditors  (whose  debts  amounted  to 
£10  and  upwards)  to  bind  the  rest  of  the  creditors  to  trust 
deeds  for  the  benefit  of  the  creditors  and  composition  and 
inspectorship  deeds  executed  by  the  debtor.  That  Act  gave 
the  Judge  of  every  County  Court,  except  the  Metropolitan 
County  Courts,  the  like  jurisdiction  withiu  his  district  as  that 
which  was  vested  in  the  Commissioners  of  the  district  Courts 
of  Bankruptcy. 

The  Bankruptcy  Act,  1869  [32  &  33  Yict.  c.  71],  consolidated 
and  amended  the  law  of  bankruptcy,  and  created  the  exist- 
ing London  Court  of  Bankruptcy  (in  the  Act  called "  The 
London  Bankruptcy  Court "),  the  first  chief  Judge  of  which 
was  appointed  by  the  Act  to  be  such  one  of  the  then  Commis- 
sioners as  might  be  chosen  by  her  Majesty,  and  with  that 
exception  the  Commissioners  were  to  cease  to -hold  their  offices. 

Under  the  provisions  of  The  Bankruptcy  Act,  1869,  the 
London  Bankruptcy  Court  has  original  jurisdiction  in 
bankruptcy  within  the  London  Bankruptcy  district  V 
the  person  sought  to  be  adjudged  a  bankrupt  reside  or 
carry  on  business  within  that  district,  or  be  not  resident  in 
England,  proceedings  must  be  taken  in  that  Court,  and  if 
being  in  England  the  pei-son  sought  to  be  adjudged  a  bankrupt 
do  not  reside  or  carry  on  business  within  the  London  Bank- 
ruptcy district,  then  proceedings  must  (subject  to  the  provi- 
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sions  contained  in  the  Act  for  removing  the  proceedings)  be  Bakkbuptct. 
taken   in  the  County  Court  of  the   district  in  which  such 
person  resides  or  carries  on  husiness,  in  the  Act  referred  to 
as  "  the  Local  Bankruptcy  Court "  [section  69]. 

A  dehtor  by  leaving  a  district  for  the  purpose  of  avoid-  Shifting  resi- 
ing  bankruptcy  proceedings  does  not  deprive  the  County  o^tjuriSic- 
Court  of  jurisdiction  :  Be  Williams,  L.  E.  8  Ch.  690.  tion. 

In  Ex  parte  Charles^  L.  R.  13  £q.  638,  C.  &  Co.  had  their  Jurisdiction 
chief  business  offices  in  Sheffield,  and  were  tenants  of  rooms  b^^in*gj**"ffij^ 
in  London,  in  which  an  agent  carried  on  business  on  their 
behalf,  and  on  C.  &  Co.  becoming  bankrupt,  it  was  held  that 
the  Bankruptcy  Court  at  Sheffield,  and  not  the  Bankruptcy 
Court  in  London,  had  jurisdiction  in  the  matter.  See  also 
Beeell  v.  Blake,  L.  B.  7  C.  P.  300,  affirmed  on  appeal,  L.  B. 
8  C.  P.  633. 

The  London  Bankruptcy  district  comprises  the  city  of  London 
London  and  the  liberties  thereof,  and  all  such  parts  of  the  digtiict^**^^ 
metropolis  and  other  places  as  are  situated  within  the  district 
of  any  of  the  Metropolitan  County  Courts  of  Bloomsbury, 
Bow,  Brompton,  Clerkenwell,  Lambeth,  Marylebone,  Shore- 
ditch,  Southwark,  Westminster,  and  Whitechapel  [section  60 
and  Schedule^ 

The  London  Bankruptcy  Court  is  a  Court  of  Law  and  Jarisdiction 
Equity  and  a  principal  Court  of  Record,  and  the  Act  [section  q^^^  of**  °" 
65]  provided  that  the  Chief  Judge  in  Bankruptcy  should  have  Bankruptcj. 
all  the  power,  jurisdiction,  and  privileges  possessed  by  any 
Judge  of  Her  Majesty's  Superior  Courts  of  Common  Law  at 
Westminster,  or  by  any  Judge  of  Her  Majesty's  High  Court 
of  Chancery,  and  that  the  orders  of  such  Judge  should  be 
of  the  same  force  as  if  they  were  judgments  in  the  Superior 
Courts  of  Common  Law,  or  decrees  in  the  High  Court  of 
Chancery ; 

And  [section  66]  that  every  Judge  of  a  local  Court  of  Bank-  ^^^^^  Bank- 
ruptcy should,  for  the  purposes  of  the  Act,  in  addition  to  his  ""^  *^ 
ordinary  powers  as  a  County  Court  Judge,  have  all  the  powers 
and  jurisdiction  of  a  Judge  of  Her  Majesty's  High  Court  of 
Chancery,  and  that  the  orders  of  such  Judge  might  be  en- 
forced accordingly  in  manner  prescribed  ; 

And  [section  71]  that  any  person  a^rieved  by  any  order  of  a  Appeal  from 
local  Court  of  Bankruptcy  in  respect  of  a  matter  of  fact  or  of  2?°!^"^^^ 
law,  made  in  pursuance  of  the  Act,  might  appeal  to  the  Chief 
Judge  in  Bankruptcy,  and  that  any  order  made  by  the  Chief 
Judge  in  Bankruptcy,  whether  in  respect  of  a  matter  brought 
before  him  on  appeal  or  not,  should  be  subject  to  an  appeal 
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Appeals  under 
Debtors'  Act. 
1869. 


Bankruptcy,    to  the  Court  of  Appeal  in  Ghanoery,  and  also,  with  leave  of 
the  Court  of  Appeal,  to  the  House  of  Lords. 

See  as  to  Appeals  in  Bankruptcy,  in  matters  pending  Isefore 
the  Act  of  1869,  Ex  parte  Palmer,  L.  B.  5  Gh.  470 ;  Ex  parte 
Blair,  L.  R.  6  Ch.  482 ;  BevM  v.  Blake,  L.  B.  7  C.  P.  300, 
and  8  C.  P.  533. 

Appeals  from  any  local  Court  of  Bankruptcy  lie  to  the 
Chief  Judge  in  Bankruptcy.  Appeals  from  the  Chief  Judge 
in  Bankruptcy  lie  to  the  Court  of  Appeal  constituted  by  The 
Judicature  AcU,  1873  and  1875,  and  2^  AppeOate  JurUdictum 
Act,  1876 ;  the  ultimate  appeal,  with  leave  of  that  Court, 
being  to  the  House  of  Lords. 

Appeals  lie  to  the  Chief  Judge  in  Bankruptcy  (with  the 
like  intermediate  and  ultimate  appeals)  from  an  order  made 
by  a  County  Court  Judge,  under  the  Debtors  Act,  1869 ;  -Ep 
parte  Dempeey^  L.  R.  8  Ch.  676. 

But  when  a  trustee  in  bankruptcy  applies  to  the  Court 
under  section  16  of  that  Act,  for  an  order  to  proseoute  the 
bankrupt  for  offences  under  that  Act,  the  application  is  pn>- 
perly  made  ex  parte  without  any  notice  to  the  bankrupt, 
and  the  bankrupt  cannot  appeal  from  the  order:  Ex  parte 
Mariden,  2  Ch.  D.  786. 

And  where  an  order  was  made  under  the  11th  section  of 
the  same  Act,  for  the  prosecution  of  a  bankrupt,  and  also  for 
the  prosecution  of  another  person  as  his  acoompUoe,  it  was 
held  that  the  accomplice  was  not  a  person  aggrieyed  within 
the  7l8t  section,  and  had  no  right  of  appeal  against  the 
order :  Ex  parte  Brown,  In  re  Appleby,  2  Ch.  D.  799. 

The  Judge  has  full  power,  under  eection  71  of  the  Bank- 
ruptcy Act,  1869,  to  review  any  order  made  by  him*  And 
the  jurisdiction  to  rehear  given  by  aeetian  71  in  a  proper  oaso 
would  seem  to  be  almost  without  limit.  The  time  lor  appeal- 
ing  is  now  by  Order  LYIII.  r.  9,  limited  to  21  days,  subject 
to  a  discretionar}'  power,  under  r.  15,  to  extend  the  time.  See 
an  to  the  practice  on  this  point:  Ex  parte  Hayward,  L.  B.  6  Cb.  ' 
546 ;  Ex  parte  London  and  County  Banking  Co.,  in  re  J^roim,  > 
h.R.  16  Ijq.  391;  Ex parU Brown,  and  Ex  parte  KeigUey,L.l^- 
9  Ch.  304  and  667  ;  Ex  parte  Beader,  L.  R.  20  Eq.  763. 

In  appeals  from  orders  made  by  County  Courts  in  bank- 
ruptcy presented  since  the  1st  of  November  1875,  a  sucoessfbl 
appellant  will  as  a  general  rule  be  entitled  to  his  costs  of 
appeal :  Ex  parte  Ma$ter$,  In  re  Winton,  1  Ch.  D.  113. 
General  Under  the  Act  of  1869,  and  subject  to  its  provisionit,  ad/ 

ST^k"  *f  Court  having  jurisdiction  in  Bankruptcy  has  full  power  to 

Courts. 


Time  for 
appeal. 
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decide  all  queetioiiB  of  prioritieB  and  all  other  questions  wliat-  Bankbuftct. 
ever,  whether  of  law  or  fact,  arising  in  any  case  of  Bankruptcy 
coming  within  the  cognizance  of  such  Conrt,  or  which  the 
Court  might  deem  it  expedient  or  necessary  to  decide  for  the 
purpose  of  doing  complete  justice  or  making  a  complete  distri- 
bution of  property  in  any  such  case.  See  section  72,  which  also 
provides  that  no  such  Court  shall  be  subject  to  be  restrained 
in  the  execution  of  its  powers  under  that  Act  by  the  order  of 
any  other  Court;  and  that  if  in  any  proceeding  in  Bank- 
ruptcy there  arises  any  question  of  fact  which  the  parties 
desire  to  be  tried  before  a  jury  instead  of  by  the  Court  itself, 
or  which  the  Court  thinks  ought  to  be  tried  by  a  jury,  the 
Court  may  direct  such  trial  to  be  had,  and  that  such  trial  may 
be  had  accordingly  in  the  London  Court  of  Bankruptcy  in  the 
same  manner  as  if  it  were  the  trial  of  an  issue  in  one  of  the 
Superior  Courts  of  Common  Law  and  in  the  County  Court 
in  the  manner  in  which  jury  trials  in  ordinary  cases  are  by 
law  held  in  such  Court.    See  also  aeeiion  96. 

The  Court  of  Bankruptcy  has  power,  on  the  application  Power  ezer- 
of  a  creditor,  to  compel  a  trustee  to  submit  himself  for  his  5,"*!.^^  ^^* 
examination  as  to  his  dealings  with  the  bankrupt's  estate.  Trustee  in 
Any  doubt  as  to  such  power  was  set  at  rest  by  Ex  parte  Bankruptcy. 
Crassley,  L.  R.  13  Eq.  409. 

*'  This  is  a  question,"  said  the  Chief  Judge  in  his  judgment 
in  that  case,  *'  between  a  trustee  and  a  cestui  que  trust,  which 
calls  for  the  interposition  of  the  Court,  and  an  examination 
is  required  to  ascertain  whether  justice  has  been  dona  *  *  *  I 
see  no  reason  why  in  these  cases  the  trustee  should  not  answer 
fiilly  and  substantially  in  every  way  that  the  Court  may  think 
requisite." 

Section  30,  charging  a  trustee  with  interest  at  £20  per  cent, 
per  annum  upon  the  excess  above  £50  of  any  moneys  retained 
by  him  for  more  than  ten  days  does  not  apply  to  a  trustee 
under  liquidation :  Em  parte  Brooker^  L.  H.  2  Ch.  D.  57. 

The  Court  of  Bankruptcy  has  full  and  complete  power  to  Power  of 
determine  all  questions  arising  in  any  matter  within  and  P®.^*^  ^  ^^^^ 
subject  to  its  jurisdiction,  and  the  Court  is  empowered  at  to'appoin"**" 
any  time  after  the  presentation   of  a  bankruptcy  petition  receivers  and 
against  the  debtor  to  restrain  further  proceedings  in  any  ™*°*8®"- 
action,  suit,  execution,  or  other  legal   process  against  the 
debtor  in  respect  of  any  debt  provable  in  bankruptcy,  or  it 
may  allow  such  proceedings  whether  in  progress  at  the  com- 
mencement of  the  bankruptcy  or  commenced  during  its  con- 
tinuance, to  proceed  upon  such  terms  as  the  Court  may  think 
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Injunctiona 
granted. 


BANKRtTPTcnr.  just.  The  Court  may  also  at  any  time  after  the  preGentation 
of  such  petition  appoint  a  receiver  or  manager  of  the  property 
or  business  of  the  debtor  against  whom  the  petition  is  pre- 
sented or  of  any  part  thereof,  and  may  direct  immediate  poi*- 
session  to  be  taken  of  such  property  or  business^  or  uny  part 
thereof  [section  13]. 

The  power  of  the  Court  of  Bankruptcy  to  restrain  suits  in 
other  Courts  by  injunction  is  untouched  by  the  Judicature 
Acts :  Ex  parte  Ditton,  In  re  Woods,  1  Ch.  D.  557. 

In  Ex  parte  Anderson,  L.  E.  5  Ch.  473,  some  pictures 
had  been,  as  was  alleged,  fraudulently  transferred  by  the 
debtor  to  his  nephew,  who  had  come  in  and  made  oertain 
arrangements  as  to  those  pictures  with  creditors  of  the  bank- 
rupt, and  the  matter  was  thus  primd  facie  brought,  by  his 
own  submission  and  his  own  acts,  under  the  administration 
in  Bankruptcy,  and  under  those  circumstances  the  Court  of 
Bankruptcy  granted  in  a  summary  way  an  injunction  to 
restrain  the  nephew,  although  not  in  any  other  sense  a  party 
to  the  Bankruptcy  proceedings,  from  dealing  with  the 
pictures,  and  held  that  an  injunction  might  be  granted  ex 
parte  on  such  a  case  being  made  as  would  have  induced  the 
Court  of  Chancery  to  grant  it  upon  bill  filed  to  impeach  the 
assignment. 

In  Ex  parte  Sheriff  of  Middlesex,  In  re  England,  L.  B.  12 
Eq.  207,  an  insolvent  debtor  was  restrained  from,  taking 
legal  proceedings  against  the  sheriff  upon  an  execution. 

In  Ex  parte  Cohen,  L.  K.  7  Ch.  20,  a  creditor  was  restrained 
from  bringing  against  the  trustee  under  a  liquidation  an 
action  upon  a  bill  of  sale  given  by  the  debtor  the  validity  of 
which  was  disputed  by  the  trustee. 

And  in  Ex  parte  Tait,  L.  B.  13  Eq.  311,  a  person  having 
come  in  under  an  inspectorship  deed,  and  having  had  his 
proof  rejected,  brought  an  action  in  the  Irish  Courts  in 
respect  of  his  claim  under  the  deed,  and  the  Court  of  Bank- 
ruptcy  restrained  further  proceedings  in  the  action*  See  also 
In  re  DisHn,  24  L.  T.  (N.  S.)  197  ;  Ex  parte  Isaac,  L.  B.  6 
Ch.  58 ;  Ex  parte  Htighes,  L.  R.  12  Eq.  137,  where  it  was 
held  that  a  sequestration  in  Chancery  was  a  ** legal  process'* 
within  the  meaning  of  section  13  of  The  Bankruptcy  Act,  1869, 
and  that  the  Court  of  Bankruptcy  had  power  to  restrain  the 
sale  of  property  in  liquidation  in  bankruptcy.  See  also  Ex 
parte  Taylor,  L.  B.  1 8  Eq.  256. 
Dlstreu  for  -^  distress  for  rent  is  not  '^  an  execution  or  legal  process  '* 

rent.  within  the  meaning  of  those  terms  in  section  13  and  mfe  260 
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of  tlie  G&meral  Orders  of  January,  1870,  and  where  a  distress    Bjinkruftct 

for  rent  is  duly  levied  after  notice  of  the  filing  of  a  petition 

for  tiquldadon,  further  proceedings  nnder  the  distress  will  not 

be  restrained:   In  re  Fanshaw,  L.  E.  11  Eq.  615;  bnt  pro- 

eeedii^B  under  a  distress  improperly  levied  may  be  restrained : 

JErjwrfe  I'arke,  L.  B.  18  Eq.  381. 

An  execution  creditor  making  a  seizure  before  the  act  of  Ezecntioa 
bankntptcy  ttHI  be  left  in  possession  of  his  rights  against  ^^I'^^^i^r* . 
the  effects    of  the  bankrupt :  Ex  parte  Todhunter,  L.  B.  10 
Eq.  425  ;  Ex  parte  Bocke,  L.  B.  6  Ch.  795 ;  Ex  parte  ViUara, 
L  B.  9  Ch.  432. 

^'here  an  attachment  has  been  issued  by  a  Court  of  com-  Attachments. 
peloit  jurisdiction  against  its  own  oiBcer,  who  has  been 
adjudicated  bankrupt,  the  Court  of  Bankruptcy,  in  the  exer- 
cjsb  of  ita  discretion  under  section  13,  will  not  interfere  with 
the  process  of  the  other  Court:  In  re  Deere,  L.  B.  10 
Ch.  658. 

The    injunction    is  intended  not  to  interfere   with  any  Jurisdictioii 
rights  of  the  creditors  inter  «c,  but  only  to  protect  the  pro-  ^*™*'^' 
perty  of  the  bankrupt :  Ex  parte  BocJce,  L.  B.  6  Ch.  795.     And 
the  jurisdiction  of  the  Court  of  Bankruptcy  is  limited  to 
matters  which   may  be  litigated  and  determined   by  that 
Court. 

Where  one  partner  of  a  firm  filed  a  petition  for  liquidation 
by  arrangement,  it  was  held  that  the  Court  had  no  jurisdio- 
tioD  to  restrain  an  action  by  a  creditor  of  the  firm  against  all 
the  partners  :  Ez  parte  Isomc,  L.  B.  6  Ch.  58. 

The  Court  cannot  grant  an  injunction  against  foreign 
ereditcrs  suing  abroad :  In  re  Chapman,  L.  B.  15  Eq.  75 ;  nor 
igiinst  a  stranger  to  the  bankruptcy :  Ellis  v.  Silher,  L.  B- 
8  Ch.  83:  and  where  in  a  suit  instituted  by  legatees  of  a 
testator  against  his  executors  and  against  the  continuing 
partners  of  his  firm  (who  subsequently  filed  a  petition  for 
liquidation,  of  which  a  trustee  was  appointed  and  made  a 
party  to  the  suit),  and  against  B.  S.  D.  a  former  and  solvent 
partner,  the  chief  judge,  on  the  application  of  the  trustee, 
refused  to  grant  an  injunction  to  restrain  the  proceedings 
a^unst  B.  S.  D.  on  the  ground  that  he  was  the  person  really 
accountable  to  the  plaintiffs,  and  that  the  Court  of  Bankruptcy 
had  no  power  to  decide  any  question  between  the  plaintiffs 
and  B.  S.  D.  This  decision  was  approved  on  appeal,  but 
B.  S.  D.  having  become  insolvent  after  the  order  in  the  Court 
bekyw,  the  Lords  Justices  granted  the  injunction :  Ex  parte 
Gordon,  L.  B.  8  Ch.  555.    See  also  Ex  parte  Smith,  infra  p.  442. 
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Consolidation 
and  transfer  of 
proceedings 
from  local 
Courts. 


Receirer. 


Non-inter- 
ference with 
bankruptcy 
jurisdiction* 


The  Court  of  Bankmptcy  has  no  joriBdiotion  to  restrain  ai 
action  against  a  bankrupt  for  fraud  or  misrepresentation 
Ex  parte  Baum^  L.  B.  9  Ch.  673 :  or  any  suit  or  action  againt 
a  bankrupt  to  which  the  disohai^e  of  the  bankrupt  inrouI< 
be  no  defence :  Ex  parte  Coker,  L.  B.  10  Oh.  652. 

Nor  has  the  Court  of  Bankruptcy  power  to  set  aside  i 
deed  executed  by  a  debtor  after  a  resolution  aooeptiiig  : 
composition  has  been  agreed  to:  Ex  parte  I^fonSy  li.  B.  \ 
Ch.  494. 

The  Act  of  1869  [section  80]  provides  [rvle  2]  that  wbei 
two  or  more  bankruptcy  petitions  are  presented  against  the 
same  debtor,  or  against  debtors  being  members  of  the  same 
partnership,  the  Court  may  consolidate  the  proceedings,  or 
any  of  them,  upon  sach  terms  as  the  Court  thinks  fit :  Ex 
parU  Maekenzie,  L.  B.  20  £q.  758. 

And  [rule  6]  subject  to  the  provisions  of  the  Act,  every 
Court  having  original  jurisdiction  in  Bankruptcy  shall  be 
deemed  to  be  the  same  Court  and  to  have  jarisdiction 
throughout  England,  and  cases  may  be  transferred  from  one 
Court  to  another  in  such  manner  as  may  be  prescribed. 

The  Chief  Judge  in  Bankruptcy  has  power  to  order  pro- 
ceedings commenced  and  carried  on  by  mistake  in  the  wrong 
Court  of  Bankruptcy  to  be  transferred  to  the  proper  Court  : 
In  re  BucJdand,  L.  K.  15  Eq.  221. 

When  a  receiver  of  a  bankrupt's  property  has  been  ap- 
pointed by  the  Court  of  Bankruptcy,  it  is  a  contempt  of  Court 
for  the  holder  of  a  valid  bill  of  sale  of  goods  of  the  bankrupt 
to  oust  the  receiver  from  possession  which  he  has  taken  of 
such  goods.  The  only  person  who  may  interfero  with  the 
possession  of  a  receiver  is  a  landlord  distraining  for  a  year's 
rent.  Any  other  person  who  claims  a  better  title  than  the 
receiver  ought  to  apply  to  the  Court  of  Bankruptcy  for  leaw 
to  enforce  his  rights :  Ex  parte  Ooehraney  In  re  Mead^  L.  K. 
20  Eq.  282. 

A  receiver  becomes  upon  his  appointment  a  trustee  for  all 
the  creditors,  and  ought  not  to  permit  the  debtor  to  deal 
with  the  assets  except  under  the  direction  of  the  Court: 
Ex  parte  Jay,  L.  B.  9  Ch.  133. 

The  practice  of  the  Court  of  Chancery  has  been  uniferm  in 
refusiDg  to  interfere  with  the  jurisdiction  of  the  Court  of 
Bankruptcy.  See  judgments  of  Lord  Cranworth,  in  Wearing 
V.  EUie,  6  D.  M.  &  G.  606 ;  of  L.  J.  Turner,  in  l>jf»aii  y. 
Hornby,  7  D.  M.  &  G.  7 ;  and  of  L.  J.  Selwyn,  in  JfoH» 
V.  Pawning,  L.  B.  4  Ch.  369. 
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BsfiM*  the  Bankraptcy  Aot,  1861,  the  Court  of  Ch&noezy  Bankbuptott. 
UataaUj  exercised  jurisdiction  over  composition  deeds  and  Concnrrent 
tmt  deeds  for  the  benefit  of  creditors.  jnriwlictioii 

Sinoe  tltat  Act  the  following  oases  have  been  decided,  ©J  H>gl>  Court 
vidch  mmy  be  oonveniently  classified  under  three  heads  :  (1) 
Soiti  fior  the  Administration  of  Trust  Deeds ;  (2)  Suits  insti- 
tuted bj  Persons  having  Particular  Demands  against  the 
Deht(xr*s  Ikt»te;  (8)  Suits  by  the  Trustees  against  Third 
l^nons  in  relation  to  the  Debtor's  Estate. 

(1}  Suits  for  the  AdminUtration  of  Trust  Deeds. 

fijdbet  V.  Owen,  L.  B.  3  Ch.  820,  was  a  suit  by  inspectors  Sniu  for  ad- 
^painted  imder  an  inspectorship  deed  against  the  debtor,  ministration  of 
alleging  that  he  was  dealing  with  the  assets  in  a  manner     "^    ^   "' 
oontiary  to  the  covenants  of  the  deed ;  that  they  were  unable 
ta  prevent  his  proceedings,  and  that  irreparable  mischief  would 
neolt  from  them.  Yice-Chancellor  Giffard  (affirmed  on  appeal) 
OD  motion  appointed  a  receiver,  but  put  the  plaintifiis  under 
an  undertaking  to  submit  to  any  order  which  might  there- 
tfter  be  made  as  to  payment  over  to  the  Court  of  Bankruptcy 
bj  the  receiver  of  any  moneys  to  be  received  by  him. 

Bdl  V.  Birdj  L.  R.  6  Eq.  635,  was  a  suit  instituted  by 
oeditoTB  against  trustees  of  a  deed  alleging  mal-administra- 
tion  of  the  trusts  and  danger  to  the  estate,  and  asking  for  an 
ftceoont^  administration  of  the  debtor's  estate,  and,  if  neces- 
««7,  a  reoeiver.  Yice-Ohancellor  Giffard  allowed  a  demurrer 
Cor  want  of  jurisdiction,  on  the  ground  that  the  deed  was 
a  substitotion  for  bankruptcy ;  that  the  administration  of  the 
assets  under  it  was  properly  in  bankruptcy,  and  that  from 
that  administration  the  jurisdiction  of  the  Court  of  Chancery 
was  excluded.  See  the  observations  in  this  case  on  Biches  v. 
Oim,  nbi  supra. 

Matiin  v.  Pcwningj  L.  R.  4  Ch.  356,  was  a  similar  suit  by 
czeditoTS  against  trustees.  The  trustees  took  objection  to  the 
jnriadictiooa  by  pleas,  which  were  overruled  by  Yice-Chancellor 
Stoart,  but  iJlowed  by  the  Court  of  Appeal.  In  delivering 
judgment^  Lord  Justice  Selwyn,  referring  to  passages  from  the 
Vice-Chancellor's  judgment,  said :  ^  We  conclude  from  these 
passages  in  his  judgment  that  the  Yice-Chancellor  was  of 
opinion  that  under  ordinary  circumstances  the  Court  ought 
Aot  to  entertain  a  suit  for  the  administration  of  the  trusts  of 
a  deed  registered  under  the  Act  of  1861,  and  in  that  opiniMU 
we  entirely  concur." 

SUme  y.  ThomaSy  L.  R.  5  Ch.  219,  was  a  suit  by  a  creditcx- 
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Bankruptcy,  against  the  trustees  for  administration  of  the  trusts.  liord 
Suite  for  ad-  Hatherley  held  that  the  jurisdiction  of  the  Court  of  CGban- 
ministration  of  eery  in  the  administration  of  creditors*  deeds  was  not  excluded. 
truHt  deed*.  ^^  ^^  Bankruptcy  Act,  1861,  but  that  the  Court  of  Chancery 
would  not  exercise  its  juiisdiction  except  in  cases  where  tbe 
Court  of  Bankruptcy  was  unable  to  give  adequate  Telie£. 

Phillipa  V.  Furber^  L.  E.  5  Ch.  746,  was  a  suit  instituted  by 
inspectors  under  a  deed  against  an  assignee  under  a  subse- 
quent bankruptcy.  Lord  Hatherley  affirming  the  deciBion  of 
Lord  Bomilly,  declined  to  exercise  the  jurisdiction  of  tbe 
Court,  as  both  the  inspectors  and  assignee  were  subject  to 
the  Court  of  Bankruptcy. 

Jenney  v.  Belly  2  Ch.  D.  547,  was  an  action  for  the  adminis- 
tration of  real  estate  of  the  debtor  in  the  hands  of  the  trustee 
of  a  composition  deed,  which  contained  a  clause  similar  to 
that  in  DeU  v.  King  [33  L.  J.  (Ex.)  47,  12  W.  B.  280].     The 
plaintiffs  were  the  beneficiaries  under  the  will  of  a  testator. 
One  of  them,  Isabella  Jenney,  was  his  sole  legal  personal  re- 
presentative, and  in  that  character  a  creditor  of  the  debtor. 
She  was  the  only  remaining  creditor,  and  the  plaintiffs  were 
the  only  persons  interested  in  realising  the  property  of  the 
debtor,  which  consijsted  of  an  estate  in  Trinidad.    Nothing  bad 
been  done  under  the  deed  for  twelve  years.  The  trastee  moved, 
under  Kule  2  of  Order  XXXIV.  and  Eule  11  of  Order  XL.,  of 
the  Eules  of  Court  of  1875,  to  have  the  action  stayed,  on  the 
ground  that  the  Court  of  Bankruptcy  had  complete  jurisdic- 
tion to  deal  with  the  subject-matter  of  the  suit,  and   that 
there  was  nothing  in  the  circumstances  of  the  case  to  take  it 
out  of  the  rule  in  Martin  v.  Pouming.    V ice-Chancellor  MJal ins 
held   that  the  Chancery  Division   had  at  least  concurrent 
jurisdiction,  and  that  the  absence  of  other  creditors  w^as  a 
circumstance  which  made  it  ex|)edient  to  exercise  that  juris- 
diction ;  and  further,  that  the  fact  of  the  deed  oontainivig  a 
clause  which  made  it  doubtful  whether  it  came  within  the 
provisions  of  the  192nd  and  197th  sections  of  the  Bankruptcy 
Act,  1861,  would  of  itself  be  a  strong  ground  for  not  com- 
pelling the  parties  to  go  to  the  Court  of  Bankruptcy ;  and  the 
motion  was  refused.     In  delivering  judgment,  his  Lordship 
said :  **  The  jurisdiction  of  this  division  is  not  ousted,  and  it  is 
a  question  for  the  discretion  of  tbe  Court  in  each  particular 
case  whether  it  should  be  exercised  or  not;'*  and  after  re- 
ferring to   White  V.  SimmouBy  Martin  v.  Pouming^  Stone  v. 
ThomoB,  and  an  unreported  case  of  CoUhurt^  v.  Smith  (before 
himself,  and  affirmed  on  appeal),  continued  :   **  It  is  clear 
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therefore,  the  Court  of  Chancery  would  exercise  its  juris-   Baotcruptcy. 
diction  in  such  cases  where  it  was  expedient  that  it  should 
do  so." 

(2)  Suits  histiiuted  by  Persoru  having  Particular  Demands  upon 

the  Debtor's  Estate. 

Dell  V.  King,  33  L.  J.  (Ex.)  47, 1 2  W.  R.  280,  was  an  action  by  Suit,  for 
a  creditor  againfit  a  debtor.  A  plea  was  put  in  of  a  composition  demand  *on 
deed  under  the  Bankruptcy  Act,  1861.  It  appeared  that  the  Debtor's  Estate. 
deed  contained  a  covenant  that  the  creditors  would  not,  unless 
and  until  default  should  be  made  in  meeting  bills  given  to 
secure  the  composition,  Kue  or  molest  the  debtor,  and  that  if  any 
of  the  creditors  bhould  break  the  covenant,  then  the  debtor  and 
his  estate  and  effects  should  be  thenceforth  absolutely  released 
and  discharged  from  all  the  debts,  claims,  and  demands  of  the 
creditor,  and  the  deed  should  operate  as  a  defeasance  pleadable 
in  bar,  or  might  be  otherwise  set  up  as  a  defence  to  any  action 
theretofore  or  thereafter  brought  by  such  creditor.  It  was 
held  by  the  Court  of  Exchequer  that  the  last-mentioned 
covenant  vitiated  the  deed,  and  that  therefore,  although  the 
deed  was  executed  and  registered  in  conformity  with  the 
Bankruptcy  Act,  1861,  it  was  no  answer  to  an  action  by  a 
non-executing  creditor  for  the  amount  of  his  deht. 

White  v.  Simmons,  L.  E.  6  Ch.  655,  was  a  suit  by  an  equit- 
able mortgagee  against  the  trustee  in  liquidation  of  his  moi  t- 
gagor.  It  was  held  by  Lord  Hatherley  that  the  mortgagee 
might,  instead  of  applying  in  Bankruptcy,  proceed  in 
Chancery  to  have  the  security  realised,  the  jurisdiction  in 
Chancery  not  being  taken  away  by  the  Bankruptcy  Act, 
1869,     See  also  Ex  parte  Ditton.  1  Ch.  D.  557. 

Graham  v.  Winterson,  L.  R.  16  Eq.  243.  After  proceedings 
had  been  instituted  in  a  County  Court  for  winding  up  a 
debtor's  affairs  in  liquidation,  a  plaint  was  filed  in  the  County 
Court  by  the  debtor's  solicitor  as  a  creditor  in  respect  of  costs, 
incurred  in  relation  to  a  deed  of  assignment,  seeking  for 
administration  of  the  trusts  of  the  deed.  The  Judge  of  the 
County  Court  having  on  the  hearing  of  the  plaint  refused  to 
give  priority  to  the  plaintiff's  claim  for  costs,  tlie  plaintiff 
appealed,  and  Yice-Chancellor  Malins  dismissed  the  appeal 
on  the  ground  that  the  plaint  was  wholly  unsustainable,  and 
ought  not  to  have  been  filed.  His  Lordship  said,  *'  It  is 
quite  clear  that  the  Court  of  Bankruptcy  was  the  proper 
jurisdiction  to  decide  any  questions  arising  under  the  compo- 
sition, and  the  County  Court  Judge  sitting  in  Bankruptcy  is 


442 


BANKRUPTCY. 


[book  IV. 


Bankruptcy-,  the  person  to  decide  what  costs  ought  to  be  paid,  and  from 
his  decision  there  would  be  an  appeal  to  the  Chief  Judge  in 
Bankruptcy." 

Ex  parte  Smithy  In  re  Collie,  2  Ch.  D.  51,  was  an  applica- 
tion in  Bankruptcy  by  the  trustee  to  restrain  the  defendants 
in  an  action  of  Hopwood  v.  Smith  from  taking  any  further 
proceedings  under  a  notice  served  by  tbem  upon  him  as  a 
third  party  to  the  action.  The  Begistrar,  sitting  as  Chief 
Judge,  made  an  order  accordingly,  but  the  Court  of  Appeal 
reversed  that  decision,  and  permitted  the  proceedings  under 
the  notice  served  by  the  third  party  to  continue  on  the 
ground  that  the  case  between  Hopwood  and  Smith  could  not 
be  tried  in  Bankruptcy,  and  that  Smith,  if  found  liable  in  the 
action,  ought  not  to  have  to  try  the  same  question  again  in 
Bankruptcy  between  himself  and  the  trustee. 


Suits  by 
trustees. 


(3)  Suits  hy  Trusteei  against  Third  Persons  in  Relation  to  the 

Debtor's  Estate, 

Ellis  V.  Silber,  L.  E.  8  Ch.  83,  was  a  suit  by  the  trustees  of 
an  inspectorship  deed  against  the  late  partners  of  the  debtor 
for  relief  in  respect  of  a  deed  of  dissolution  of  partnership. 
The  defendants  demurred  for  want  of  equity  and  to  the  juris- 
diction. Lord  Bomilly  allowed  the  demurrer  for  want  of 
equity,  but  on  appeal  Lord  Selborne  reversed  that  decision, 
and  in  his  judgment  observed  that  no  authority  had  been 
quoted  in  support  of  the  proposition,  that  the  jurisdiction 
was  in  the  Court  of  Bankruptcy,  and  ought  not  to  be  exercised 
by  the  Court  of  Chancery,  and  he  decided  in  effect  that  where 
a  suit  would,  but  for  the  fact  of  a  bankruptcy,  be  fit  to  be 
entertained  by  the  Court  of  Chancery,  the  jurisdiction  is  not 
taken  away  by  the  Bankruptcy  Act,  1869,  and,  therefore,  when 
a  trustee  in  bankruptcy  has,  in  respect  of  the  bankrupt's  estate, 
a  claim  against  a  third  person,  that  claim  may  be  prosecuted 
at  law  or  in  equity,  and  is  not  subject  to  the  jurisdiction  of 
the  Court  of  Bankruptcy. 

The  Court  of  Chanceiy  has  appointed  new  trustees  of 
trust  deeds. 

Thus  in  Be  Price's  Trust  Deed,  L.  B.  6  Eq.  460,  the  Court 
of  Chancery  (Y.-C.  Giffard),  and  in  JBe  Thomson's  Trust  Deed, 
L.  R.  10  Ch.  55,  the  Lords  Justices  in  Lunacy,  under  the 
jurisdiction  given  by  the  Trustee  Acts,  respectively  appointed 
new  trustees  of  trust  deeds  registered  under  the  Bankruptcy 
Act,  1861. 
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PART    II. 

JnosDienoN  of  and  Appeals   from  the  Chancery     chancebt 
Court  or  the  County  Palatine  of  Lancaster.  ^cotot**^ 


Tbe  Coimties  Palatine  were  so  called  becanse  originally  the  Counties 
owner  of  the  County  Palatine  had  in  that  county  jwro  regalia.  P*l*tiiic. 

Lancaster  *  waa  created  a  County  Palatine  by  Edward  III.  Creation  of 
with  the  oonsent  of  Parliament,  and  was  granted  by  Koyal  ^^°^y  ^^ 
Charter  [50  Edw.  TIL]  for  life  to  John  of  Gaunt,  Duke  of  paUtine  of 
Lancaster,  a  like  grant  having  been  previously  made  to  his  Lancaster. 
inuDediate  predecessor,  Henry  Plantagenet,  the  first  Duke  of 
laocaster,  virko  died  without  issue  male. 

The  dukedom  devolved,  upon  the  death  of  Duke  John  Duchy  de- 
(aj>.  1399),  on  ^his  eldest  son,  afterwards  Henry  IV.,  who,  "^^"^^  "Po«^ 
opoii  his   aooeesiou  to  the  throne,  by  charter  made  with 
inthori^    of    Parliament,    severed    the    possession    of   the  Seyered  from 
^nchy,  Ac.  from  the  Crown,  for  (says  Coke)  he  knew  that  he  ^^^  Crown, 
bad  the  Dachy  of  Lancaster  (par  mtdtis  regnia)  by  sure  and 
indefeasible  title,  and  he  could  not  be  both  rex  and  dux,  but 
^eciaUy  that  his  title  to  the  Crown  was  not  so  assured,  and 
tWefore  be  intended  not  that  by  the  law  of  the  Crown  the 
dodiy  ahoTild  go  with  the  Crown. 

In  the  reign  of  Henry  V.  all  the  manors,  hereditaments,  &o, 
wUch  devolved  upon  that  monarch  as  son  and  heir  of  his 
iDother  were  by  statute  dissevered  from  the  Crown  and 
unexed  to  the  Duchy  of  Lancaster.  See  also  1  Edw.  lY. 
and  I  Hen.  YII.  The  last  mentioned  statute  enacted  that 
Henry  YIL  should  have  and  enjoy  to  him  and  his  heirs  for 
erennore  the  County  Palatine  of  Lancaster. 

There  were  originally  separate  Courts  in  connection  with  Jurisdictioo. 
the  County   Palatine    and    Duchy,   namely,    the  Court   of 
Chancery  and  Court  of  Common  Pleas  of  the  County  Palatine, 
which  exercised  local  jurisdiction  within  the  County  Palatine, 


*  See  as  to  the  oreation  of  the  Dachy  and  County  Palatine  of  Lancaster, 
4th  last,  and  Case  of  ^  Duchp  of  Lancaster,  Plow.  213,  and  Wareing*s 
i*r.Ktiix  of  ike  Omri  of  Common  Pleas  at  Lancaster, 
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Special  cases. 


and  the  Court  of  the  Duchy  Chamber,  which  was  oBtablisliec 
at  Westminster. 

The  Duchy  Chamber  had  a  jurisdiction  like  that  of  €ht 
Exchequer  as  a  Court  of  Hevenue  relating  to  lands  held  oi 
the  Duchy,  and  consisted  of  both  a  Court  of  Law  and  a  Court 
of  Equity,  but  it  does  not  appear  that  the  Duchy  Court  liad 
any  exclusive  jurisdiction.  • 

Originally  the  local  Courts  of  the  County  Palatine    bad 
exclusive  cognizance  of  pleas  in  matters  both  of  law  and 
equity  within  that  county,  and  the  King's  ordinary  writs 
issuing  under  the  Great  Seal  were  of  no  force  there,  for  as 
originally  all  jura  regalia  were  granted  to  the  lord  of  the 
County  Palatine,  he  had  the  sole  administration  of  justice  by 
his  own  Judges  appointed  by  himself  and  not  by  the  Crown. 
But  when  the  privileges  of  the  Counties  Palatine  and  fran- 
chises were  abridged  by  the  27  Henry  VIII.  o.  24,  it  was  also 
enacted  that  all  writs  and  processes  should  be  made  in  the 
King's  name,  but  should  be  tested  or  witnessed  in  the  name  of 
the  owner  of  the  franchise. 

The  jurisdiction  and  practice  of  the  Court  of  Common  Pleas 
of  the  County  Palatine  were  altered  and  regulated  under  the 
provisions  of  4  &  5  Wm.  IV.  c.  62,  and  under  the  proviidons  of 
the  Judicature  Act,  1873  [s.  16]  the  jurisdiction  of  the  Court 
of  Common  Pleas  at  Lancaster  was  transferred  to  the  High 
Court  of  Justice. 

The  jurisdiction  and  practice  of  the  Court  of  Chancery  of 
the  County  Palatine  were  altered  and  amended  by  The  Court 
of  Chancery  of  Lancaster  Act,  1850  [13  <fe  14  Vict.  c.  43],*  and 
the  jurisdiction  of  the  Court  has  been  extended  by  subsequent 
statutes. 

.  Under. the  provisions  of  the  13  &   14  Vict.  c.  43,  the 
registrars  were  empowered  to  hear  and  determine  certain  in- 
terlocutory matters  in  causes  and  matters   pending  in  the 
Palatine   Chancery  Court  [s.   6],  to  dispose  of  the  costs  of 
such  interlocutory  a[)plications  [s.  8],  and  to  assign  guard- 
ians to  infant  defendants  or  persons  of  unsound  mind  parties 
to  any  buit  in  the  said  Court  [s.  9] ;  the  right  of  appeal  from 
the  registrars  being  given  to  the  Vice-Chancellor   of  the 
County  Palatine,  whose  orders  made  on  such  appeals  are 
final  [s.  7]. 

Special  cases  may  be  submitted  to  the  Court  for  its  opinion 
[s.  10]. 

*  See  Jwiadiction  of  Court  of  Chancery  of  County  Falatine^  &&,  by  J.  Aston, 
Q.C.  (County  Palatine). 
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Seditm  11  provided  that  when  under  any  Act  of  Parlia-      CnANCBRr 
isect,  or  by  any  orders   or  regulations   made  in  pnrsuance      Palatine 

xitenoi,  application  was  authorised  or  allowed  to  be  made  by '- 

peritioa  or  motion  or  otherwise  to  the  Hieh  Court  of  Chan-  Practice  as- 

T    J        xi  p         J  '      '  3'   L-         J.     -L.      similated  to 

cfery,  or  any  Judge  thereof,  and  summary  jurisdiction  to  be  that  of  the 

exarcified  thereon  it  should  be  lawful  for  the  Palatine  Court,  High  Court  of 

»j  (at  only  as  regarded  all  persons  and  property  within  its  •     '^^JJ^ 

JQiisdiction,  to  exercise  the  like  summary  jurisdiction  and  in  cases. 

tbe  same  manner  and  subject  to  the  same  restrictions  in  all  Within  juris- 

reifteets  as  the  High  Court  or  any  Judge  thereof  might  ex- 

tnv^  in  the  like  matters  (amended  by  17  &  18  Vict.  c.  82, 

s.ll>. 

S^Uom  12  provided  that  money  paid  into  Court  under  the  Lands'  Clauses* 

S  i  9  Vict,  c  18  for  lands  within  the  County  Palatine,  and  ^^J^^Jg^g^*'"'' 

iind«r  10  &   11   Vict.  c.  96,  might  be  paid  into  the  Bank  Trustee  Relief 

of  England  (and  under  17  <&  18  Vict.  c.  82,  s.  13,  into  any  Act. 
Branch  of  the  Bank  of  England  within  the  County  Palatine) 
to  the  joint  account  of  the  clerk  and  registrar. 

Seeticn  13  authorized  the  Vice-Chancellor  of  the  County  Jurisdiction 
Palatine,  when  out  of  the  limits  of  the  jurisdiction  of  the  p(^^*^®r, 
C<Mmty  Palatine,  to  adjudicate  upon  certain  matters ;  and 
[s,  14]  gave  power  to  the  Vice-Chancellor  in  certain  cases. to  Service  of  pro- 
direct  process  to  be  served  upon  persons  out  of  the  jurisdio-  ^®^  °"^  ^^ 
tioa  of  the  Court.  jurisdiction. 

Section  15  gave  power  to  the  High  Court  of  Chancery  to  Power  to  the 
eaforoe  any  decree  or  order  of  the  Palatine  Court  which  that  ^'f^  ^""^^^  **^ 

•'  enforce  decrees, 

Court  WB8  unable  to  enforce  by  reason  of  the  plaintiff  or  &c. 
defendant  residing  or  withdrawing  his  person  or  goods  out  of 
its  jurisdiction,  or  by  reason  of  the  non-residence  of  any  party 
U)  be  bound  thereby  within  its  jurisdiction. 

Section  16  provided  that  no  petition  of  appeal  from  any  Limitation  of 
decree  or  order  of  the  Vice-Chanoellor  of  the  Palatine  Court  **™®  (®' 

aoDeals 

ftbonld  be  presented  after  six  months  from  the  time  of 
making  the  same,  unless  the  Chancellor  of  the  said  Duchy 
and  County  Palatine,  upon  special  application  and  after  hear- 
ing oounsel  upon  the  merits  of  the  case,  should  otherwise 
direct,  power  being  reserved  to  the  Vice-Chancellor  at  his 
own  difloretion  to  hear  petitions  for  re-hearing,  and  to  re-hear 
any  matters  previously  decided  by  him  in  the  Palatine 
Court 

Sedian  17  provided  that  service  of  subpoena  to  attend  and  Attendance  of 
give  evidence,  or  subpoena  dtices  tecum  to  be  issued  out  of  the  ^*'**"«»- 
Palatine  Court  and  served  upon  any  person  out  of  the  juris- 
diction of  that  Court,  should  be  valid  and  effectual  to  compel 
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attendance,  and  gave  power  to  the  CSonrt  of  Qneen'a  Bench  ii 
England,  to  the  Court  of  Justiciary  in  Scotland,  or  to  thi 
Court  of  Queen's  Bench  in  Ireland,  to  punish  persons  makinj 
de&ult,  provided  [s.  18]  a  reasonable  and  sufficient  sum  t< 
defiray  the  expenses  of  coming  and  attending  to  give  evidenci 
and  of  returning  from  giving  such  evidence  had  been  tenderer 
on  serving  subpoena. 

Section  23  abolished  the  jurisdiction  of  Palatine  Ck>nrt  ovei 
persons  of  unsound  mind,  except  as  to  cases  of  persons  found 
insane  before  the  commencement  of  the  Act. 

Section  24  provided  that  certain  provisions  of  the  1  &  ^ 
Yict.  c.  110,  amended  by  2  &  3  Vict.  c.  11,  and  3  &  4  Yict 
c.  82,  giving  the  effect  of  judgments  to  decrees  and  orders 
in  equity  should  apply  to  the  County  Palatine  Court. 

And  section  35  provded  that  the  Palatine  Court  should 
have  the  same  jurisdiction  as  to  costs  as  such  Court  could 
exercise  in  any  other  cause  or  matter,  but  that  sn<^  orders 
should  be  subject  to  appeal  in  the  same  manner  in  all  respects 
as  any  other  orders  of  the  Court. 

By  the  16  &  17  Yict.  c.  78  [s.  7]  any  person  authorised  to 
administer  oaths  for  the  High  Court  of  Chancery  was 
authorized  to  administer  oaths  for  all  suits  and  matters  in  the 
Chancery  of  the  County  Palatine. 

The  CauH  of  Chancery  of  Laneoiter  Act,  1854  (17  &  18 

Yict.  c.  82.) 

Section  1  constituted  the  Chancellor  of  the  Duchy  and 
County  Palatine  and  the  two  Lords  Justices  of  the  Court 
of  Appeal  in  Chancery  the  Court  of  Appeal  in  Chancery 
of  the  County  Palatine,  with  power  [s.  2]  to  one  of  the 
Lords  Justices  and  the  Chancellor,  or  both  the  Lords  Jastioes, 
to  exercise  the  jurisdiction  of  such  Court  of  Appeal ;  hut 
provided  that  the  Chancellor  of  the  Duchy  and  County 
Palatine,  while  sitting  alone  or  apart  from  the  Lords  Jus* 
tices,  might  have  and  exercise  the  like  jurisdiction,  powers, 
and  authorities,  as  might  have  been  exercised  by  the  Chan- 
oellor  of  the  said  Duchy  and  County  sitting  alone  if  the 
Act  had  not  passed.  (See  as  to  this  proviso,  Juiieaime  Ad^ 
1873,  8.  18,  p.  449,  jxwi.) 

Section  3  provided  that  all  decisions,  decrees,  or  orders  of 
the  Court  of  Appeal  should  be  subject  to  appeal  to  the  Houee 
of  Lords  in  the  cases  and  under  the  conditions  in  and  under 
which  the  like  decisions  and  decrees  or  ordeiB  of  the  Cbac- 
cellor  of  the  said  Duchy  and  County  Palatine,  sitting  alone  or 
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icfeiher  with  any  other  person  or  persons,  would  have  heen     Chancert 
sohjecft  to  such  appeal  if  the  Act  had  not  been  passed.  Palatine 

Seetiom  7  gave  power  to  the  Court  of  Appeal  to  make  orders 


ht  the  protection  of  wards  or  other  persons  entitled  to  the  ^*'*<*«  o^ 
protection  of  tJie  Chancery  Palatine  Court,  and  for  punishment 
far  contempt  of  Court,  which  were  to  have  the  effect  of  orders  Contempt. 
u  the  High  Court  of  Chancery. 

SecHom  8.    In  all  cases  in  which  any  person  who  might  be  a  Transfer  of 
i^ecevary  or  proper  party  to  any  suit  or  other  matter  in  the  ca^J^es. 
Clanoay  Palatine  Court  should  not  be  subject  to  the  juris- 
Hcikm  of  that  Court,  the  Court  of  Appeal  was  empowered 
either  to  direct  the  cause  or  matter  to  be  transfen*ed  to  the  Service  ont  of 
fli^  Coart  of  Chanoery  or  service  to  be  effected  out  of  the  jurisdiction, 
of  the  County  Palatine  Court ;  and  [s.  10]  the  pro-  Enforcing 
of  the  Act  of  1850  relating  to  enforcing  decrees,  &c.,  decrees. 
v«re  to  extend  and  apply  to  decrees  or  orders  of  the  Court 
of  AppeaL 

Seetiom  11,  all  the  powers  and  authorities  given  by  the  TmsteeActs 
Trustee  Act,  1850.  and  the  Trustee  Extension  Act,  1852,  to  the  13  &  l*  ^^t- 
High  Court  of  Chanoery,  were  extended  to  the  Chancery  yjct.  c.  55 
Palatine  Court  with  respect  to  all  lands  and  personal  estate  extended. 
within  the  limits  of  the  County  Palatine ;  but  no  person  who 
tt  anywhere  within  the  limits  of  the  jurisdiction  of  the  High 
CiHirt  of  Chanoery  is  to  be  deemed  by  the  Palatine  Court  to 
be  an  absent  trustee  or  mortgagee  within  the  meaning  of 
tlu»e  Acts. 

And   sedftoa    12   provided  that  when  under  any  Act  of  Property  of 
Parliament  power  and  jurisdiction  were  given  to  the  High  i>«wom  under 
Court  of  Chancery  to  manage,  dispose  of,  or  deal  with  the  ^'"^^^^y-. 
pioperty  of  infants  or  other  persons  under  disability,  or  to 
manage,  dispose  of,  or  deal  with  property  in  the  adminis* 
timtion  of  assets  (unless  in  any  Act  the  contrary  be  expressly 
•oacted),  the  Chancery  Palatine  Court  should  be  empowered, 
"^  so  fiir  only  as  regards  all  persons  and  property  within  its 
jvifidictioD,'*  to  exercise  the  like  power  and  jurisdiction  in 
the  «une  manner,  and  subject  to  the  same  restrictions  in 
all  roBpects,  as  the  Court  of  Chancery  might  exercise  in  the 
like  mattem 

The  provisions  of  The  Chancery  Amendment  Ad,  1858  [21  &  Lord  Caima' 
22  Vict  c.  27],  were  by  s.  10  of  that  Act  extended  to  the  -^^t. 
Chancery  Palatine  Court,  which  was  authorized  to  exercise 
the  powers  therein  contained  within  its  jurisdiction,  and  the 
Chancellor  of  the  Duchy  and  County  Palatine,  with  the 
advice  and  assistance  of  the  Lords  Justices,  or  one  of  them. 
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Chancery  and  the  Vice-Chancellor  of  the  Ck)unty  Palatine  were  required 
^H^^^^^      to  make  general  rules  and  orders  for  assimilating  the  prooe- 

'- dure  and  practice  of  that  Court  to  those   of  the  Court  of 

Chancery. 

Sir  John  Rolt'9       See  also  Chancery  Begdaium  Act,  1862  [25  &  26  Vict.   c. 

-^^*-  42,  8.  3]. 

Partition  Act.        The  provisions  of  The  Partition  Act,  1868  [31  &  32  Vict,  c 

^^40  ^^  ^'''^'    ^^1  extend  to  the  Chancery  Paktine  Court  [s.  2]  ae  to  lands 

within  its  jurisdiction. 
Jurisdiction  Originally  the  Chancery  Palatine  Court  had  authority  over 

limited.  lands  situate  within,  hut  not  over  lands  situate  beyond,  ita 

jurisdiction,  6  Vin.  Abr.  670. 

To  a  certiorari  bill  it  would  have  been  a  good  plea  that 
all  the  lands  charged  and  all  matters  did  lie  and  were  situate 
and  did  arise  within  a  County  Palatine :  Doru  v.  Dams^ 
Finch,  461. 

In  Lord  Coningd>y^8  Case,  9  Mod.  96,  it  was  held  that  the 
duchy  was  a  circumscribed  jurisdiction,  and  that  in  all  such 
juiisdictions  the  plaintiff  in  his  bill  or  declaration  ought  to 
show  that  the  cause  did  arise  within  the  jurisdiction,  for 
otherwise  the  defendant  might  take  advantage  of  it  by 
demurrer. 
Concurrent  The  rule  of  the  Court  of  Chancery  as  to  the  exercise  of 

jurisdiction.       -^  concurrent  jurisdiction  applied  to  suits  instituted  in  the 

Chancery  Palatine  Court.    If  the  two  Courts  had  co-extensive 
jurisdiction,  and  the  two  suits  were  so  constituted  that  all 
?^*"  P'*^®?^'  that  was  required  in  the  one  might  be  obtained  under  the 
one  of  the         decree  in  the  other,  the  Court  of  Chancery  would  stay  the 
>ait«.  proceedings  in  the  suit  in  which  no  decree  had  been  pro- 

nounced, and  would  allow  the  other  to  proceed  [per  Lord 
Bomilly]  Wynne  v.  Hughes,  26  Beav.  377,  and  on  appeal,  28 
L.  J.  (N.  S.)  Ch.  485]. 
When  proceed-       Wynne  v.  Hughes  was  a  motion  to  stay  the  proceedings  in 
ings  not  stayed.  ^  ^^^  j^  ^j^^  jjjgj^  q^^^  q£  Chancery  by  reason  of  a  decree 

having  been  pronounced  in  the  same  matter  and  between 
the  same  parties  in  the  Chancery  Palatine  Court,  and  Lord 
Bomilly  refused  the  motion  on  the  ground  that  the  subject 
matter  of  the  suits  consisted  partly  of  lands  locally  situate 
out  of  the  jurisdiction  of  the  Palatine  Court. 
When  not  Subsequently,  in  re  Yates,  3  De  G.  J.  A  S.  402,  Lord  West- 

•tajed.  bury  refused  to.  stay  proceedings  in  an  administration  suit 

in  the  High  Court  at  the  instance  of  a  stranger  to  that  suit, 
but  who  was  a  party  to  a  suit  in  the  Palatine  Court  for  the 
like  purpose* 
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The  High  Court  of  Chancery  had  no  jnrisdiction  tinder  the  chakcebt 

6^7  Yict.  a  73,  &  37  to  issne  a  writ  of  prohibition  to  the  Palatini: 
Piladne  Court.     The  remedy  of  the  suitor  was  by  appeal  to        Coubt. 


the  Lords  Justioes,  under  the  17  &  18  Viet.  c.  82  :  ^  parte  Taxation  of 

Wmau,  34  Beav.  370.  ^*'- 

The  Lords  Justices  had  power  [under  sects.  5  &  8  of  1 7  &  Service  out  of 
18  Vict.  c.  82],  upon  an  ex  parte  application,  to  order  service  of  j«uf'»dictioii. 
t  daim  instituted  in  the  Palatine  Court  upon  a  defendant  out 
of  the  jurisdiction  of  that  Court :  WaUham  y.  Ooodyear^  7  De 
G.M.&0.  76. 

Neither  Hie  17  &  18  Vict  c.  82  nor  any  other  Act  gave  the  Appeals. 
Cooit  of  Appeal  in  Chancery  any  jurisdiction  as  to  suits  in 
thfi  Comity  Palatine  Court,  and  the  30  &  31  Yict  c.  64  did 
sot  enable  one  of  the  Lords  Justices  sitting  alone  to  act  as  a 
Coort  of  Appeal  &om  the  Palatine  Chancery  Court :  Kershaw 
▼.  Yiekerg,  L.  B.  8  Ch.  513. 

AH  the  jurisdiction  and  powers  of  the  Court  of  Appeal  in  Vesting  of 
Chtneery  of  the  County  Palatine  of  Lancaster,  and  all  the  J^n«i»c*jon  of 
joriBdiotioii  and  powers  of  the  Chancellor  of  the  Duchy  and  Appeal! 
Comity  Palatine  of  Lancaster,  when  sitting  alone  or  apai-t 
from  the  liords  Justices  of  Appeal  in  Chancery,  as  a  Judge 
of  rehearing  or  appeal  from  decrees  or  orders  of  the  Court  of 
Hiaaoery  of  the  County  Palatine  of  Lancaster,  were  by  the 
Jodioature  Act,  1873,  s.  18,  transferred  to  the  Court  of  Appeal 
noitituted  by  that  Act. 

There  are  three  district  registrars  attached  to  the  Chancery  Palatine  dis- 
Pdatine  Court,  namely,  for  the  Liverpool  district,  the  Man-  *"^'  ^^8**- 
eheeter  district,  and  the  Pteston  district. 

The  Yioe-Chancellor  of  the  County  Palatine  holds  his  Court  Sitting  of  the 
in  London  every  Tuesday  during  the  sittings  of  the  Chancery  ^^^' 
XKridon  of  the  High  Court,  and  he  also  sits  at  Liverpool  and 
Muichester  four  times  in  the  year,  namely,  in  February,  May, 
August,  and  November. 

See,  as  to  the  praotioe  and  procedure  in  the  Court  of  Chan- 
ceiy  of  the  County  Palatine  of  Lancaster,  the  general  orders 
and  rules  of  that  Court. 


2  G 
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PART  III. 

jurrsdiction  op  and  appeals  from  the  coubt  of 
Lord  Warden  of  the  Stannaries. 

The  ancient  Court  of  the  Stannaries  of  Cornwall  and  Devon 
was  held  in  virtue  of  privileges  granted  to  the  workers  in  the 
tin  mines,  called  tinners  or  gUtnnatarea;  and  its  jurisdiction 
was  guided  by  special  laws,  by  custom,  and  by  prescription. 

Under  a  charter  of  Edmond,  Earl  of  Cornwall  (oonfirmedljy 
Edward  I.),  the  tinners  were  granted  the  privilege  of  holding 
plea  of  all  actions  relating  to  the  mines,  those  of  ^'lyfe, 
lymme,  and  land "  excepted ;  and  in  consideration  of  those 
privileges  the  Earl  and  his  succeasors  were  to  receive  certain 
duties  upon  tin  raitsed  and  "  coined  "  or  assayed  in  the  stan- 
naries.* 

Edward  III.  made  Cornwall  a  dukedom  (being  the  first 
created  in  England),  and  conferred  the  title  of  Duke  of  Corn- 
wall on  his  eldest  son,  Edward  the  Black  Prince.  The  title 
of  Duke  of  Cornwall  has  ever  since  been  vested  in  the  heir- 
apparent  to  the  Crown. 

The  stannaries  had  the  right  (which  fell  into  disuse  only 
about  a  century  ago)  of  holding  their  own  Parliament,  called 
the  *'  Stannary  Parliament,"  which  consisted  of  twenty-four 
^tannators  chosen  by  a  mayor  and  council  in  each  of  the 
stannary  divisions,  and  constituted  a  body  for  deliberation 
relating  to  the  affairs  of  the  tinners.  Every  enactment  of  the 
Stannary  Parliament  was  subject  in  the  first  instance  to  the 
consent  of  the  Lord  Warden  (who  from  time  immemorial  had 
jurisdiction  of  all  tin  in  Cornwall  and  Devon)  or  his  deputy, 
and  also  of  the  Duke  of  Cornwall. 

In  the  12  Car.  I.  the  Stannary  Parliament  presented  and 
affirmed  that  by  their  ancient  custom  *'  the  privileged  tinnen  "f 

*  4th  Inst.  All  mines  of  gold  or  silver  throughout  the  realm  belong  to  th^ 
Sovereign  by  prerogative.     See  Case  of  Mines,  Plow,  310. 

t  The  *^  privileged  tinners "  were  tinners,  labourers,  and  workmeo^  that 
necessarily  attendml  getting  the  tin,  or  the  dressing,  blowing,  or  whiten in«: 
it,  so  long  a.H  they  continued  their  working  **  without  fraud.** 
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were  not  to  sue  or  be  sued  ont  of  the  Stannary  Courts  saving  Stannaries. 
in  caae  of  life,  land,  or  limb,  and  the  privileged  tinners,  if 
Uier  should  discontinue  their  working  abont  and  in  the  tin 
works,  and  the  **  tinners  at  large  "*  had  also  the  liberty,  privi- 
lege, and  benefit  to  sne  and  be  sned  in  the  Stannary  Courts 
i>r  matters  there  determinable,  and  they  might  also  sue  and 
be  sued  at  the  common  law  at  the  pleasure  of  the  plaintiff. 

The  16  Gar.  I.  c.  15  declared  the  rights  of  tinners,  and  Rights  declared 
smpowered  them  to  sue  **  any  foreigner  "  at  common  law.  ^^^  extended. 

The  officers  of  the  ancient  Court  were  a  steward  and  under-  Vice-Warden's 
wuden,  but  prior  to  the  statute  of  16  Car.  I.  a  vice-warden  was  *°^  Steward's 
appointed,  and  two  separate  Courts  were  established,  namely, 
tbe  Cwirt  of  Equity  of  the  Vice-Warden,  in  which  the  vice- 
i^arden  exercieed  original  equitable  jurisdiction  in  cases 
wita^in  tin  or  tinners  or  matters  connected  with  tin  were 
onoemed,  and  the  Steward's  Court,  in  which  the  steward 
exercised  a  common  law  jurisdiction  in  such  like  cases. 

Under  the  provisions  of  the  6  and  7  Wm.  IV.  c.  106  [s.  1   6  &  7  Wm.  IV. 
to  3],  the  Court  of  Equity  of  the  Vice- Warden  was  united  ^'  ^^^• 
vith  the  Court  of  Common  Law  of  the  Steward,  and  the  Courts  united, 
bake  of  Cornwall  and,  in  certain  events,  the  Sovereign  were 
empowered  from  time  to  time  to  appoint  a  barrister  of  not 
lesB  tban  five  years'  standing  to  be  vice-warden  of  the  stan- 
naries; and  [s.  4]  the  original  equitable  jurisdiction  of  the  Jurisdiction  of 
'Tce-warden  was  confirmed  and  extended  to  matters  relating  vice-warden 
to  the  working,  managing,  conducting,  or  carrying  on  any  ®*  «°^«<'« 
mine  worked  for  any  lead,  copper,  or  other  metal  or  metallic  ^p^s^^ctfon 
sxineral  within  the  coim.ty  of  Cornwall,  or  to  the  searching 
for,  working,  smelting,  or  purifying  any  lead,  copper,  or  other 
metal  or  metallic  mineral  within  the  said  county,  in  as  full 
&xid  ample  a  manner  as  if  the  same  had  related  to  any  tin  or  tin 
^Tt  at  tin  mine  or  mine  worked  for  tin  in  the  said  county ; 
«nd  [a.  6]  the  Courts  of  Law  of  the  respective  stannaries  Common  law 
held  before  the  steward  were  to  be  one  Court  for  all  the  jurisdiction. 
^tannariee,  and  to  be  held  by  and  before   the  vicc-warden ; 
^d  [a.  7]  the  common  law  jurisdiction  was  extended  to  the 
like  extent  as  the  equitable  jurisdiction. 

The  6  &  7  Wm.  IV.  c.  106  contained  provisions  generally 
f'jr  regulating  the  practice  and  proceedings  of  the  Court  of 
the  Vice- Warden ;  and  [s.  13J  expressly  provided  that  the 

*  The  **  tinners  at  large  *'  cobiprised  the  officers  and  ministers  of  both 
C«<Qn<i,  the  ^afleerers,"  the  owners  of  and  adventurers  in  tin  works,  the 
t>3Trn  of  black  or  white  tin,  and  generally  all  others  that  intermeddled  with 
^'K.    (St^hens.) 
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vice-warden  should  not  have,  nse,  or  exeroiee  any  power  or 
jarifldiction  save  as  by  the  Act  provided.  Bee  also  2  &  3  Vict, 
c.  58,  B.  5. 

The  18  &  19  Yict  o.  82  explained  and  farther  amended 
the  Acts  for  the  administration  of  justice  in  the  stanxiaries, 
and  made  the  jurisdiction  and  process  of  the  Court  of  the 
Vice- Warden  more   efficient,  and    regulated    appeals ;   and 
provided  that  in  case  any  judgment,  decree,  or  order  of  the 
Court  of  the  Vice- Warden  could  not  be  conveniently  or 
effectually  enforced  by  the  ordinary  process  of  that  Court  as 
to  judgments  [s.  9],  any  one  of  the  superior  Courts  of  Common 
Law  at  Westminster,  or,  if  the  judgment  did  not  exceed  £50, 
the  County  Court,  and,  as  to  the  decrees  or  orders  [a.  10],  the 
Court  of  Chancery,  might  enforce  the    same.     Sectum  2G 
regulated  the  rights  of  appeal,  which  were  to  be  to  the  Lord 
Warden,  who,  on  the  hearing  and  decision  of  such  appeal,  was 
to  be  assisted  by  two  or  more  assessorp,  being  members 
of  the  Judicial  Committee  of  the  Privy  Council  or  Judges  of 
the  High  Court  of  Chancery  or  Courts  of  Common  Ijaw ;  and 
provided  that  upon  hearing  such  appeal  it  should  not  be 
competent  for  the  parties  to  produce  fresh  evidence  in  the 
cause,  or  to  call  upon  the  Lord  Warden  to  hear  any  witnesses 
'*  unless  he  should  in  his  discretion  think  fit  so  to  do  ;**  but 
the  decree,  order,  or  judgment  of  the  Lord  Warden  was  to 
proceed  upon  the  state  of  facts  appearing  in  the  notes  of  tbo 
trial  beluw,  certified  by  the  vice-warden  or  agreed  upon  by 
the  parties.     No  appeal  was  to  be  allowed  in  any  case  where 
the  debt  or  damages  sought  to  be  recovered  should  not  exceed 
£20,  and  where  no  question  of  jurisdiction,  or  of  the  custom 
of  mining  or  miners,  shall  have  arisen  in  the  Court  below. 

Nor  was  any  appeal  to  operate  to  stay  proceedings  or  to  be 
allowed  unless  security  for  costs  should  be  given  within  a 
time  limited.  See  now  as  to  appeals  Ute  Judieahure  Ad^  1873, 
8. 18. 

The  18  &  19  Vict.  c.  32  [s.  32]  also  united  as  to  jurisdiction 
the  stannaries  of  Cornwall  and  Devon. 

The  Companies  Act,  1862  [25  &  26  Vict.  c.  89],  provided 
[s.  81]  that  the  Court  for  the  winding-up  of  any  company 
engaged  in  working  any  mine  within  and  subject  to  the  juris- 
diction of  the  stannaries  should  be  the  Court  of  the  Vice- 
Warden,  unless  the  vice-warden  certified  that  in  his  opinion 
the  company  would  be  more  advantageously  wound  up  in 
the  Court  of  Chancery.  See  also  Campaniea  Aci^  1867,  SO&M 
Vict.  c.  131,  s.  12. 
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A  company  eetabluhed  for  working  mines  in  Cornwall  Stannaries. 
•ad  registered  in  the  Joint  Stock  Registry  Office  for  the 
Stumaries  is  a  oompanj  *'  engaged  "  in  working  a  mine  in 
the  stannaries  within  the  meaning  of  the  25  &  26  Vict, 
c  89»  8.  81,  although  it  never  commenced  business,  and 
sever  poaseased  or  worked  any  mine :  In  re  East  BoiaUaek 
Mkmg  Co.  (lAmiUd),  34  Beav.  82. 

Where  aoompany  has  been  established  for  working  mines 
within  the  stannaries,  the  fact  that  some  of  the  objects  of 
the  company  are  to  be  carried  out  beyond  the  district  does 
Dot  exempt  the  company  from  the  jurisdiction  of  the 
SUnnariee  Court,  but  that  Court  has  not  exclusive  juris- 
diction to  rectify  the  register  of  shareholders :  Be  Penhale 
d  Lomax  Mming  Co.,  L.  B.  2  Ch.  398. 

The  Act  7  4&  8  Yict.  c.  110,  for  the  registration,  &c,  of  Cost-book 
jomt-stock  companies  [s.  63]  expressly  excepted  from  its  <»™P****<*»- 
operation  '*  any  partnership  formed  for  the  working  of  mines, 
omierak,  and  quarries  of  what  nature  soever,  on  the  prin- 
ciples oommonly  called  the  cost-book  principle ; "  and  com- 
ptDi«e  engaged  in  working  mines  within  and  subject  to  the 
jurisdiction  of  the  stannaries  are  not  required  to  be  registered 
mder  Hie  Companies  Act,  1862  (nee  sect.  4). 

The  oost-book  principle  has  been  extensively  acted  upon  Cost-book 
aod  recognised  by  various  Acts  of  Parliament;  it  is  most  pn&ciple. 
^iKiimon  within  the  stannaries,  but  it  is  also  known  in  the 
lead  dktricts  of  Wales,  Derbyshire,  and  other  places. 

Cost-book  companies  are  mere  partnerships  governed  by  the 
g^eral  law  of  partnership,  except  so  &r  as  the  general  law  is 
exdnded  by  local  custom  or  by  special  agreement  referring  to 
umI  embodying  such  custom.* 

The  course  of  procedure  in  the  formation  of  a  cost-book  Simple  course 
company  may  be  very  simple.     A  number  of  adventurers  who  o*"  procedure  on 
have  obtained  the  requisite  licence  to  work  a  mining  sett  may  company, 
loeet  and  agree  that  the  mine  shall  be  divided  into  a  certain 
munber  of  parts  or  shares,  and  as  to  the  parts  or  shares  which 
«^  adventurer  takes,  and  that  the  mine  shall  be  worked  on 
tlie  cost-book  principle.    The  minutes  of  the  proceedings 
ahoald  be  entered  in  a  book  called  the  *'  cost-book,"  and  signed 
bj  the  adventurers,  and  all  future  transactions  of  the  com- 
pany, its  costs,  and  the  transfers  and  relinquishment  by  any 
adventurer  should  also  be  recorded  in  the  cost-book.     ]No 
roles  are  really  required  for  the  regulation  of  the  company, 

•  See  Collier  on  Mines,  Lindley  on  Partnerahips,  Wordsworth  on  Joint  Stock 
CompmitM,  Tapping's  CotUbook  Minet  and  Bainbridge  on  Jfmet. 
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for  the  agreement  to  work  the  mine  on  the  post-book  principle 
is  an  adoption  of  the  customary  cost-book  rules.  But  very 
frequently  in  the  formation  of  a  cost-book  company  rules  are 
entered  in  the  cost-book. 

Well  drawn  rules  prescribe  (1)  the  name  of  the  company ; 
(2)  the  number  of  shares ;  (3)  short  particulars  of  any  lease  or 
licence  taken  by  the  adventurers  which  the  company  adopts ; 
(4)  they  appoint  a  purser  and  other  officers ;  and  (5)  embody 
the  customary  cost-book  rules  providing  for  the  transfer  and 
relinquishment  of  shares,  the  settlement  of  the  mining  costs 
monthly,  the  making  of  calls  upon  and  the  holding  of 
periodical  meetings  of  the  adventurers  or  shareholders. 

One  of  the  main  features  of  the  cost-book  system  is  that 
any  shareholder  has  the  right  at  any  time,  by  notice  to  thi' 
purser  or  other  principal  agent  of  the  company,  to  relinqui^ll 
his  shares  and  to  have  the  value  of  his  interest  in  the  adven- 
ture and  the  amount  of  his  liability  in  respect  of  his  shares 
at  the  date  of  the  notice  ascertained  and  determined. 

No  doubt  the  liability  of  an  adventui-er  under  the  cost-book 
is,  strictly  speaking,  unlimited,'60  far  as  the  expense  incurred 
prior  to  the  relinquishment  of  his  shares  are  concerned ;  bnt 
the  adventurer  or  shareholder  has  the  right  at  any  moment 
to  limit  his  liability  by  notice  of  the  relinquishment  of  hi« 
shares,  subject  to  the  provisions  of  the  Stannaries  Act,  1869. 

Notice  of  the  cost-book  rules  binds  any  adventurer  taking 
shares  in  the  company  :  Hawkins*  Case,  2  K.  <fe  J.  253. 

The  Court  does  not  without  evidence  take  judicial  cogni- 
zance of  the  meaning  of  the  term  **  cost-book  principle '' :  i^ 
Bodmin  United  Mines,  23  Beav.  870. 

Power  to  forfeit  shares  for  non-payment  of  calls  is  not 
necessarily  incident  to  a  mining  adventure  under  the  cost- 
book  :  Clarke  v.  Hart,  6  De  G.  M.  &  G.  232 ;  affirmed  by  the 
House  of  Lords,  6  H.  L.  G.  6.33.  See  The  Stannaries  Ad,  1869, 
ss.  16-20. 

By  the  custom  of  Cornwall,  an  adventurer  in  a  compan}' 
worked  upon  the  cost-book  system  is  entitled  (1)  upon  the 
relinquishment  of  his  shares  therein,  and  upon  dischaiginghi^ 
proportion  of  the  liabilities  of  the  company  at  that  date,  to  bt* 
paid  his  share  of  the  then  value  of  all  engines,  machinery, 
tools,  tackle,  materials,  ores,  halvans,  and  other  appurtenances 
on  or  belonging  to  the  mine ;  (2)  the  amount  of  the  sharo  u> 
according  to  the  custom  due  to  him  immediately  and  payable 
within  two  years  after  his  relinquishment  of  his  share :  B*' 
Prosjyer  Minintj  Co,,  L.  R.  7  Ch.  286. 
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The  Stannaries  Act,  1869  [32  &  33  Tict.  c.  19],  provides  Stannaries. 
[s.  2]  that  the  term  "  Cost  Book,"  shall  include  all  books  stannaries 
and  papers  relating  to  the  business  of  a  mine  kept  by  a  Act,  1869. 
parser,  or  which  hy  the  custom  of  the  Stannaries  or  the 
directions  of  the  company  ought  to  be  kept  by  him,  and 
makes  provision  [ss.  4  to  8]  as  to  meetings  of  cost-book  com- 
panies, [s.  9]  the  keeping  of  accoimts,  [ss.  10  to  13]  the 
making  and  enforcement  of  calls,  [ss.  14  &  15]  transfer  of 
shares,  [s.  16  to  20]  forfeiture  of  ^shares,  [s.  21  to  23]  re- 
linquishment of  shares,  and  [s.  24]  sale  of  the  mine.  And 
section  25  provides  that  on  a  cost-book  company  being  wound 
up  by  the  Court  of  the  Vice- Warden  or  any  other  Court,  a 
former  shareholder,  notwithstanding  the  provisions  contained 
in  the  Companies  Act,  1862,  part  8,  sec.  200,  shall  not  be 
liable  to  contribute  to  the  assets  of  the  company  if  he  has 
ceased  to  be  a  shareholder  for  a  period  of  two  years  or  up- 
wards before  the  mine  has  ceased  to  be  worked,  or  before 
the  date  of  the  winding-up  order. 

Section  35  provides  that  a  transfer  of  shares  made  for  the 
purpose  of  getting  rid  of  the  further  liability  of  a  shareholder 
as  such,  for  a  nominal  or  no  consideration,  or  to  a  person 
without  any  apparent  pecuniary  ability  to  pay  the  reasonable 
expenses  of  working  a  mine,  or  to  a  person  in  the  menial 
or  domestic  service  of  the  transferor  shall  be  presumed  to  be 
a  fraudulent  transfer,  and  need  not  be  recognized  by  the 
company  or  by  the  Court  on  the  winding-up  of  the  com- 
pany, whether  the  company  be  a  registered  or  unregistered 
company. 

The  Stannaries  Act,  1869,  also  contains  provisions  relating 
to  the  jurisdiction  and  procedure  of  the  Stannary  Court.  See 
also  The  General  Orders  and  Bules  of  the  Stannary  Court, 
1876,  (which  would  appear  to  be  to  a  great  extent  similar  so 
far  as  actions  are  concerned  to  the  rules  of  the  Supreme  Court). 

The  jurisdiction  and  powers  of  the  Court  of  Lord  Warden  Appeals  from 
of  the  Stannaries,  assisted  by  his  assessors,  including  all  juris-  ^^  Jg^^^,, 
diction  and  powers  of  the  Lord  Warden  when  sitting  in  his  Court  of 
capacity  of  Judge,  are  now  vested  in  the  Court  of  Appeal.  Appeal. 
See  The  Judicature  Act,  1873,  s.  18. 

The  sittings  of  the   Stannaries  Court  for  Cornwall  and  Sittings  of 
Devon  are  held  at  Truro,  usually  in  February,  May,  August,  ^^'^t^^'^"^'"'' 
and  November,  the  days  being  fixed  at  the  close  of  each 
sittings,  which  generally  occupy  about  two  weeks,  and  the 
vice-warden  also  often  sits  elsewhere  and  at  intermediate 
times  to  hear  petitions  to  wind  up  companies.  « 
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Pbeliminabt — ^Appellate  Jubisdiotion  op  the  House 
OP  LoBDB — ^''The  Appellate  Jubisdiotion  Act, 
1876,"  es.  3  to  5,  8  to  13  and  25.  Standing 
OBbBBS,  1876. 

The  origin  of  the  High  Court  of  Parliament  may  be  High  Court  of 
traced  to  the  ancient  court  of  the  king  and  his  "  witan,"  Parliament. 
which  constituted  the  great  council  of  England  in  the  ^"^*"' 
days  of  the  Anglo-Saxon  kings,  and  was  commonly  called 
the    "  witena-gemot "  or    **  witena-mote."  *     It  was  re- 
ferred to  in  some  of  the  earliest  statutes  as  '^a  convention 
of  the  great  men,"  '^the  witan  of  all  the  people,"  and 
*^  the  witan  of  all  the  English  nation." 

The  king's  witan  was  a  popular  assembly.  In  general  Constitution. 
it  included  archbishops  and  bishops,  nobles  (ealdormen), 
and  learned  and  distinguished  commoners.  According  to 
Lord  Campbell,  the  Lord  Chancellor  and  the  Masters  in 
Chancery  sat  in  the  witena-gemot  and  as  Law  Lords  are  Uw  lords, 
supposed  to  have  had  great  weight  in  the  deliberations  of 
that  assembly  [Lives  of  the  OhcmcellorSy  vol.  i.  p.  37]. 

The  king  sat  in  his  Court  in  his  ^'  royal  politic  capa-  Legislative 
city,"  and  took  counsel  with  his  witan.    The  old  constitu-  a»»embiy. 

*  "  Witena-gemOt "  and  *'  Witena-mote  *'  are  Anglo-Saxon  words,  having  the 
same  signification,  and,  being  literally  interpreted,  mean  '*a  meeting  or 
general  assembly  of  the  wise  men."  Under  the  old  English  constitution  there 
were  also  the  '*  folc-gemOt "  or  general  assembly  of  the  people,  the  '*  shire- 
gemot "  or  county  court,  the  **  bnrg-gemCt,"  the  ^  hnndred-gemot,"  and  the 
'*  ward-mote,"  a  word  of  familiar  use  in  the  present  day. 

The  ancient  laws  of  the  City  of  London  [about  a.d.  9(K)]  were  ordained  in 
a  witena-gemOt  of  the  bishops  and  the  reeves  belonging  to  London.  See 
Jwiicia  CwitcOis  Lundonia,  AncietU  Laws  and  InstiUUes  of  England  (edited 
by  B.  Thorpe,  1840X  p.  97. 
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laws  of  England  were  ordained  by  the  king,  by  the 
counsel  or  advice  or  with  the  consent  of  his  witan,*  and 
some  acts  were  made  by  the  king  and  his  witan.  Con- 
sequently the  witena-geraot  must  be  considered  to  have 
been  a  legislative  assembly,  and  not  a  **  deUberative  con- 
vention "  only. 

William  I.,  by  his  first  Act  [probably  a.d.  1066],  con- 
firmed the  laws  and  customs  of  the  English  people  as  they 
existed  in  the  reign  of  Edward  the  Confessor,  who  had 
restored  and  confirmed  the  laws  of  Alfred  the  Great.   [See 
preamble  to  this  Act,  Ancient  Laws,  201 ;  and  see  also  tht* 
Laws  of  Alfred  and  Edward,  set  out  in  the  Ancient  Laws], 
And  VVilliam  would  appear  [probably  a.d.  1070]  to  have 
taken  counsel  with  a  national  assembly,  **  Consilio  baronum 
suorum  fecit  summoniri  per  universes  patriae  comitatus 
Anglos  nobiles,  sapientes,  et  in  lege  sua  erudites  ut  eorum 
consuetudines  ab  ipsis  audiret "  [Ancient  Laws,  p.  190],  and 
subsequently  ''communi  concilio  et  consilio  archiepiseo- 
porum  et  episcoporum  et  abbatum  et  omnium  principum 
regni  sui,  emendandas  judicavisse  [Ancient  Laws,  213]. 
Nevertheless  during    the  Norman   dynasty   innovations 
were  made  and  the  constitutional  rights  and  liberties  of 
the  people  were  materially  curtailed,  save  that  the  people 
regained  some  of  their  rights  and  liberties  in  the  reign  of 
Henry  I.,  after  his  marriage  with  a  princess  of  Scotland, 
and  niece  of  the  last  of  the  Anglo-Saxon  princes. 

Under  the  Plantagenets  the  people  obtained  their  great 
charters  and  the  restoration  of  ancient  laws.  In  a.d.  1235 
the  archbishops,  bishops,  earls,  and  barons  were  called  to 
attend  "the  Court  of  the  King."  See  Prtmsions  of 
Merton  [20  Hen.  UI.].  Soon  afterwards  commoners  were 
summoned  to  sit  in  the  King's  Court,  which  became 
known  as  the  High  Court  of  Parliament.  The  firet 
statute  of  Edward  1.,   a.d.  1275   (The  First  Statute  of 

*  The  celebrated  Code  of  Alfred  the  Great  [mboat  ▲.D.  890]  showB  tlut  he 
had  caused  the  old  laws  to  be  compiled,  that  those  which  seamed  to  him  Dot 
good  he  had  rejected  hj  the  counsel  of  his  witan,  and  it  oonclu<fed«  *'  I  then. 
Alfred,  King  of  the  West  Saxons,  shewed  these  to  all  my  witan.  They  then 
said  that  it  seemed  good  to  them  all  to  be  holden."  See  the  preamble  of  the 
Act  of  Peace  between  Alfred  and  Guthrum«  King  of  East-Anglia,  and  the  pre- 
amble to  the  Institutes  of  King  Edmund  [between  A.l>.  940  and  M6]|  Thorpe, 
pp.  66  and  105. 
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WeshninderX  was  made  **  at  his  first  parliament  general,"      Honra  of 

Lords. 


after  his  coronation,  **  by  his  council,  and  by  the  assent  of  - 
aivhbishops,  bishops,  abbots,  priors,  earls,  barons,  and  [all] 
the  commonalty  of  the  realm  being  thither  summoned." 

Originally  the  Lords  and  Commons  sat  together,  but  Upp«r  »n^ 
prior  to  the  deposition  of  Bichard  IL  the  Court  of  Par-      '^^^    ^^^' 
liament  consisted  of  an  upper  house  and  a  lower  house. 
He  judicial  functions  of  the  Court  were  exercised  by  the  Jarisdiction  of 

„     ^        -  ^        ,     -  House  of  Ix>rds. 

H«xise  of  Liords.* 

Coket  aays  that  *'  all  the  judges  of  the  realm,  barons  of  Assisted  by  the 
the  Exchequer  of  the  coif,  the  King's  learned  coimcell,  and  ^  ^^^  ' 
tLe  cirilians  masters  of  the  Chancery,"  were  called  to  give 
th^  assistance  and  attendance  in  the  Upper  House  of 
P&riiament.  The  practice  has  existed  down  to  the  present 
time  for  the  Judges  to  give  such  assistance  and  attendance 
irben  called  upon  to  do  so. 

It  has  been  customary  to  bring  appeals  to  the  House  of  Procedure  on 

Ll^  by  writs  of  error  and  by  petition  and  appeal.^ 

By  writs  of  error  from —  Writs  of  error. 

(1)  Judgments  of  the  Court  of  Exchequer  Chamber  in 

England ; 
(3)  Such  judgments  of  the  Court  of  Queen's  Bench   in 

England  as  were  not  intermediately  reviewable  by 

the  Court  of  Exchequer  Chamber ; 

(3)  Judgments  of  the  Common  Law  or  Petty  Bag  side  of 

the  High  Court  of  Chancery ; 

(4)  Judgments  of  the  Commissioners  of  Error  appointed  to 

*  TbAt  the  House  of  Commons  did  not  participate  in  the  judicial  functions 
'  1  Pvliament  i5  established  by  the  fact  that  on  the  deposition  of  Richard  II. 
th'T  recorded  their  solemn  protestation,  **  That  the  judgments  of  Parliament 
■rt-iiiiaH  excliuiTel J  to  the  King  and  the  Lords  and  not  to  the  Commons ; " 
U)  vfaich  the  Archbishop  of  Canterbury  for  the  Crown  made  response,  "  That 
th«  King  and  the  Lords  have  ever  had  and  of  right  «ball  enjoy  the  privilege 
«f  jolgmeDt  in  Parliament  as  the  Commons  have  confessed,  save  that  in 
making  of  statutes,  in  grants  of  subsidies,  and  in  matters  concerning  the 
utfuaion  profit  of  the  realm  the  King  desires  especially  their  advice  aud  con- 
*^at ;  aai  that  such  order  and  proceeding  be  maintained  and  adhered  to  in  all 
time  to  eome."  An  additional  authority  is  found  in  the  Year  Books,  where 
iwarly  400  years  ago  the  twelve  judges  assembled  in  the  Exchequer  Chamber 
ire  reported  to  have  holden  *^  that  the  right  of  adjudication  upon  errors 
IS  PtfUament  belonged  solely  to  the  Lords  and  not  to  the  Commons " 
(Hso|aeen's  ffouag  <f  Lords*  Fractkey  p.  4). 

t  4  last.,  p.  4. 

X  The  writ  of  error  commanded  the  Chief  Justice  to  bring  up  the  record 
More  ^  Her  Majesty  in  Parliament/'  The  petition  of  appeal  was  addressed 
**  To  the  Right  Honourable  the  Lords  Temporal  and  Spiritual  in  Parliament 
&(>  ambled.**    See,  for  the  practice  in  the  House  of  Lords,  Macqucen  and  May. 
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law. 
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and  interlocu- 
tory orders. 

Nq  appeal  for 
costs  alone ; 


unless  the 
costs  are  not 
discretionary. 


review  the  Common  Law  prooeedings  of  the  Londo 
municipal  jurisdictions ; 

(5)  Judgments  of  the  Court  of  Exchequer  Chamber  i 

Ireland  ;• 

(6)  Such  judgments  of  the  Court  of  Queen's  Bench    i 

Ireland  as  were  not  intermediately  reviewable  b 
the  Court  of  Exchequer  Chamher  in  Ireland ; 

(7)  Judgments  on  the  Common  Law  side  of  the  Conrt  o 

Exchequer  in  Scotland  ;* 
And  by  petition  and  appeal  from — 

(8)  Decrees  and  Orders  of  the  Courts  of  Equity  in  Englan<^ 

and  Ireland ;  and 

(9)  Decisions  of  the  Courts  of  Session  in  Scotland. 

A  writ  of  error  was  a  writ  of  right,  except  in  treason  and 
felony,  in  which  cases  it  was  considered  to  be  a  writ  of  grace. 
Writs  of  error  in  Parliament  were  exclusively  confined  to 
matters  of  law,  and  could  be  brought  upon  nothing  but  a 
definitive  judgment. 

Petitions  and  appeals  to  the  House  lay  not  only  against 
decrees  but  also  against  interlocutory  orders  of  the  Courts  of 
Equity. 

No  appeal  could  be  brought  solely  for  costs.  The  mle  was 
thus  stated  by  Lord  Brougham : — 

*'  In  the  House  of  Lords,  as  well  as  the  Privy  Council  and 
Court  of  Chancery,  you  cannot  appeal  fur  costs  alone ;  but 
you  can  bring  an  appeal  on  the  merits,  and  if  that  is  not  a 
colourable  ground  of  appeal  for  the  purpose  of  introducing  the 
question  of  costs,  the  Court  of  Beview  will  treat  that,  not  as 
an  appeal  for  costs,  but  will  in  affirming  the  judgment  given 
in  the  Court  below  consider  the  question  of  costs  as  if  it  ia 
fairly  raised : "    IngUs  v.  Mamfidd,  SCi.&  Fin.  362  at  p.  371. 

An  appeal  would  however  lie  against  a  decree  or  order 
refusing  costs  awarded  by  statute :  for  in  such  a  case  the 
costs  are  not  in  the  discretion  of  the  Court  below :  Tod  v.  Tod, 
2  Wils.  &  Sh.  549,  and  Be  Cant*  a  Estate,  iDe  O.  F.  &  J.  153. 


*  The  Act  of  Union  between  England  and  Scotland  [1707]  prorided  that 
"  no  canaes  in  Scotland  be  cognisable  by  the  Conrta  of  Chanceiy,  Queen's  Bench, 
Common  Pleaa,  or  any  other  Courta  in  Westminster  Hall.  And  that  the  vMi 
Courts,  or  any  other  of  the  like  nature  after  the  Union,  shall  hare  no  power 
to  cognosce,  review,  or  alter  the  acts  or  sentences  of  the  jadieatnres  withio 
Scotland,  or  stop  the  execution  of  the  same."  Appeals  from  Scotland  csa  only 
be  brought  to  the  House  of  Lords. 

By  the  Act  of  Union  between  Great  Britain  and  Ireland  [1801],  it  was  pro- 
vided that  the  existing  laws  and  Courts  of  Justice  should  continue  as  thereto- 
fore, except  that  Appeab  from  the  Irish  Chancery  were  to  be  brought  before 
the  House  of  Lords  in  England. 
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Th^e  was  no  appeal  against  a  decree  or  order  made  by      House  of 
omsent.     "An  order  by  consent  cannot  be  got  rid  of  bnt 


W  oonsent ;  but  where  any  proceedings  are  taken  in  a  cause  ^o  appeal 
by  a  party,  if  those  proceedings  are  not  consistent  with  the  ©f  *order  made 
execotioii  of  that  order  to  which  he  alleges  all  parties  have  by  consent, 
amsented,  lie  has  waived  the  right  to  insist  upon  the  rule 
tlat  an  order  by  consent  cannot  be  got  rid  of  but  by  consent " 
'j^Lord  ESdon]  :  Berndl  v.  Donegal^  3  Dow.  133,  at  p.  146. 

An  appellant  who  obtained  a  reversal  of  part  of  a  decree  No  donble  ap- 
v^  not  afterwards  allowed  to  appeal  from  the  remainder :  ^* 
Smhmy  v.  Meade  (No.  2)  3  Bli.  261. 

A  rule  to  show  cause  before  it  was  made  absolute  was  not  ^^  appeat 
a  subject  for  appeal :  Nctgle  v.  Foote^  1  Bro.  P.  C.  439.  *f^| 

Nor  would  an  appeal  lie  from  a  decree  made  upon  the  charitable 
Sutute  of  Charitable  Uses :  Saul  v.  Wihon,  2  Yem.  118.  Q^es. 

An  award  made  a  rule  of  CJourt  was  not  subject  to  review  Awards, 
bj  appeal  in  the  House  of  Lords :    O^SuUivan  v.  Hulchina^  30 
/w,  1825,  cited  in  Macqueen's  Home  of  Lords*  Practice,page  95. 

The  House  has  entertained  an  appeal  from  an  order  made  ^^^^ants. 
ca  petition  in  the  matter  of  the  guardianship  of  an  infant : 
Lidy  Tqfnkam*»  CasCj  13  Apr.  1724,  cited  by  Macqueen,  page 
100. 

And  a  purchaser  under  a  decree,  though  no  party  to  the  Persons  inter- 
original  suit,  might  have  had  an  appeal  to  the  House  of  Lords  *  ^'tpartie"^  * 
from  an  order  setting  aside  a  bidding  and  ordering  a  new 
dale :  Byder  t.  Earl  Oower^  6  Bro.  F.  C.  306 ;  and  a  creditor 
who  comes  in  under  a  decree,  and  whose  claim  was  disallowed, 
bad  the  like  privilege  :  Earl  of  WincMUea  v.  Gareity^  1  M.  & 
K.  253  ;  Nieol  v.  Vaughm,  1  CI.  &  Fin.  49. 

If  the  cause  in  the  Court  below  was  abated,  the  appeal  No  appeal 
wonld  not    be   received  in    the  House   of  Lords  till  after  during  abate- 

,,       ^^,,  _  -  Tt     1     t»  -r  «./%    mentor  cause. 

renyor  in  the  Court  below :  LaUmche  v.  Earl  of  Lucan^  28 
Jin.  1840,  cited  by  Macqueen,  page  106. 

Petitions  of  appeal  have  been  presented  against  orders  for  As  to  coram  it- 
commitinent.  Macqueen  cites  [pages  96  to  99]  Earl  of  Lincoln* 8  ^Q^empt. 
Case  (1675),  where  the  petitipn  was  dismissed  as  irregular, 
&nd  Lady  Wenman*8  Case  (Feb.  1721),  complaining  '*  of  orders 
of  the  Court  of  Chancery  whereby  die  was  committed  to  the 
Prison  of  the  Fleet  for  a  supposed  contempt,"  &o.  The  House 
ordered  the  respondent  to  the  petition  to  put  in  an  answer, 
ttnd  subsequently  appointed  a  Committee  to  inspect  pre- 
cedents. 

Earl  Clarendon  reported  from  the  Committee  that  it  did 
not  appear  '*  that  ever  an  appeal  was  exhibited  to  the  House 


462 


HOUSE  OF  LORDS. 


[book  V 


'    House  of 
Lords. 


against  any  order  made  by  the  Lord  Chancellor  npon  acj 
proceeding  on  a  petition  only,  when  no  canse  was  depend iDg, 
in  relation  to  idiotcy,  lunacy,  or  bankruptcy,  nor  from  ani 
order  of  commitment  for  contempt,  except  in  a  ca^  of  appeal 
of  Eobert  W  alley  in  the  year  1670,"  and  that,  pursuant  ic 
order,  all  the  Judges  in  town  had  attended  their  Lordships^ 
and  that  the  '*  Committee  had  not  been  informed  there  wafi 
any  precedent  of  the  like  nature,  but  that  the  Judges  preseni 
did  agree  that  such  a  judgment  ought  at  any  time  to  l« 
entered  at  length  if  requested  by  the  parties." 


Appellate 
Jurisdiction 
Act,  1876. 

Great  addi- 
tional benefits 
to  suitors. 


39  &  40  Vict, 
c.  59. 

Provisions  as  to 
appeals  to 
House  of  Lords. 


Cases  in  which 
appeal  lies  to 
House  of  Lords. 


"THE  APPELLATE  JUBISDICTION  ACT,   1876." 

[39  &  40  Vict.  c.  59.] 

This  Act  is  one  of  the  greatest  importance.  Its  main 
features  are  (1)  the  preservation  of  the  ancient  constitu- 
tional right  of  appeal,  which  is  to  be  carried  by  petition 
that  the  matter  of  the  order  or  judgment  appealed  against 
may  be  reviewed  before  Her  Majesty  the  Queen  in 
her  Court  of  Parliament  (appeals  by  writs  of  error  being 
abolished),  and  the  making  of  provisions  for  facilitating 
the  hearing  of  such  appeals ;  (2)  the  giving  of  three  addi- 
tional members  (taken  from  the  Common  Law  Divisions) 
to  the  intermediate  Court  of  Appeal,  which  will  enable  that 
Court  to  sit  in  two  divisions ;  (3)  the  assimilation  of  the 
course  of  practice  of  the  Common  Law  Divisions  to  that 
of  the  Chancery  Division,  so  as  to  enable  a  single  Judge  to 
hear  and  determine  all  questions  which  have  heretofore 
been  decided  in  hano  ;  (4)  provisions  for  appointing  in  cer- 
tain events  two  new  Judges  of  the  High.  Court  of  Justice 
to  fill  up  two  of  the  three  vacancies  created  by  the  transfer 
of  the  three  Judges  to  the  Court  of  Appeal. 

The  Act  (which  came  into  operation  on  November  1, 
1876)  contains  the  following  provisions  as  to  appeals  to  the 
House  of  Lords : — 

Section  3.  "  Subject  as  in  this  Act  mentioned,  an  appeal 
shall  lie  to  the  House  of  Lords  from  any  order  or  judg- 
ment of  any  of  the  Courts  following ;  that  is  to  say, 

(1)  Of  Her  Majesty's  Court  of  Appeal  in  England;  and 

(2)  Of  any  Court  in  Scotland  from  which  error  or  an 

appeal  at  or  immediately  before  the  commenot*- 
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ment  of  this  Act  lay  to  the  House  of  Lords  by      Hobse  or 

oommon  law  or  by  statute ;  and  Appeluatr 

(3)  Of  any  Court  in  Ireland  from  which  error  or  an    Jurisdiction 

appeal  at  or  immediately  before  the  commence-  — ^*  ^  ^  '- . 

ment  of  this  Act  lay  to  the  House  of  liords  by 

common  law  or  by  statute." 
Sedion  4.  "Every  app^  shall  be  brought  by  way  of  Form  of  appeal 
petition  to  the  House  of  Lords,  praying  that  the  matter  of  u>^^*  **^ 
the  order  or  judgment  appealed  against  may  be  reviewed 
before  Her  Majesty  the  Qaeen  in  her  Court  of  Parliament, 
in  order  that  the  said  Court  may  determine  what  of  right, 
and  according  to  the  law  and  custom  of  this  realm,  ought 
to  be  done  in  the  subject-matter  of  such  appeal" 

Section  5.  "  An  appeal  shall  not  be  heard  and  determined  Attendance 
by  the  House  of  Lords  unless  there  are  present  at  such  number'of 
hearing  and  determination  not  less  than  three  of  the  Lords  of  Appeal 
following  persons,  in  this  Act  designated  Lords  of  Appeal ;  hearing  and 

that  is  to  say,  determination 

(1)  The  Lord  Chancellor  of  Great  Britain  for  the  time  ^  *^^**  ** 

being ;  and 

(2)  The  Lords  of  Appeal  in  Ordinary  to  be  appointed 

as  in  this  Act  mentioned ;  and 

(3)  Such  Peers  of  Parliament  as  are  for  the  time  being 

holding  or  have  held  any  of  the  offices  m  this 
Act  described  as  high  judicial  offices." 

Sections  6  and  7  relate  to  the  appointment  and  pension 
of  Lords  of  Appeal  in  Ordinary. 

Section  8.  "  For  preventing  delay  in  the  administration  Hearing  and 
of  justice,  the  House  of  Lords  may  sit  and  act  for  the  of^appeaU  ^^'^ 
purpose  of  hearing  and  determining  appeals,  and  also  for  during  pro- 
the  purpose  of  Lords  of  Appeal  in  Ordinary  taking  their  Pa^uament. 
seats  and  the  oaths,  during  any  prorogation  of  Parliament, 
at  such  time  and  in  such  manner  as  may  be  appointed  by 
order  of  the  House  of  Lords  made  during  the  preceding 
session  of  Parliament ;  and  all  orders  and  proceedings  of 
the  said  House  in  relation  to  appeals  and  matters  con- 
nected therewith  during  such  prorogation,  shall  be  as  valid 
AS  if  Parliament  bad  been  then  sitting,  but  no  business 
other  than  the  hearing  and  determination  of  appeals  and 
the  matters  connected  therewith,  and  Lords  of  Appeal  in 
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Ordinary  taking  their  seats  and  the  oaths  as  aforesaid, 
shall  be  transacted  by  such  House  during  such  pro- 
rogation. 

**  Any  order  of  the  House  of  Lords  may  for  the  purposes 
of  this  Act  be  made  at  any  time  after  the  passing  of  this 
Act." 

Section  9.  *'  If  on  the  occasion  of  a  dissolution  of  Parlia- 
ment  Her  Majesty  is  graciously  pleased  to  think  that  it 
would  be  expedient,  with  a  view  to  prevent  delay  in  the 
administration  of  justice,  to  provide  for  the  hearing  and 
determination  of  appeals  during  such  dissolation,  it  shall 
be  lawful  for  Her  Majesty,  by  writing  under  her  Si^ 
Manual,  to  authorize  the  Lords  of  Appeal  in  the  name  of 
the  House  of  Lords  to  hear  and  determine  appeals  during 
the  dissolution  of  Parliament,  and  for  that  purpose  to  sit 
in  the  House  of  Lords  at  such  times  as  may  be  thought 
expedient;  and  upon  such  authority  as  aforesaid  being 
given  by  Her  Majesty,  the  Lords  of  Appeal  may,  during 
such  dissolution,  hear  and  determine  appeals  and  act  in 
all  matters  in  relation  thereto  in  the  same  manner  in  all 
respects  as  if  their  sittings  were  a  continuation  of  the 
sittings  of  the  House  of  Lords,  and  may  in  the  name  of 
the  House  of  Lords  exercise  the  jurisdiction  of  the  House 
of  Lords  accordingly." 

Section  10.  ''  An  appeal  shall  not  be  entertained  by  the 
House  of  Lords  without  the  consent  of  the  Attorney- 
General  or  other  law  officer  of  the  Crown  in  any  case 
where  proceedings  in  error  or  on  appeal  could  not  hitherto 
have  been  had  in  the  House  of  Lords  without  the  fiat  or 
consent  of  such  officer." 

Section  11.  '^  After  the  commencement  of  this  Act  error 
shall  not  lie  to  the  House  of  Lords,  and  an  appeal  shall 
not  lie  from  any  of  the  C!ourts  from  which  an  appeal  to 
the  House  of  Lords  is  given  by  this  Act,  except  in 
manner  provided  by  this  Act,  and  subject  to  such  oofn* 
ditions  as  to  the  vfidue  of  the  subject-matter  in  dispute, 
and  as  to  giving  security  for  costs,  and  as  to  the  time 
within  which  the  appeal  shall  be  brought,  and  generally 
as  to  all  matters  of  practice  and  procedure,  or  otherwise, 
as  may  be  imposed  by  orders  of  the  House  of  Lords." 
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Section  12.  '*  Except  in  so  far  as  may  be  authorized  by      House  of 
orders  of  the  House  of  Lords  an  appeal  shall  not  lie  to     appellate 
the  House  of  Lords  from  any  Court  in  Scotland  or  L*eland    Jubisdiction 
in  any  case,   which  according  to   the  law  or  practice     act,  i876. 
hitherto  in  use,  could  not  have  been  reviewed  by  that  Certain  cases 

-rr  o  1        .  1  If  excluded  from 

House,  either  m  error  or  on  appeal.  appeal. 

Section  13.  "  Nothing  in  this  Act  contained  shall  aflfect  Provision  as 
the  jurisdiction  of  the  House  of  Lords  in  respect  of  any  business"^ 
error  or  appeal  pending  therein  at  the  time  of  the  com- 
mencement of  this  Act,  and  any  such  error  or  appeal  may 
be  heard  and  determined,  and  all  proceedings  in  relation 
thereto  may  be  conducted,  in  the  same  manner  in  all 
respects  as  if  this  Act  had  not  passed." 

Section  14  amends  the  34  &  35  Vict.  c.  91,  relating  to 
the  constitution  of  the  Privy  Council. 

For  sections  15  to  17,  see  sect.  15,  p.  7  {ante)  ;  sect.  16, 
p.  9  ;  sect  17,  p.  80.  : 

Section  18  relates  to  filling  up  vacancies  in  the  High 
Court  of  Justice  occasioned  by  the  removal  of  Judges  to 
the  Court  of  Appeal. 

For  section  1 9,  see  p.  9  {ante) 

Section  20,  "  Where  by  Act  of  Parliament  it  is  provided  Amendment  of 
that  the  decision  of  any  Court  or  Judge  the  jurisdiction  Acts^^^" 
of  which  Court  or  Judge  is  transferred  to  the  High  Court  appeals  from 
of  Justice  is  to  be  final,  an  appeal  shall  not  lie  in  any  certain ^c^ea" 
such  case  from  the  decision  of  the  High  Court  of  Justice, 
or  of  any  Judge  thereof,  to  Her  Majesty's  Court  of  Appeal.** 

Section  21  extends  until  1st  January,  1878,  sect.  34  of 
The  Judicature  Act,  1875,  relating  to  vacancies  in  legal 
offices. 

Section  22.  "  A  district  registrar  of  the  Supreme  Court  of  Appointment 
Judicature  may  from  time  to  time,  but  in  each  case  with  distrkj^reffis- 
the  approval  of  the  Lord  Chancellor  and  subject  to  such  trars. 
regulations  as  the  Lord  Chancellor  may  from  time  to  time 
make,  appoint  a  deputy,  and  all  acts  authorized  or  required 
to  be  done  by,  to,  or  before  a  district  registrar  may  be 
done  by,  to,  or  before  any  deputy  so  appointed :  Provided 
always,  that  in  no  case  such  appointment  shaU  be  made 
for  a  period  exceeding  three  months.    This  section  shall 
come  into  force  at  the  time  of  the  passing  of  this  Act." 
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Definitions : 


**  high  judicial 
offibe:**^ 


« 


superior 
Courts : " 


<f 


error. 


Section  23  relates  to  the  Vice-Admiralty  Court. 
Section  24  repeals  sect.  16  of  the  Church  DiKcipliue  Ac 
[3  &  4  Vict.  c.  86]  and  sects.  20,  21,  and  55  of  The  Judi 
cature  Act,  1873,  and  also  so  much  of  sect.  2  of  Th< 
Judicature  Act,  1875,  as  does  not  relate  to  the  date  o 
the  commencement  of  the  Judicature  Acts. 

Section  25.  ''  In  this  Act,  if  not  inconsistent  with  th< 

context,  the  following  expressions   have    the    meaning 

h^reinafter  respectively  assigned  to  them ;  that  is  to  say, 

*^  High  judicial  office "   means  any  of  the   following 

offices ;  that  is  to  say, 

The  office  of  Lord  Chancellor  of  Great  Britain  oi 
Ireland,  or  of  paid  Judge  of  the  Judicial  Committee 
of  the  Privy  Council,  or  of  Judge  of  one  of  Ew 
Majesty's    superior    Courts  of   Great    Britain    and 
Ireland : 
"  Superior  Courts  of  Great  Britain  and  Ireland  "  means 
and  includes, — 
As  to  England,  Her  Majesty's  High  Court  of  Justice 
and  Her  Majesty's  Court  of  Appeal,  and  the  superior 
Courts  of  law  and  equity  in  England  as  they  existed 
before  the  constitution  of  Her  Majesty's  High  Court 
of  Justice;  and 
As  to  Ireland,  the  superior  Courts  of  law  and  equity  at 

Dublin;  and 
As  to  Scotland,  the  Court  of  Session : 
**  Error  "  includes  a  writ  of  error  or  any  proceedings  in 
or  by  way  of  error." 


StANDma 
Orders. 


Time  limited 
for  presenting 
appeals. 


The  Appettaie  Jurisdiction  Act,  1876,  received  the 
Boyal  Assent  on  the  11th  August,  1876,  and  on  the  14th 
day  of  the  same  month  the  House  of  Lords  made  tlie 
following  standing  orders : — 

[Standing  Order  L] 

That,  except  where  otherwise  provided  by  statute,  no 
petition  of  appeal  be  received  by  this  House  unless  tho 
same  be  lodged  in  the  Parliament  Office  for  presentation 
to  the  House  within  one  year  from  the  date  of  the  last 
decree,  order,  judgment,  or  interlocutor  appealed  from. 
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In  cases  in  which  the  person  entitled  to  appeal  be      house  ov 
vithin   the  age  of  one-and-twenty  years,  or  coYert,  non      ^^^ 
compos  mentis,  imprisoned,  or  ont  of  Great  Britain  and       Orders. 
Ireland^  such   person  may  be  at  liberty  to  present  an 
appeal  to  the  House,  provided  that  the  same  be  lodged  in 
the  Parliament  Office  within  one  year  next  after  full  age, 
dii^coTerture,  coming  of  sound  mind,  enlargement  out  of 
prisoai,  or  coming  into  Great  Britain  or  Ireland :  But  in 
BO  case  shall  any  person  or  persons  be  allowed  a  longer 
time,  on  account  of  mere  absence,  to  present  an  appeal, 
than  fire  years  from  the  date  of  the  last  decree,  order, 
jodgment,  or  interlocutor  appealed  against. 

This  order  is  applicable  to  all  decrees,  &o.  pronounced  on 
aod  alter  November  1,  1876. 

[SxANDiNa  Order  II.] 

That  all  petitions  of  appeal  be  signed,  and  the  reason-  Appeals  to  be 
aUeneas  thereof  certified,  by  two  counsel  who  shall  have  ^'^°fi?*i^ 

'^  certified  bj 

tttended  as  counsel  in  the  Court  below,  or  shall  purpose  counsel. 
tttending  as  counsel  at  the  hearing  in  this  House. 

[Standing  Order  III.] 

That  the  "order  of  service"  issued  upon  the  presenta-  "Order  of 
fr^n  of  an  appeal  for  service  on  the  Bespondent  or  his  *®^^»<*-" 
sclicitor  be  returned  to  the  Parliament  OflSce,  together 
with  an  affidavit  of  due  service  entered  thereon,  within 
the  time  limited  for  the  Appellant  to  lodge  his  printed 
cases,  unless  within  that  period  all  the  Bespondents  shall 
have  lodged  their  printed  cases ;  in  default,  the  appeal  to 
stand  dismissed. 

[Standing  Order  IV.J 

Ordered  in  all  appeals  that  the  Appellant  or  Appellants  ^ecognixaace. 
do  giTe  security  to  the  Clerk  of  the  Parliaments  by  recog-- 
nizanoe  to  be  entered  into  in  person  or  by  substitute  to  the 
Queen  of  the  penalty  of  five  hundred  pounds,  conditioned 
to  pay  to  the  Bespondent  or  Bespondents  all  such  costs  as 
may  be  ordered  to  be  paid  by  the  House  in  the  matter  of 
the  appeal ;  and  further,  that  the  Appellant  or  Appellants 
do  procure  two  sufficient  sureties,  to  the  satisfaction  of 
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EouBB  ov  the  Clerk  of  the  Parliaments,  to  enter  into  a  joint  and 
STAsmsQ  86^61^1  bond  to  the  amount  of  two  hundred  poonde,  or 
Ordebs.  do  pay  into  the  account  of  the  Fee  Fund  of  the  House 
of  Lords  the  sum  of  two  hundred  pounds;  such  bond, 
or  such  sum  of  two  hundred  pounds,  to  be  Bubject  to 
the  Order  of  the  House  with  regard  to  the  costs  of  the 
appeal: 

That  within  one  week  after  the  presentation  of  the 
appeal  the  Appellant  or  Appellants  do  pay  into  the  ac- 
count of  the  Fee  Fund  of  the  House  of  Lords  the  said 
sum  of  two  hundred  pounds,  or  submit  to  the  Clerk  of 
the  Parliaments  the  names  of  the  sureties  proposed  to 
enter  into  the  said  bond ;  and,  in  the  event  of  a  substitute 
being  proposed  to  enter  into  the  said  recognizance,  the 
name  of  such  substitute ;  two  clear  days'  previous  notice 
of  the  names  so  proposed  for  bond  and  recognizance  to 
be  given  to  the  solicitor  or  agent  of  the  Bespondent : 

That  the  said  bond  and  the  recognizance  (whether 
entered  into  by  the  Appellants  or  by  a  substitute)  be 
returned  to  the  Parliament  OfiSce  duly  executed  within 
one  week  from  the  date  of  the  issue  thereof  to  the 
solicitor  or  agent  of  the  Appellant  or  Appellants.  On 
default  by  the  Appellant  or  Appellants  in  compljring  with 
the  above  conditions,  the  appeal  to  stand  dismissed. 

[Standing  Order  V.] 
1.  That  in  English  appeals  the  printed  cases  and  the 
appendix  thereto  be  lodged  in  the  Parliament  Office,  and 
the  cause  set  down  for  hearing,  within  six  weeks  from  the 
date  of  the  presentation  of  the  appeal  to  the  House ;  in 
Scotch  and  Irish  appeals,  within  eight  weeks ;  on  default 
by  the  Appellant  the  appeal  to  stand  dismissed. 
Scotch  appaaU.      2.  That  in  all  appeals  from  (Scotland  the  Appellant 

alone,  in  his  printed  case  or  in  the  appendix  thereto, 
shall  lay  before  this  House  a  printed  copy  of  the  record 
as  authenticated  by  the  Lord  Ordinary ;  together  with  a 
supplement  containing  an  account,  without  argument  or 
statement  of  other  facts,  of  the  further  steps  which  haTO 
been  taken  in  the  cause  since  the  record  was  completed 
and  containing  also  copies  of  the  interlocutors  or  parts  of 


Printed  cases, 
time  limited 
for  lodging, 
and  for  setting 
down  the  cause 
for  hearing. 
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XBterioeotorB  complained  of;   and  each  party  shall  in     HotmoF 
tbi&x  cases  lay  before  the  House  a  copy  of  the  case  pre*     ^^m 
seated  by  them  respectively  to  the  Court  of  Session,  if      ordeml^ 
•ny  socli  case  was  presented  there,  with  a  short  summary 
of  any  additional  reasons  upon  which  he  means  to  insist ; 
■nd  if  there  %hall  have  been  no  case  presented  to  the 
Court  of  Session,  then  each  party  shall  set  forth  in  his 
taae  the  reasons  upon  which  he  founds  his  argument,  as 
ihortly  and  succinctly  as  possible. 

3L  That  all  printed  cases  be  signed  by  one  or  more  Printed  cases 
mmsel,  who  shall  have  attended  as  counsel  in  the  Cfeurt  ^  ^^^f 
below,  or  shall  purpose  attending  as  counsel  at  the  hearing 
in  this  House. 

[Standing  Order  VI.] 

That  all  cross  appeals  be  presented  to  the  Hoase  within  cross  api^eais. 
the  period  allowed  by  Standing  Order  No.  V.  for  lodging 
cases  in  the  original  appeaL 

[Standing  Order  VII.] 

With  regard  to  appeals  in  which  the  periods  severally  Expiry  of  time 
dating  from  the  presentation  of  the  appeal  under  Standiug  ^^'^i  "<*»»• 
Orders  Noe.  IIL,  IV.,  V.,  and  VL  expire  during  the  recess 
of  the  House,  that  such  periods  be  extended  to  the  third 
sitting  day  of  the  next  ensuing  meeting  of  the  House. 

[Standing  Order  VIII.] 

That  where  any  party  or  parties  to  an  appeal  shall  die  SappUmenui 
peoding  the  same,  subsequently  to  the  printed  cases  having  ^^gy^^^ 
been  lodged,  and  the  appeal  shall  be  reyived  against  his  where  appeals 
or  her  representative  or  representatives  as  the  person  or  ^'^^^ei 
persons  standing  in  the  place  of  the  person  or  persons  so 
dying  as  aforesaid,  a  supplemental  case  shall  be  lodged 
by  Ae  party  or  parties  so  reviving  the  same  respectively, 
stating  the  Order  or  Orders  respectively  made  by  the 
House  in  such  case. 

The  like  rule  shall  be  observed  by  the  appellant  and 
respondent  respectively,  where  any  person  or  persons, 
party  or  parties  in  the  Court  below,  have  been  omitted  to 
be  made  a  party  or  parties  in  the  appeal  before  this  House, 
and  shall,  by  leave  of  the  House,  upon  petition  or  other- 
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wise,  be  added  as  a  party  or  parties  to  the  said  ap{ieal  after 
the  printed  cases  in  such  appeal  shall  hare  been  lodged. 

[Standdjg  Obdes  IX.] 

That  when  any  petition  of  appeal  shall  be  presented  to 
this  House  from  any  interlocutory  judgment  of  either  di?i- 
sion  of  the  Lords  of  Session  in  Scotland,  the  ooansel  who 
shall  sign  the  said  petition,  or  two  of  the  counsel  for  the 
party  or  parties  in  the  Court  below,  shall  sign  a  certificate 
or  declaration,  stating  either  that' leave  was  given  by  that 
division  of  the  judges  pronouncing  such  interlocutory 
judgment  to  the  Appellant  or  Appellants  to  present  such 
petition  of  appeal,  or  that  there  was  a  difference  of  ofMLoion 
amongst  the  judges  of  the  said  division  pronouncing  6uch 
interlocutory  judgment. 

[Standing  Order  X.] 

That  in  all  cases  in  which  this  House  shall  make  any 
order  for  payment  of  costs  by  any  party  or  parties  in  any 
cause  without  specifying  the  amount,  the  Clerk  of  the 
Parliaments  or  Clerk  Assistant  shall,  upon  the  application 
of  either  party,  appoint  such  person  as  be  shall  think  fit 
to  tax  such  costs,  and  the  person  so  appointed  may  tax 
and  ascertain  the  amount  thereof,  and  shall  report  the 
same  to  the  Clerk  of  the  Parliaments  or  Clerk  Assistant  : 

That  the  same  fees  shall  be  demanded  from  and  paid 
by  the  party  applying  for  such  taxation  for  and  in  respect 
thereof  as  are  now  or  shall  be  fixed  by  any  resolution  of 
this  House  concerning  such  fees ;  and  the  said  person  so 
appointed  to  tax  such  costs  may,  if  he  thinks  fit»  either 
add  or  deduct  the  whole  or  a  part  of  such  fees  at  the  foot  i 
of  bis  report :  And  the  Clerk  of  the  Parliaments  or  Clerk 
Assistant  may  give  a  certificate  of  such  costs,  expressing 
the  amount  so  reported  to  him  as  aforesaid;  and  the 
amount  in  money  certified  by  him  in  such  certificate  shall 
be  the  sum  to  be  demanded  and  paid  under  or  by  virtue 
of  such  order  as  aforesaid  for  payment  of  costs. 


Practice  upon 
appeals. 


Under  The  Appellate  Jurisdiction  Act,  1876,  the  prac- 
tice upon  appeals  to  the  House  of  Lords  is  simplifi^> 
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the  appeal  being  in  all  cases  by  a  short  petition  the  prayer     hottbe  of 
of  which  is  reformed ;  and,  in  the  lines  of  the  old  English       x^kaL 

constitntion,  the  appeal  is  treated  as  being  a  review  of - 

the  subject-matter  appealed  against  before  Her  Majesty 
in  Her  Court  of  Parliament  (see  section  4).  An  appeal 
(as  to  England)  now  lies  to  the  House  of  Lords  only 
from  any  order  or  judgment  of  Her  Majesty*s  Court  of 
Appeal  As  to  the  time  within  which  appeals  may  be 
presented,  and  as  to  the  security  for  costs  see  Stand- 
Orders  I.  and  IV.) 

Formerly  an  appeal  would  lie  to  the  House  of  Lords  Enrolment, 
from  any  decree  or  order  of  the  Court  of  Chancery  when 
enrolled,  and  decrees  and  orders  of  the  Master  of  the  Bolls 
and  yice-Chancellors  were  not  unfreqnently  enrolled  with 
the  object  of  avoiding  any  intermediate  appeal. 

The  enrolment  of  any  decree  or  order  was  under  the 
old  practice  absolutely  essential  for  the  purposes  of  an 
appeal  to  the  House  of  Lords,  for  otherwise  the  Court 
of  Chancery  would  have  had  jurisdiction  to  re-hear  the 
6ubject-matter  of  and  to  rescind  or  vary  the  decree  or 
order.  So  long  as  subordinate  relief  was  open,  it  was  the 
practice  of  the  House  to  decline  to  interfere,  and  it  was 
necessary  to  show  that  such  re-hearing  was  absolutely  cut 
off  before  access  could  be  had  to  the  Court  of  last  resort 
[see  Macqueen's  Practice,  p.  119  «^  sey.] 

Under  the  old  practice  the  petition  usually  stated  con-  Petition. 
cisely  the  general  subject-matter  of  the  appeal,  and  it  was 
necessary  to  set  out  fully  the  order  or  judgment  or  part 
of  the  order  or  judgment  complained  of,  that  the  order  or 
judgment  has  been  enrolled,  and  the  date  of  the  enrolment. 
But  see  now  as  to  form  of  petition,  p.  689  (post). 

The  enrolment  of  an  order  or  judgment  of  the  High 
Court  of  Justice  would  not  prevent  an  intermediate  appeal 
and  would  be  a  useless  ceremony,  for  the  High  Court  of 
Justice  could  not  by  enrolling  its  own  decree  abridge  the 
powers  vested  by  section  19  of  the  Judicature  Act,  1873, 
in  tbe  Court  of  Appeal  to  hear  and  determine  appeals 
from  that  Court.  See  Hastie  v.  Hastie^  2  Ch.  D.  304. 
The  appeal  to  the  House  of  Lords  is  not  from  the  High 
Court  of  Justice,  but  from  the  order  or  judgment  of  the 
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Court  of  Appeal.     See  section  3,  AppeUaie  JuriacUction 
Act,  187G,  p.  462  (afite). 

The  principle  upon  which  the  House  of  Lords  formerly 
acted  in  requiring  the  enrolment  of  decrees  and  orders 
appealed  from  would  seem  to  apply  to  the  new  practice. 
At  the  same  time  it  will  be  observed  that  the  form  of  the 
petition,  post,  p.  689,  does  not  require  any  statement  re- 
lating to  enrolment  On  the  other  hand  the  standing 
orders  are  silent  as  to  enrolment.  The  petition  of  appeal 
must  be  signed  and  certified  by  counseL 

As  to  the  duty  of  Counsel  in  this  respect,  Lord  Eldon,  re- 
ferring to  a  remark  that  Counsel  might  often  without  breach  of 
duty  sign  appeals  in  cases  where  the  Court  would  think  there 
was  not  much  ground  for  them,  observed  that  there  had  been 
so  many  cases  in  which  he  had  when  at  the  bar  succeeded  when 
he  thought  he  was  not  entitled,  and  tfice  versa,  that  he  agreed 
that  the  case  ought  to  be  pretty  clear  before  Counsel  should 
refuse  to  give  their  sanction  to  an  appeal;  there  might  be 
many  cases  very  proper  to  be  re-hoard  when  the  Counsel's 
owTi  opinion  might  not  be  in  favour  of  the  appeal,  Wood  v, 
Milner,  IJ.  &  W.  636. 

Upon  being  lodged  within  the  prescribed  time  at  the 
Parliament  Olfice,  the  petition  will  in  due  time  be  pre- 
sented; and  an  order  of  service  is  made  requiring  the 
respondent  to  answer.  See,  as  to  security  for  costs  and 
procedure  generally  on  appeals,  Standing  Order  IV.  (ante 
p.  469),  forms  and  directions  for  Agents,  Appendix,  Book 
VI.  (post,  p.  689  et  seq.)  If  the  appeal  be  in  any  respect 
irregular  or  informal,  the  respondent  should  at  once  and 
belore  putting  in  his  answer,  present  his  petition  to  the 
House  objecting  to  the  appeal  by  reason  of  such  irregu- 
larity or  informality,  and  praying  that  the  appeal  might 
therefore  be  dismissed  with  costs. 

The  principle  has  for  many  years  been  well  established 
that  upon  an  appeal  to  the  House  of  Lords,  no  evidence 
can  be  received  which  was  not  laid  before  the  Ck>urt 
below.  The  evidence  intended  to  be  used  on  the  appeal 
is  printed.  In  practice  it  is  generally  found  that  a  joint 
appendix  of  the  evidence  can  be  most  properly  advised, 
and  such  Appendix  should  omit  whatever  is  really  im* 
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znaleml  lor  the  purposes  of   the   appeaL     The   joint      house  or 
appendix  is  frequently  not  only  a  means  of  avoiding  the       a*^*"* 

ittelesB  expense  of  double  printing  of  the  same  matter,  

but  is  a  great  convenience  to  counsel  in  arguing  the 
appeal,  as  well  as  to  draftsmen  on  whom  the  duty  may 
«ltfTolT6  of  preparing  the  respective  cases  of  the  appellant 
liiMi  respondent. 

Formerly  the  facts  and  reasons  in  law  upon  which  the 
Appellant  and  respondent  respectively  relied  on  the  appeal 
«^  re  always  stated  in  separate  cases,  severally  called  ^^  the 
appellant's  case  "  and  ''  the  respondent's  case."  But  now 
^  joint  case  may  be  lodged  with  reasons  pro  and  con^ 
*bus  avoiding  the  necessity  of  separate  cases;  where  a 
juiQt  case  is  not  agreed  to,  separate  cases  will  still  be 
requisite. 

Great  skill  and  care  are  required  in  drafting  the  cases,  Appellant's 
5»>  that  the  substance  of  every  material  fact  appearing  J^q^Tciim' 
ih>m  the  pleadings  or  by  the  evidence  in  favour  of  the 
Appellant  or  respondent,  as  the  case  may  be,  and  of  such 
facts  alone  are  stated  or  referred  to,  and  that  as  concisely 
as  practicable,  and  that  all  the  reasons  in  law  upon  which 
the  cases  are  founded  may  clearly  appear.  The  cases  are 
piinted  and  lodged,  together  with  the  appendix,  at  the 
Parliament  Office.  Of  late  years  the  useful  system  has 
Wn  adopted  of  printing  in  the  margin  of  the  case  a 
reference  to  the  pages  in  the  appendix  where  the  para- 
graph in  the  pleading  or  evidence  may  be  found  upon 
vhich  the  statement  of  the  fact  is  based*  The  cases  are 
dgned  by  counsel. 

According  to  the  old  practice  if  the  plaintiff  intended  to  Staying 
ujjpeal  to  the  House  of  Lords  against  a  decree  or  order  proc«^>°g» 
dismissing  his  bill,  the  proper  course  was  for  him  cU  the  appeal. 
keariug,  to  ask  the  Court  so  to  frame  its  decree  as  to  keep 
alive  its  jurisdiction  pending  the  appeal :  Oddie  v.  Woodford^ 
3 IL  &  C.  584,  at  p.  625 ;  OaUoway  v.  Lard  Mayor  dec.  of  London 
I  No.  2),  3  D.  G.  J.  &  S.  59. 

In  the  beginning  of  the  last  century  the  rule  adopted  in 
the  Uotifle  of  Lords  on  English  and  Irish  causes  was  **  that 
the  receiving  an  appeal  put  a  stop  to  the  proceedings  against 
the  appellant  in  the  Court  below."    And  shortly  after  the 
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House  of 

Lords 
Appeals. 

Staying 
proceedings 
pending  appeal. 


Application 
to  stay 
proceedings. 


Act  of  Union  between  Englcmd  and  Scotland  the  pratctic 
was  extended  to  Sootch  appeals,  an  order  having  been  xn^ui^ 
(1709)  that  after  an  appeal  should  be  reoeived  by  the  Houst 
from  any  sentence  or  decree  pronounced  in  any  Court  h 
Scotland,  and  an  order  made  by  the  House  for  the  responden 
to  answer  such  appeal,  and  notice  of  such  order  duly  eervet 
on  the  respondent,  the  sentence  or  decree  so  appealed  againsi 
from  such  time  ought  not  to  be  carried  into  execution  bj 
any  process  whatever.  But  the  old  rule  as  to  English  and 
Irish  causes  has  long  since  become  inoperative  as  to  appeals 
from  Courts  of  Equity. 

At  least  as  early  as  1804  the  clear  understanding  of  the 
House  of  Lords  was  that  proceedings  in  the  Court  of  Chancery 
were  not  stayed  by  an  appeal  [per  Lord  Eldon],  T&c  Warden 
dc.  of  St,  PauVs  V.  Morris,  9  Ves.  315 :  and  in  1807  a  Com- 
mittee of  the  House  reported  that  according  to  the  then 
practice  of  the  House  of  Lords,  appeals  did  not  stay  pro- 
ceedings in  Courts  of  Equity  in  the  causes  in  which  appeals 
were  made,  and  that  such  causes  might  be  proceeded  on  in  the 
Courts  of  Equity,  unless  such  Courts  should  make  order  thereon 
to  the  contrary,  in  causes  in  which  they  might  be  applied  to 
for  that  purpose,  or  unless  in  special  cases  the  House  should 
interpose  by  special  order.  See  report  on  petition,  Burke  v. 
Brown  (1807)  set  out  in  Macqueen*s  Practice,  p.  235. 

In  Huguenin  v.  Baseleyy  15  Ves.  180,  at  p.  182  (which  followed 
shortly  after  that  report).  Lord  Eldon,  after  mentioning  that  a 
special  application  to  stay  proceedings  under  a  decree,  might 
be  made  either  to  the  House  of  Lords  or  to  the  Court  below, 
observed,  "  It  is  much  n^ore  expedient  that  the  application 
should,  if  it  can,  be  made  to  the  House  than  to  the  Court 
below ;  as  the  order  upon  that  occasion  may  be  the  subject  of 
appeal." 

Several  cases  are  cited  in  Macqueen's  PrcuUice  (pp.  237  to  240) 
in  which  the  House  of  Lords  has  interposed  to  stay  proceedings; 
for  instance,  in  Wood  v.  Bowe  (1820),  Macqueen  (p.  239X 
pending  an  appeal  in  the  House,  the  Lords  ordered  that  all 
proceedings  to  compel  an  answer  in  the  Court  of  Chancciy 
by  attachment  should  be  stayed. 

A  few  years  afterwards,  an  order  of  the  Court  of  Chancery 
was  made  that  every  application  to  stay  proceedings  Q{x>n 
any  decree  or  order  which  was  appealed  from  should  be  made 
first  to  the  Judge  who  pronounced  the  decree  or  order  [Ord. 
46,  3  Apr.  1828,  which  constituted  rule  12  of  the  6th  Con- 
solidated Order]  ;  but  that  rule  is  no  longer  in  force.    Order 
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inn.  nile  16  of  the  rules  of  the  Supreme  Court  provides 
tbt  an  appeal  shall  not  operate  as  a  stay  of  execution  or  of 
proceedings  under  the  decision  appealed  from,  except  so  far 
as  the  Court  appealed  from,  or  any  Judge  thereof,  or  the  Court 
of  Appeal  may  so  order. 

See  farther  as  to  the  practice  relating  to  stay  of  proceed- 
bgs.  pages  321-324  (anU). 

See  for  form  of  appeal.  Method  of  Procedure  and  Directions 
fvr  Agents,  Ajppendix^  Book  VI.,  p.  689  et  seq. 
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Acts — Orders — Schedules  of  Forms,  Costs, 

Court  Fees,  Etc. 

5an.— /s  {his  appendix  the  several  sections  of  the  Judicature  Acis^ 
1873  dk  1875,  which  have  been  pabtlt  but  not  wholly 
repealed,  are  printed  in  italics. 

JTOICATUEE  ACT,  1873.    [36  &  37  Vict.  c.  66.]      -^TcT™ 

.  ^  A.D.  W73. 

ia  Ad  far  the  Constitution  of  a  Supreme  Courts  and  for  

ofter  purposes  relating  to  the  better  Administration  of 
J\tdice  in  England  ;  and  to  Authorize  the  Transfer  to  the 
Appelate  Division  of  such  Supreme  Court  of  the  Juris-- 
dicfiofi  of  ihe  Judicial  Committee  of  Her  Majesty* s  Privy 
Guinea.  [5th  August  1873.] 

Whereas  it  is  expedient  to  constitute  a  Supreme  Court, 
ttd  to  make  provision  for  the  better  administration  of 
justice  m  England : 

And  whereas  it  is  also  expedient  to  alter  and  amend  the 
^w  relating  to  the  Judicial  Committee  of  Her  Majesty's 
Pri^y  Council : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
^  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
>8  follows : 

PRELIMINART. 

1*  This  Act  may  be  cited  for  all  purposes  as  ^  The  Short  titi«^ 
fittpteme  Ciourt  of  Judicature  Act,  1873.'' 
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Aot  1878. 


Union  of 
existing 
Coarts  into 
one  Supreme 
Court. 


Words  in 
italics  repealed 
by  the  Supreme 
Court  of 
Judicature 
Act,  1875, 
sect,  33. 


Constitution 
of  High  Court 
of  Justice. 

Explained  and 
amended  by  Act 
1875,  s.  3.  See 
also  Appellate 
Jurisdiction 
Act,  1876,  88, 
15  to  19 
inclusive. 


2  related  to  the  commencement  of  the  Act,  and  was  repectf^t 
hy  the  Supreme  Court  of  Judicature  (Commencement)  Ajd 
1874 

PART  L 

CONSTITUTION  AND  JUDGES  OP  SUPREME  COURT. 

3.  From  and  after  the  time  appointed  for  the  corn* 
mencement  of  this  Act,  the  several  Courts  hereinaftei 
mentioned,  (that  is  to  say),  the  High  Conrl  of  Chancery 
of  England,  the  Court  of  Queen's  Bench,  the  Court  ol 
Common  Pleas  at  Westminster,  the  Court  of  Exchequer, 
the  High  Court  of  Admiralty,  the  Court  of  Probate,  the 
Court  for  Divorce  and  Matrimonial  Causes,  \and  iJiB 
London  Court  of  Banhrvptey,']  shall  be  united  and  con- 
solidated together,  and  shall  constitute,  under  and  subject 
to  the  provisions  of  this  Act,  one  Supreme  Court  of 
Judicature  in  England. 

4  relates  to  the  division  of  the  Supreme  Court  into 
a  Court  of  original  and  a  Court  of  appellate  jurisdictioD, 
and  is  set  out  at  page  3  (ante). 

5.  Her  Majesty's  High  Court  of  Justice  shall  be  con- 
stituted as  follows : — The  first  Judges  thereof  shall  be  the 
Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Bolls,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  the  Lord  Chief  Baron  of  the  Exchequer,  the  several 
Vice-Chancellors  of  the  High  Court  of  Chancery,  the 
Judge  of  the  Court  of  Pi-obate  and  of  the  Court   for 
Divorce    and    Matrimonial  Causes,  the  several  Puisne 
Justices  of  the  Courts  of  Queen's  Bench  and  Common 
Pleas  respectively,  the  several  Junior  Barons  of  the  Court 
of  Exchequer,  and  the  Judge  of    the  High  Court   of 
Admiralty,  except  such,  if  any,  of  the  aforesaid  Judges 
as  shall  be  appointed  ordinary  Judges  of  the  Court  of 
Appeal. 

Subject  to  the  provisions  hereinafter  contained,  when* 
ever  the  office  of  a  Judge  of  the  said  High  Court  shall 
become  vacant,  a  new  Judge  may  be  appointed  thereto  by 
Her  Majesty,  by  Letters  Patent.  'All  persons  to  be  here- 
after appointed  to  fill  the  places  of  the  Lord  Chief  Justice 
of  England,  the  Master  of  the  BoUs»  the  Lord  Chief 
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Justice  of  tiie  Common  Fleas,  and  the  Lord  Chief  Baron,  Ast  187S. 
and  their  successors  respectively,  shall  continue  to  be 
ippointed  to  the  same  respective  offices,  with  the  same 
pfeoedenoe,  and  by  the  same  respective  titles,  and  in  the 
same  maimer,  respectively,  as  heretofore.  Every  Judge 
vho  dudl  be  appointed  to  fill  the  place  of  any  other 
Jodge  of  the  said  High  Court  of  Justice  shall  be  styled  iu 
bis  appointment  *^  Judge  of  Her  Majesty's  High  Court  of 
Jostice,'*  and  shall  be  appointed  in  the  same  manner  in 
which  the  Puisne  Justices  and  Junior  Barons  of  the 
Superior  Courts  of  Common  Law  have  been  heretofore 
appointed  :  [Provided  altvays,  that  if  at  the  commeneement  Proviso 
^iUsAHthe  number  of  Puisne  Justices  and  Junior  Barons  ^^^gf  ^ 
vho  shall  become  Judges  of  the  said  High  Court  shall  exceed 
iweke  in  the  whole,  no  new  Judge  of  the  said  High  Court 
AaU  he  appointed  in  the  place  of  any  such  Puisne  Justice  or 
Junior  Baron  who  shall  die  or  resign  while  such  whole 
mtmiber  shall  eaceeed  twelve^  it  being  intended  that  the  per* 
maneni  number  of  Judges  of  the  said  High  Court  shaU  not 
aeeed  tteentjf'One,] 

All  the  Judges  of  the  said  Court  shall  have  in  all 
respects,  save  as  in  this  Act  is  otherwise  expressly  pro- 
ved, equal  power,  authority,  and  jurisdiction ;  and  shall 
he  addressed  in  the  manner  wliich  is  now  customary  in 
Addressing  the  Judges  of  the  Superior  Courts  of  Common 
Law. 

The  Lord  Chief  Justice  of  England  for  the  time  being 
shall  be  President  of  the  said  High  Court  of  Justice  in 
the  absence  of  the  Lord  Chancellor. 

6  rdated  to  the  constitution  of  (he  Court  of  Appeal  and 
teas  repealed  by  Act,  1875,  s.  33. 

7  related  to  vacancies  by  resignation  of  Judges  and 
effect  of  vacancies  generally,  and  is  set  out  at  page  10. 

8  relates  to  qualification  of  Judges,  and  is  set  out  at 
page  10. 

9  and  10  rdated  to  tenure,  and  oaths  of  office,  and  prece^ 
denee  of  Judges,  and  were  repealed  by  Act,  1875,  s.  33. 

11  saved  the  rights  and  obligations  of  existing  Judges, 
and  is  set  out  at  page  11. 

12  provides  for  extraordinary  duties  of  Judges  of  the 
former  Courts,  and  is  set  out  at  page  12. 


480  JUDICATURE  ACT,  1873.  [book  vi 

Aet  1878,  13.  Subject  to  the  provisions  in  this  Act  contained  witi 
Salaries  of  respect  to  existing  Judges,  there  shall  be  paid  the  follow 
future  Judges,   ing  salaries,  which  shall  in  each  case  include  any  pensioi 

granted  in  respect  of  any  public  office  previouaiy  filled  bj 
him,  to  which  the  Judge  may  be  entitled : 

To  the  Lord  Chancellor,  the  sums  hitherto  payable  U 

him; 
To  the  Lord  Chief  Justice  of  England,  the  Master  o\ 
the  Bolls,  the  Lord  Chief  Justice  of  the  Commoi] 
Fleas,  and  the  Lord  Chief  Baron  of  the  Exchequer, 
the  same  annual  sums  which  the  holders  of  those 
offices  now  respectively  receive ; 
To  each  of  the  ordinary  Judges  of  the  Court  of  Appeal ; 

and 
To  each  of  the  other  Judges  of  the  High  Court  of 
Justice,  the  sum  of  five  thousand  pounds  a  year. 
Ciatue  repealed      [No  Salary  shaU  he  pay  Me  to  any  additional  Judge  of  the 
^^  ^®^^'      Court  of  Appeal  appointed  under  this  Aet ;  hut  noOUng  in 

this  Act  shall  in  any  way  prejudice  the  right  of  any  such 

additional  Jvdge  to  any  pension  to  which  he  may  he  by  law 

entitled.] 

Retiring  14.  Her  Majesty  may,  by  Letters  Patent,  grant  to  any 

fature^Judges    J^^ge  of  the  High  Court  of  Justice,  or  to  any  ordinary 

of  High  Court   Judge  of  the  Court  of  Appeal  who  has  served  for  fifteen 

ordinary  years  as  a  Judge  in  such  Courts,  or  either  of  them,  or  who 

Judges  of         ig  disabled  by  permanent  infirmity  from  the  performance 

Appeal.  of  the  duties  of  his  office,  a  pension,  by  way  of  annuity, 

to  be  continued  during  his  life : 

Li  the  case  of  the  Lord  Chief  Justice  of  England,  the 
Master   of  the   Bolls,  the  I^rd   Chief  Justice  of 
the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  the  same  amount  of  pension  which  at 
present    might   under  the   same  circumstances  be 
granted  to  the  holder  of  the  same  office : 
Li  the  case  of  any  ordinary  Judge  of  the  Court  of 
Appeal  or  any  other  Judge  of  the  High  Court  of 
Justice,  the  same  amount  of  pension  which  at  pre- 
sent might  under  the  same  circumstances  be  granted 
to  a  Puisne  Justice  of  the  Court  of  Queen's  Seneh. 
Salaries  and  15,  Subject  to  the  provislous  in  this  Act  contained 

to  be^paid.  ^^    with  respect  to  existing  Judges,  the  salaries,  allowaiK^ 
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and  pensioDS  payable  to  the  Judges  of  the  High  Court  of     Aot  1878. 

Jostice^  and  the  ordinary  Judges  of  the  Court  of  Appeal 

psipeetiTely,  shall  be  charged  on  and  paid  out  of  the 

CoDsdidated   Fund  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  or  the  growing  produce  thereof: 

sDch  salaries  and  pensions  shall  grow  due  from  day  to 

daj,  bat  shall  be  payable  to  the  persons  entitled  thereto, 

ur  to  their  executors   or  administrators,  on  the  usual 

quarterly  days  of  payment,  or  at  such  other  periods  in 

eroy  year  as    the  Treasury  may   from   time  to  time 

determine. 


PART  IL 

JX7BISDICTI0N  AND  LAW. 

16.  The  High  Court  of  Justice  shall  be  a  Superior  junsdictioD 
Court  of  Record,  and,  subject  as  in  this  Act  mentioned,  **J^^8^  ^"'* 
there  shall  be  transferred  to  and  vested  in  the  said  High 
Coart  of  Justice  the  jurisdiction  which,  at  the  commence- 
ment of  this  Act,  was  Tested  in,  or  capable  of  being 
exercised  by,  all  or  any  of  the  Courts  following ;  (that  is 
V)  say,) 

(1.)  The  High  Court  of  Chancery,  as  a  Common  Law 
Court  as  well  as  a  Court  of  Equity,  including 
the  jurisdiction  of  the  Master  of  the  Rolls,  as  a 
Judge  or  Master  of  the  Court  of  Chancery,  and 
any  jurisdiction  exercised  by  him  in  relation  to 
the  Court  of  Chancery  as  a  Common  Law 
Court; 

(2l)  The  Court  of  Queen's  Bench ; 

(3.)  The  Court  of  Common  Pleas  at  Westminster ; 

(1)  The  Court  of  Exchequer,  as  a  Court  of  Revenue,  as 
well  as  a  Common  Law  Court ; 

(5.)  The  High  Court  of  Admiralty ; 

(6.)  The  Court  of  Probate ; 

(7.)  The  Court  for  Divorce  and  Matrimonial  Causes ; 

(j^.)  [The  London  Court  of  Bankruptcy ;]  Words  in 

(9.)  The  Court  of  Common  Pleas  at  Lancaster ;  ^^^^msf 

(10.)  The  Court  of  Pleas  at  Durham ;  «•  33. 

2  I 
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[book  VI. 


Aot  1878. 


Rules  of  law 
upon  certain 
points. 


Admifusiration 
of  assets  of 
iftaolveni 
estates.     This 
s^scction  1 
repealed  by  Act 
1875,  s.  10. 


(11.)  The  Oourts  created  by  Commissions  of  Assize,  of 
Oyer  and  Terminer,  and  of  Gaol  Delivery,  or 
any  of  such  Commissions : 
The  jurisdiction  by  this  Act  transferred  to  the  High 
Court  of  Justice  shall  include  (subject  to  the  exceptions 
hereinafter  contained)  the  jurisdiction  which,  at  the  com- 
mencement of  this  Act,  was  Tested  in,  or  capable  of  being 
exercised  by,  all  or  any  one  or  more  of  the  Judges  of  the 
said  Courts,  respectively,  sitting  in  Court  or  Chambers,  or 
elsewhere,  when  acting  as  Judges  or  a  Judge,  in  pursuance 
of  any  statute,  law,  or  custom,  and  all  powers  given  to 
any  such  Court,  or  to  any  such  Judges  or  Judge,  by  any 
statute;  and  also  all  ministerial  powers,  duties,  and 
authorities,  incident  to  any  and  every  part  of  the  juris- 
dictions so  transferred. 

17  relates  to  jurisdiction  not  transferred  to  the  High 
Court,  and  is  set  out  at  page  15. 

18  relates  to  jurisdiction  transferred  to  Court  of  Appeal, 
and  is  set  out  at  page  16. 

19  relates  to  Appeals  from  the  High  Court,  and  is  set 
out  at  page  17. 

20  and  21  related  respectively  to  appeals  to  the  House 
of  Lords  and  to  the  Privy  Council,  and  were  repealed  by 
The  Appellate  Jurisdiction  Act,  1876,  s.  24. 

22  relates  to  transfer  of  pending  business,  and  is  set  out 
at  page  19. 

23  relates  to  rules  as  to  exercise  of  jurisdiction,  and  is 
set  out  at  page  22. 

24  relates  to  the  concurrent  administration  of  law  and 
equity,  and  is  set  out  at  page  23. 

25.  And  whereas  it  is  expedient  to  take  occasion  of  the 
union  of  the  several  Courts  whose  jurisdiction  is  hereby 
transferred  to  the  said  High  Court  of  Justice  to  amend 
and  declare  the  law  to  be  hereafter  administered  in 
England  as  to  the  matters  next  hereinafter  mentioned: 
Be  it  enacted  as  follows : 

(1.)  [In  the  administration  by  the  (hurt  of  the  assets  of 
any  person  who  may  die  after  the  passing  of  this 
Actf  and  whose  estate  may  prove  to  he  insufficieni 
for  the  payment  in  fuU  of  his  dMs  and  UMUti^ 
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the  tame  rules  shall  prevail  and  be  observed  as  to     Aot  1878. 


the  respective  rights  of  secured  arid  unsecured 
eredOorSy  and  as  to  debts  and  liabilities  provable, 
cmd  as  to  the  valuation  of  annuities  and  future  or 
contingent  liabUities^  respectively ^  as  may  be  in 
force  for  the  time  being  under  the  law  of  bank- 
ruptcy with  respect  to  the  estates  of  persons  ad- 
judged bankrupt;  and  all  persons  who  in  any 
such  case  would  be  entitled  to  prove  for  and  receive 
dividends  out  of  the  estate  of  any  suck  deceased 
person  may  come  in  under  the  decree  or  order  for 
the  administration  of  such  estate  and  maJce  such 
claims  against  the  same  as  they  may  respectively  be 
entitled  to  by  virtue  of  this  Act."] 

(2.)  No  claim  of  a  cestui  que  trust  a^inst  his  trustee  sutntcs  of 
for  any  property  held  on  an  ezpre^  trust,  or  in  ^^ 
respect  of  any  breach  of  such  trust,  shall  be  held  to  express 
to  be  barred  by  any  Statute  of  Limitations.  '°*  ' 

(3.)  An  estate  for  life  without  impeachment  of  waste  Eqaiubie 
shall  not  confer  or  be  deemed  to  have  conferred  ^"^ 
upon  the  tenant  for  life  any  legal  right  to  com- 
mit waste  of  the  description  known  as  equitable 
waste,  unless  an  intention  to  confer  such  right 
shall  expressly  appear  by  the  instrument  cre- 
ating such  estate. 

(4.)  There  shall  not,  after  the  commencement  of  this  Merger. 
Act,  be  any  merger  by  operation  of  law  only 
of  any  estate,  the  beneficial  interest  in  which 
would  not  be  deemed  to  be  merged  or  extin- 
guished in  equity. 

(5.)  A  mortgagor  entitled  for  the  time  being  to  the  Saiu  for 
possession  or  receipt  of  the  rents  and  profits  of  ^*a*^*  b** 
any  land  as  to  which  no  notice  of  his  intention  mortgagor 4. 
to  take  possession  or  to  enter  into  the  receipt  of 
the  rents  and  profits  thereof  shall  have  been 
given  by  the  mortgagee,  may  sue    for    such 
possession,  or  for  the  recovery  of  such  rents  or 
profits,  or  to  prevent  or  recover  damages  in 
respect  of  any  trespass  or  other  wrong  relative 
thereto,  in  his  own  name  only,  unless  the  cause 

2  I  2 
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Aflt  1878>  of  action  arises  upon  a  lease  or  other  contract 

made  by  him  jointly  with  any  other  person. 
Alignment  (6.)  Any  absolute  assignment^  by  writing  under  the 

chMes^in***^  hand  of  the  assignor  (not  purporting  to  be  by 

action.  way  of  charge  only),  of  any  debt  or  other  legal 

chose    in  action,  of  which    express   notice  in 
writing  shall  have  been  given  to  the  debtor, 
trustee,  or  other  person  from  whom  the  aasignor 
would  have  been  entitled  to  receive  or  claim 
such  debt  or  chose  in  action,  shall  be,  and  be 
deemed  to  have  been  effectual  in  law  (subject  to 
all  equities  which  would  have  been  entitled  to 
priority  over  the  right  of  the  assignee  if  this 
Act  had  not  passed,)  to  pass  and  transfer  the 
legal  right  to  such  debt  or  chose  in  action  from 
the  date  of  such  notice,  and  all  legal  and  other 
remedies  for  the  same,  and  the  power  to  give  a 
good  discharge  for  the  same,  without  the  con- 
currence of  the  assignor :  Provided  always^  that 
if  the  debtor,  trustee,  or  other  person  liable  in 
respect  of  such  debt  or  chose  in  action  shall 
have  had  notice  that  such  assignment  is  disputed 
by  the  assignor  or  any  one  claiming  under  him, 
or  of  any  other  opposing  or  conflicting  claims  to 
such  debt  or  chose  in  action,  he  shall  be  entitled, 
if  he  think  fit,  to  call  upon  the  several  persons 
making  claim  thereto  to  interplead  concerning 
the  same,  or  he  may,  if  he  think  fit,  pay  the 
same  into  the  High  Court  of  Justice  under  aod 
in  conformity  with  the  provisions  of  the  Acts  for 
the  relief  of  trustees, 
stipulations  (7.)  Stipulations  in  contracts,  as  to  time  or  otherwise, 

ewence  of  which  would  uot  before  the  pcusing  of  this  Ad 

contract*.  have  been  deemed  to  be  or  to  have  becomo 

^arpfatn«d  ^f  ^^^  esseucc  of  such  coutracts  in  a  Court  of 

by  Actio!  Of  -n       •.  »     n  .  •         n    ^  i 

,.  10.  Eqmty,  shall  receive   in  all  Courts  the  same 

construction  and  effect  as  they  would  have  here- 
tofore received  in  equity. 
Injunctions  (S*)  ^  maudamus  or  an  injunction  may  be  granted  or  a 

and  receivers.  receiver  appointed  by  an  interlocutory  order  of 
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the  Court  in  all  cases  in  which  it  shall  appear  A0t  1871. 
to  the  Court  to  be  just  or  conyenient  that  such 
order  should  be  made;  and  any  such  order 
may  be  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the  Court  shall 
think  just ;  and  if  an  injunction  is  asked,  either 
before,  or  at,  or  after  the  hearing  of  any  cause 
or  matter,  to  prevent  any  threatened  or  appre- 
hended waste  or  trespass,  such  injunction  may 
be  granted,  if  the  Court  shall  think  fit,  whether 
the  person  against  whom  such  injunction  is 
sought  is  or  is  not  in  possession  under  any 
claim  of  title  or  otherwise,  or  (if  out  of  pos- 
session) does  or  does  not  claim  a  right  to  do 
the  act  sought  to  be  restrained  under  any  colour 
of  title ;  and  whether  the  estates  claimed  by 
both  or  by  either  of  the  parties  are  legal  or 
equitable. 

(9.)  In  any  cause  or  proceeding  for  damages  arising  Damages  by 
out  of  a  collision  between  two  ships,  if  both  coHttions  at 
sliips  shall  be  found  to  have  been  in  fault,  the  "^ 
rules  hitherto  in  force  in  the  Court  of  Admiralty, 
80  far  as  they  have  been  at  variance  with  the 
rules  in  force  in  the  Courts  of  Common  Law, 
shall  prevail. 

(10.)  In  questions  relating  to  the  custody  and  education  infants. 
of  infants  the  Rules  of  Equity  shall  prevail. 

(11.)  Generally  in  all  matters  not  hereinbefore  particu-  Cases  of 
larly  mentioned,  in  which  there  is  any  conflict  or  convict  i»ot 
variance  between  the  Bules  of  Equity  and  the 
Rules  of  the  Common  Law  with  reference  to  the 
same  matter,  the  Rules  of  Equity  shall  prevail. 
[See  p.  30  arUe,  et  seqJ] 
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^»^'  PART  III. 

8ITTIKGS  AND  DISTRIBUTION  OF  BUSINESS. 

26  relates  to  abolition  of  terms,  and  is  set  out  at 
page  65. 
Vacations.  27.  Her  Majesty  in  Council  may  from  time  to  time, 

upon  any  report  or  recommendation  of  the  Judges   by 
whose  advice  Her  Majesty  is  hereinafter  authorize^  to 
make  rules  before  the  commencement  of  this  Act,  and 
after  the  commencement  of  this  Act  upon  any  report  or 
recommendation  of  the  Council  of  Judges  of  the  Supreme 
Court  hereinafter  mentioned,  with  the  consent  of  the 
Lord  Chancellor,  make,  revoke,  or  modify,  orders  regu- 
lating the  vacations  to  be  observed  by  the  High  Court  of 
Justice  and  the  High  Court  of  Appeal,  and  in  the  ofBoes 
of  the  said  Courts  respectively ;  and  any  Order  in  Council 
made  pursuant  to  this  section  shall,  so  long  as  it  con- 
tinues in  force,  be  of  the  same  effect  as  if  it  were  contained 
in  this  Act ;  and  Bules  of  Court  may  be  made  for  carry- 
ing the  same  into  effect  in  the  same  manner  as  if  such 
Order  in  Council  were  part  of  this  Act.    In  the  mean- 
time, and  subject  thereto,  the  said  vacations  shall  be  fixed 
in  the  same  manner,  and  by  the  same  authority,  as  if  this 
Act  had  not  passed.    This  section  shall  come  into  opera- 
tion immediately  upon  the  passing  of  this  Act. 

28  relates  to  sittings  in  vacation,  and  is  set  out  at 
page  66. 

29  relates  to  the  jurisdiction  of  Judges  of  the  High 
Court  on  circuit,  and  is  set  out  at  page  66. 

30  relates  to  sittings  for  trial  by  jury  in  London  and 
Middlesex,  and  is  set  out  at  page  67. 

31  relates  to  the  divisions  of  the  High  Court  of  Justice, 
and  is  set  out  at  page  68. 

Power  to  alter  32.  Her  Majesty  in  Council  may  from  time  to  time, 
OrdeMn*  ^^  "P^^  ^^^  report  or  recommendation  of  the  Council  of 
Council.  Judges  of  the  Supreme  Court   hereinafter  mentioned, 

order  that  any  reduction  or  increase  in  the  number  of 
Divisions  of  the  High  Court  of  Justice,  or  in  the  number 
of  the  Judges  of  the  said  High  Court  who  may  be  attached 
to  any  such  Division,  may,  pursuant  to  such  report  or 
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recommendation,  be  carried  into  effect ;  and  may  give  all     Aet  iSTt. 

such  farther  directions  as  may  be  necessary  or  proper  for 

that  porpoae ;  and  such  Order  may  provide  for  the  aboli- 

tioD  on  TBcancy  of  the  distinction  of  the  offices  of  any  of 

the  following  Judges,  namely,  the  Chief  Justice  of  Eng- 

hmd,  the  Master  of  the  Bolls,  the  Chief  Justice  of  the 

Common  Pleas,  and  the  Chief  Baron  of  the  Exchequer, 

which  may  be  reduced,  and  of  the  salaries,  pensions,  and 

paironage  attached  to  such  offices,  from  the  offices  of  the 

other  Judges  of  the  High  Court  of  Justice,  notwithstand- 

iag  anything  in  this  Act  relating  to  the  continuance  of 

such  offices,  salaries,  pensions,  and  patronage ;  but  no  such 

Order  of  Her  Majesty  in  Council  shall  come  into  opera- 

tioB  until  the  same  shall  have  been  laid  before  each  House 

of  Parliament  for  thirty  days  on  which  that  House  shall 

haTe   sat,  nor  if,  within  such  period  of  thirty  days,  an 

tddresa  is  presented  to  Her  Majesty  by  either  House  of 

Pariiament^  praying  that  the  same  may  not  come  into 

operation.     Any  such  Order,  in  respect  whereof  no  such 

address  shall  have  been  presented  to  Her  Majesty,  shall, 

from  and  after  the  expiration  of  such  period  of  thirty 

days,  be  of  the  same  force  and  effect  as  if  it  had  been 

hmin  expressly  enacted :  Provided  always,  that  the  total 

Bomber  of  the  Judges  of  the  Supreme  Court  shall  not  be 

reduced  or  increased  by  any  such  Order. 

33  relates  to  rules  of  Court  for  distribution  of  business, 
tnd  is  set  out  at  page  70. 

34.  There  shall  be  assigned  (subject  as  aforesaid)  to  the  ABsignment 
Chancery  Division  of  the  said  Court:  of  certain 

^  .  Diuiness  to 

(1.)  All  causes  and  matters  pending  in  the  Court  of  ^rticaiar 
Chancery  at  the  commencement  of  this  Act :         Hrh^Ckinrt 

(2.)  All  causes  and  matters  to  be  commenced  after  the  subject  to  ' 
commencement  of  this  Act,  under  any  Act  of  ^'**®"* 
Parliament  by  which  exclusive  jurisdiction,  in 
respect  to  such  causes  or  matters,  has  been  given 
to  the  Court  of  Chancery,  or  to  any  Judges  or 
Judge  thereof  respectively,  except  Appeals  from 
County  Courts : 

(3.)  All  causes  and  matters  for  any  of  the  following 
purposes: 
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Assignment  of 
certain  busi- 
ness to  par- 
ticular 
Divisions,  &c. 


The  administration  of  the  estates  of  deceased 

persons ; 
The  dissolution  of  partnerships  or  the  takings 

of  partnership  or  other  accounts ; 
The  redemption  or  foreclosure  of  mortgages ; 
The  raiding  of  portions,  or  other  charges  on 

land; 
The  sale  and  distribution  of  the  proceeds  of* 

property  subject  to  any  lien  or  charge  ; 
The  execution  of  trusts,  charitable  or  private  ; 
The    rectification,  or  setting  aside,  or   can- 
cellation of  deeds  or  other  written  instra* 
ments; 
The  specific  performance  of  contracts  between 
vendors  and  purchasers  of  real  estates,  in- 
cluding contracts  for  leases ; 
The  partition  or  sale  of  real  estates ; 
The  wardship  of  infants  and  the  care  of  infants' 
estates. 
There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Queen's  Bench  Division  of  the  said  Court : 

(1.)  All  causes  and  matters,  civil  and  criminal,  pending 
in  the  Court  of  Queen's  Bench  at  the  com- 
mencement of  this  Act : 
(2.)  All  causes  and  matters,  civil  and  criminal,  which 
would  have  been  within  the  exclusive  cognizance 
of  the  Court  of  Queen's  Bench  in  the  exercise  of 
its  original  jurisdiction,  if   this  Act  had  not 
passed. 
There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Common  Pleas  Division  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Common  Pleas  at  Westminster,  the  Court  of 
Common  Pleas  at  Lancaster,  and  the  Court  of 
Pleas  at  Durham,  respectively,  at  the  commence* 
ment  of  this  Act : 
(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court  of 
Common  Pleas  at  Westminster,  if  this  Act  had 
not  passed. 
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There  shall  be  assigned  (snbject  as  aforesaid)  to  the     Aet  1878. 
Exchequer  Division  of  the  said  Court : 

(1.)  All  caases  and  matters  pending  in  the  Court  of 
Exchequer  at  the  commencement  of  this  Act : 

(2.)  AU  causes  and  matters  which  would  have  been 
within  the  exclusive  cognisance  of  the  Court  of 
Exchequer,  either  as  a  Court  of  Bevenue  or 
as  a  Common  Law  Court,  if  this  Act  had  not 
passed : 

(3.)  [AU  maiters  pending  in  the  London  Cowrt  of  Bank-  clauses  re- 
ruptey  at  the  commeneement  of  this  Act :]  ^^'f'  \^^* 

(4.)  [AU  maUers  to  be  c(mmenced  after  the  commeruiement 
of  this  Aet  under  any  Act  of  Parliament  by  which 
exclusive  jurisdiction  in  respect  to  such  matters  has 
been  given  to  the  London  Court  of  Bankruptcy,] 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  said 
High  Court: 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Probate,  or  in  the  Conrt  for  Divorce  and  Matrix 
menial  Causes,  or  in  the  High  Court  of  Admi- 
ralty, at  the  commencement  of  this  Act : 

(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court  of 
Probate,  or  the  Court  for  Divorce  and  Matri- 
monial Causes,  or  of  the  High  Court  of  Admi- 
ralty, if  this  Act  had  not  passed. 

35  related  to  any  plaintiff  selecting  in  what  Division  he 
wuld  sue,  and  was  repealed  by  Act  1875,  section  83. 

36  relates  to  power  of  transfer,  and  is  set  out  at 
page  78. 

37  relates  to  sittings  in  London  and  Middlesex  and  on 
dreuits,  and  is  set  out  at  page  79. 

38  relates  to  the  rota  of  Judges  for  election  petitions^ 
and  is  set  out  at  page  80. 

39  relates  to  powers  of  one  or  more  Judges  not  consti- 
tuting  a  divisional  Court,  and  is  set  out  at  page  80. 

40  relates  to  Divisional  Courts  of  the  High  Court  of 
Justice,  and  is  set  out  at  page  82. 

41  relates  to  Divisional  Courts  for  business  of  Queen's 
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Aet  1878.      Bench,  Common  Pleas,  and  Exchequer  DiviaionB»  and 
set  out  at  page  82. 

42  relates  to  the  distribution  of  business  among  th 
Judges  of  the  Chancery,  and  Probate,  Divorce,  an« 
Admiralty  Divisions  of  the  High  Court,  and  is  set  ou 
at  page  83. 

43  relates  to  Divisional  Courts  for  business  of  thi 
Chancery  Division,  and  is  set  out  at  page  84. 

44  relates  to  Divisional  Courts  for  business  belougin^ 
to  the  Probate,  Divorce,  and  Admiralty  Division,  and  is 
set  out  at  page  84. 

45  relates  to  Appeals  from  inferior  Courts,  and  is  set 
out  at  page  84. 

46  relates  to  cases  and  points  which  may  be  reserved 
for  or  directed  to  be  argued  before  Divisional  Courts^ 
and  is  set  out  at  page  85. 

47  relates  to  provision  for  Grown  caaea  reserved,  aod 
is  set  out  at  page  86. 

48  related  to  motionB  far  new  trials  and  fvas  repealed 
hy  Act  1875,  9ect.  83. 

49  provides  what  orders  shall  not  be  subject  to  Appeal, 
and  is  set  out  at  page  87. 

50  relates  to  the  discharge  of  orders  made  in  Chambers, 
and  is  set  out  at  page  87. 

51  relates  to  provision  for  absence  or  vacancy  in  the 
office  of  a  Judge,  and  is  set  out  at  page  87. 

52  relates  to  the  power  of  a  single  Judge  in  the  Goart 
of  Appeal,  and  is  set  out  at  page  88. 

53  related  to  Divmonal  Courts  of  Appecdy  and  troa  re- 
pealed hy  Act  1875,  eeet.  33. 

54  provided  that  Judges  should  not  sit  on  Appeal  from 
their  own  judgments^  and  was  repealed  by  Aet  1875,  sect.  4. 

55  related  to  the  matters  comprised  in  the  repealed  m^ 
turns  20  and  21,  and  was  also  repealed  by  The  AppfUale 
Jurisdiction  Act  1876,  sect  24. 
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PAET  IV.  Art  1878. 

TRIAL  AND  PROCEDURE. 

56  relates  to  Beferences  and  Assessors,  and  is  set  out 
alpige90. 

57  relates  to  power  to  direct  trials  before  Beferees,  and 
k  set  oat  at  page  94. 

58  relates  to  tHe  power  of  Beferees  and  the  effect  of 
thdr  findings,  and  is  set  out  at  page  94. 

59  relates  to  powers  of  Court  with  respect  to  proceed- 
ings before  Beferees,  and  is  set  out  at  page  94. 

60  proTides  that  Her  Majesty  may  establish  District 
BegistrieB  in  the  country  for  the  Supreme  Court,  and  is 
set  out  at  page  95. 

61  relates  to  seals  of  District  Begistries,  and  is  set  out 
at  page  96. 

62  relates  to  powers  of  District  Begistrars,  and  is  set 
^  At  page  96. 

63  rdaied  to  fees  to  be  taken  by  Dtdriet  Begistrars^  and 
was  repealed  hy  Act  1875,  sect.  33. 

64  relates  to  proceedings  to  be  taken  in  District 
Begistries,  and  is  set  out  at  page  97. 

65  relates  to  power  for  Court  to  remove  proceedings 
from  District  Begistries,  and  is  set  out  at  page  98. 

66  proTides  that  accounts  and  inquiries  may  be  re- 
ferred to  District  Begistrars,  and  is  set  out  at  page  98. 

67  proyides  that  sections  5,  7,  8,  and  10,  of  the 
County  Court  Acts,  1867,  shall  apply  to  actions  in  the 
High  Court,  and  is  set  out  at  page  99. 

68  to  74  inclusive  related  respectively  to  Rules  of  Procedure 
«k2  were  repealed  hy  Act  1875,  sect.  33. 

75.  A  council  of  the  Judges  of  the  Supreme  Court,  of  Councils  of 
which  due  notice  shall  be  given  to  all  the  said  Judges,  •'"^?f  *® 

*=:  IT  wiwider  pro- 

shall  assemble  once  at  least  m  every  year,  on  such  day  or  cedure  and 
days  as  shall  be  fixed  by  the  T^rd  Chancellor,  with  the  ^"J^^f,*^^^^^^ 
concurrence  of  the  Lord  Chief  Justice  of  England,  for  the 
purpose  of  considering  the  operation  of  this  Act  and  of 
the  Bules  of  Court  for  the  time  being  in  force,  and  also 
the  working  of  the  several  offices  and  the  arrangements 
relative  to  the  duties  of  the  officers  of  the  said  Courts 
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respectively,  and  of  inqairing  and  examining  into  an]! 
defects  which  may  appear  to  exist  in  the  system  of  pro 
cedure  or  the  administration  of  the  law  in  the  said  Hi<rli 
Court  of  Justice  or  the  said  Court  of  Appeal,  or  in  any 
other  Court  from  which  any  appeal  lies  to  the  said  High 
Court  or  any  Judge  thereof,  or  to  the  said  Court  oi 
Appeal :  And  they  shall  report  annually  to  one  of  Her 
Majesty's  Principal  Secretaries  of  State  what  (if  any) 
amendments  or  alterations  it  wonld  in  their  judgment  be 
expedient  to  make  in  this  Act,  or  otherwise  relating  to 
the  administration  of  justice,  and  what  other  provisions 
(if  any)  which  cannot  be  carried  into  effect  without  the 
authority  of  Parliament  it  would  be  expedient  to  make  for 
the  better  administration  of  justice.  Any  Extraordinary 
Council  of  the  said  Judges  may  also  at  any  time  be  con- 
vened by  the  Lord  Chancellor. 

76  provides  that  Acts  of  Parliament  relating  to  former 
Courts  shall  be  read  as  applying  to  Courts  under  this 
Act,  and  is  set  out  at  page  106. 


Transfer  of 
existing  staff 
of  officers  to 
Supreme 
Court. 


PAET  V. 


OFFICBBS  AND  OFFIOES. 


77.  The    Queen's    Remembrancer,   and    all    Masters, 
Secretaries,   llegistrars,  Clerks  of  Becords   and    Writs, 
Associates,  Prothonotaries,  Chief  and  other  Clerks,  Com- 
missioners to  take  oaths  or  affidavits,  Messengers,  and 
other  officers  and  assistants  at  the  time  of  the  commence* 
ment  of  this  Act  attached  to  any  Court  or  Judge  whose 
jurisdiction  is  hereby  transferred  to  the  High  Court,  or 
to  the  Court  of  Appeal,  and  also  all  Begistrars,  Clerks, 
officers,  and  other  persons  at  the  time  of  the  commence- 
ment of  this  Act  engaged  in  the  preparation  of  com- 
missions or  writs,  or  in  the  registration  of  judgments  or 
any  other  ministerial  duties  in  aid  of,  or  connected  with, 
any  Court,  the  jurisdiction  of  which  is  hereby  transferred 
to  the  said  Courts  respectively,  shall,  from  and  after  the 
commencement  of  this  Act,  be  attached  to  the  Supreme 
Court,  consisting  of  the  said  High  Court  of  Justice  and 
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the  said  Coart  of  Appeal :  Provided,  that  all  the  duties     Aet  1878. 
with  respect  to  Appeals  from  the  Court  of  Chancery  of  Transferor 
the  County  Palatine  of  Lancaster  which  are  now  per-  existing 
formed  by  the  Clerk  of  the  Council  of  the  Duchy  of  J^^^^®*'*"' 
Lmcaster  shall  be  performed  by  the  Begistrars,  Taxing 
Masters,  and  other  officers  by  whom  like  duties  are  dis- 
charged in  the  Supreme  Court ;  and  the  said  Clerk  of  the 
Cmmcil  of  the  Duchy  of  Lancaster  shall  not  be  an  officer 
Attached  to  the  said  Court 

The  officers  so  attached  shall  have  the  same  rank  and 
held  their  offices  by  the  same  tenure  and  upon  the  same 
terms  and  conditions,  and  receive  the  same  salaries,  and, 
if  entitled  to  pensions,  be  entitled  to  the  same  pensions, 
as  if  this  Act  had  not  passed,  and  any  such  officer  who  is 
Temovable  by  the  Court  to  which  he  is  now  attached 
shall  be  removable  by  the  Court  to  which  he  shall  be 
attached  under  this  Act,  or  by  the  majority  of  the  Judges 

thereof. 

The  existing  Hegistrars  and  Clerks  to  the  Eegistrars  in 
the  Chancery  Registrars'  office  shall  retain  any  right  of 
succession  secured  to  them  by  Act  of  Parliament,  so  as  to 
entitle  them  in  that  office,  or  in  any  substituted  office,  to 
the  sacoesdon  to  appointments  with  similar  or  analogous 
doties  and  with  equivalent  salaries 

The  business  to  be  performed  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal  respectively,  or  in  any 
Divisional  or  other  Court  thereof,  or  in  the  Chambers  of 
any  Judge  thereof,  other  than  that  performed  by  the 
Jodges,  shall  be  distributed  among  the  several  officers 
attached  to  the  Supreme  Court  by  this  section  in  such 
manner  as  may  be  directed  by  Bules  of  Court ;  and  such 
officers  shall  perform  such  duties  in  relation  to  such 
bosiness  as  may  be  directed  by  Rules  of  Court,  with  this 
qualification,  that  the  duties  required  to  be  performed  by 
any  officer  shall  be  the  same,  or  duties  analogous  to  those 
which  he  performed  previously  to  the  passing  of  this  Act; 
and,  subject  to  such  Rules  of  Court,  all  such  officers 
respectively  shall  contiuue  to  perform  the  same  duties,  as 
uearly  as  may  be,  in  the  same  manner  as  if  this  Act  had 
not  paased. 
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Aot  1878.         All  Secretaries,  Clerks,  and  other  officers  attached  to 


Transfer  of  ^^J  existing  Judge  who  under  the  provisions  of  this  Act 
*^*!J*^'^ «  shall  become  a  Judge  of  the  High  Court  of  Justice,  or  of 
&c  '  the  Court  of  Appeal,  shall  continue  attached  to  such 

Judge  and  shall  perform  the  same  duties  as  those  which 
they  have  hitherto  performed,  or  duties  analogous  thereto; 
and  all  snch  last-mentioned  officers  shall  hare  the  same 
rank  and  hold  their  offices  by  the  same  tenure,  and  upon 
the  same  terms  and  conditions,  and  receive  the  same 
salaries,  and,  if  entitled  to  pensions,  be  entitled  to  the 
same  pensions,  as  if  this  Act  had  not  passed :  Ph>yided 
that  the  Lord  Chancellor  may,  with  the  consent  of  tJie 
Treasury,  increase  the  salary  of  any  existing  officer  whose 
duties  are  increased  by  reason  of  the  passing  of  this 
Act. 

Upon  the  occurrence  of  a  vacancy  in  the  office  of  any 
officer  coming  within  the  provisions  of  this  section,  the 
Lord  Chancellor,  with  the  concurrence  of  the  Treasury, 
may,  in  the  event  of  such  office  being  considered  un- 
necessary, abolish  the  same,  or  may  reduce  the  salary,  or 
alter  the  designation  or  duties  thereof,  notwithstanding 
that  the  patronage  thereof  may  be  vested  in  an  existing 
Judge.  Nothing  in  this  Act  contained  shall  interfere 
with  the  office  of  Marshal  attending  any  Commissioner  of 
Assize. 
Officers  of  78.  The  existing  Queen's  Counsel  of  the  County  Pala- 

S^LLnc^ui*"  *i°®  ^f  Lancaster  shall  for  the  future  have  the  same  pre- 
flAd  Durham,     cedeuco  in  the  county,  and  the  existing  Prothonotaries 

and  District  Prothonotaries,   and  other  officers  of  the 
Court  of  Common  Pleas  at  Lancaster  and  the  Court  of 
Pleas  at  Durham  respectively,  and  their  successors,  shall 
(subject  to  Bules  of  Court)  perform  the  same  or  the  like 
duties    and  exercise  the  same  or  the  like  powers  and 
authorities  in  respect  of  all  causes  and  matters  depend- 
ing in  those  Courts  respectively  at  the  commencemeot 
of  this  Act,  and  also  in  respect  of  all  causes  and  matters 
which  may  afterwards  be  commenced  in  the  High  Coort 
of  Justice  in  the  manner  heretofore  practised  in  the  said 
Court  of  Common  Pleas  at  Lancaster  and  the  said  Goart 
of  Pleas  at  Durham  respectively,  as  at  the  commence- 
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ment  of  this  Act  may  lawfully  be  performed  and  exer-  Aet  187S. 
cised  by  them  respectively  under  any  Acts  of  Parliament 
for  the  time  being  in  force  with  respect  to  the  said  last- 
mentioned  Courts  respectively,  or  under  any  other  autho- 
rity ;  and  all  powers  in  respect  of  any  such  Prothono- 
tarieS)  District  Prothonotaries,  or  other  officers  of  the 
Court  of  Common  Pleas  at  Lancaster,  which  at  the  com- 
mencement of  this  Act  may  be  vested  by  law  in  the 
Chancellor  of  the  Duchy  and  County  Palatine  of  Lan- 
caster, under  any  such  Act  of  Parliament  or  otherwise, 
and  to  which  the  concurrence  of  any  other  authority  may 
not  be  required,  shall  and  may  be  exercised  after  the 
commencement  of  this  Act  by  the  Lord  Chancellor ;  and 
all  the  powers  of  making  or  publishing  any  general  rules 
or  orders  with  respect  to  the  powers  or  duties  of  such 
Prothonotaries,  District  Prothonotaries,  or  other  officers 
of  the  said  Court  of  Common  Pleas  at  Lancaster  or  the 
said  Court  of  Pleas  at  Durham,  or  with  respect  to  the 
business  of  the  said  Court[«]  respectively,  or  with  respect 
to  any  fees  to  be  taken  therein;  or  otherwise  with  reference 
thereto,  which  under  any  such  Act  as  aforesaid  or  other- 
wise by  law  may  be  vested  in  the  Chancellor  of  the 
Duchy  and  County  Palatine  of  Lancaster,  with  the  con- 
currence of  any  Judges  or  Judge,  or  in  any  other  autho- 
rity, shall  be  exercised  after  the  commencement  of  this 
Act  in  the  manner  hereby  provided  with  respect  to  Bules 
of  Court  to  be  made  under  this  Act,  and  (in  all  cases  in 
which  the  sanction  of  the  Treasury  is  now  required)  with 
the  sanction  of  the  TresLsury ;  and  all  provisions  made  by 
any  such  Acts  as  aforesaid,  or  otherwise  for  or  with 
respect  to  the  remuneration  of  any  such  Prothonotaries, 
District  Prothonotaries,  or  other  officers  as  aforesaid, 
shall  remain  and  be  in  full  force  and  effect  until  the 
same  shall  be  altered  under  the  provisions  of  this  Act, 
or  otherwise  by  lawful  authority. 

79.  Each  of  the  Judges  of  the  High  Court  of  Justice,  Personal 
and  of  the  Ordinary  Judges  of  the  Court  of  Appeal,  f^ur"/udgc«. 
appointed  respectively  after  the  commencement  of  this 
Act,  and  also  such  of  the  Ordinary  Judges  of  the  Court 
of  Appeal  as  have  no  similar  officers  at  the  time  of  the 
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Aet  1873.      commencement  of  this  Act,  shall  have  sneh  officers  a 

._  Jigreinafter  mentioned,  who  shall    be  attekched  to  hi 

person  as  such  Judge,  and  appointed  and  removable  b 

him  at  his  pleasure,  and  who  shall  respectively  receiv 

the  salaries  hereinafter  mentioned ;  (that  is  to  say,) 

To  the  Lord  Chief  Justice  of  England,  the  Master  c 

the  Bolls,  the  Lord  Chief  Justice  of  the  Conmioi 

Pleas,  and  the  Lord  Chief  Baron  of  the  Ezchequei 

respectively,  there  shall  be  attached   a  Secretarj 

whose  salary  shall    be   five    hundred   pounds   pe 

annum,  a  Principal  Clerk,  whose  salary  shall  be  fou 

hundred  pounds  per  annum,  and  a  Junior  Clerk 

whose  salary  shall  be  two    hundred    pounds  pei 

annum.    To  each  of  the  other  Judges  of  the  Higii 

Court    of  Justice,  and  to    each    of    the  ordinarj 

«fudges    of  the  Court   of  Appeal,  there  shall  be 

attached  a  Principal  Clerk,  whose  salary  shall  b« 

four  hundred  pounds  per  annum,  and,  in  the  case  oi 

the  Judges  of  the  High  Court  of  Justice,  a  Junioi 

Clerk,  whose  salary  shall  be  two  hundred  pounds 

per  annum. 

Such  one  or  more  of  the  officers  so  attached  to  each  of 

the  said  Judges,  as  such  Judge  shall  think  fit,  shall  be 

required,  while  in  attendance  on  such  Judge,  to  discharge, 

without  further  remuneration,   the  duties  of  Ciier.  in 

Court  or  on  Circuit,  or  of  Usher  or  Train  Bearer.    The 

duties  of  ChambtT  Clerks,  so  far  as  relates  to  business 

transacted  in  Chambers  by  Judges  appointed  after  the 

commencement  of  this  Act,  shall  be  performed  by  ofScere 

of  the  Court  in  the  permanent  civil  service  of  the  Crown. 

Provisions ;»         80.  Any  cxistiug  officer  attached  to  any  existing  Court 

i^t'oHiIes^'^'**    or  Judge  whose  jurisdiction  is  abolished  or  transferred  by 

this  Act,  who  is  paid  out  of  fees,  and  whose  emolmnents 
are  affected  by  the  passing  of  this  Act»  shall  be  entitleil 
to  prefer  a  claim  to  the  Treasury ;  and  the  Treasury,  if 
it  shall  consider  his  claim  to  be  established,  shall  have 
power  to  award  to  him  such  sum,  either  by  way  of  com' 
pensation,  or  as  an  addition  to  his  salary,  as  it  thinks 
just,  having  regard  to  the  tenure  of  office  by  such  officer 
and  to  the  other  circumstances  of  the  case. 
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81.  Where  a  donbt  exists  as  to  the  position  under  this      Act  1878. 
Act  of  any  existing  oflScer  attached  to  any  existing  Court  D^btTas  t7 
or  Jndge  affected  by  this  Act,  such  doubt  may  be  deter-  *^«  »*»*«»  o^ 
mined  by  Bales  of  Court :  subject  to  this  proviso,  that  tuZ'nJ" 
sQch  Rules  of  Court  shall  not  alter  the  tenure  of  office,  ^y  ^"^«- 
nmk,  pension  (if  any),  or  salary  of  such  officer,  or  require 
him  to  perform  any  duties  other  than  duties  analogous  to 
tkm  which  he  has  already  performed. 

82  relates  to  powers  of  Commissioners  to  administer 
oaths,  and  is  set  out  at  page  108. 

if3  relates  to  the  appointment  of  official  Referees,  and  is 
M  out  at  page  108. 

M.  Subject  to  the  provisions   in   this  Act   contMined  t>«ties,  ap- 
ffFth  respect  to  existing  officers  of  the  Courts  whose  juris-  ^d°«morai 
diction  is  hereby  transferred  to  the  Supreme  Court,  there  **^  officers  of 
5*all  be  attached .  to  the  Supreme  Court  such  officers  as  c^irt!"^ 
the  Lord  Chancellor  with  the  concurrence  of  the  Presi- 
<lent8  of  the  Divisions  of  the  High  Court  of  Justice,  or  the 
aajor  part  of  them,  of  whicli  majority  the  Lord  Chief 
Justice  of  England  shall  be  one,  and  with  the  sanction  of 
the  Treasury,  may  from  time  to  time  determine. 

Soch  of  the  said  several  officers  respectively  as  may  be 
tlKHight  necessary  or  proper  for  the  performance  of  any 
special  duties,  with  respect  either  to  tlie  Supreme  Court 
generally,  or  with  respect  to  the  High  Court  of  Justice  or 
the  Court  of  Appeal,  or  with  respect  to  any  one  of  the 
THyisiona  of  the  said  High  Court,  or  with  respect  to  any 
ptrticolar  Judge  or  Judges  of  either  of  the  said  Courts, 
ID&7  by  the  same  authority,  and  with  the  like  sanction 
^  aforesaid,  be  attached  to  the  said  respective  Courts, 
Divisions,  and  Judges  accordingly. 

All  officers  assigned  to  perform  duties  with  respect  to 
the  Sapreme  Court  generally,  or  attached  to  the  High 
Court  of  Justice  or  the  Court  of  Appeal,  and  all  Com- 
niissioneTs  to  take  oaths  or  affidavits  in  the  Supreme 
Conrt,  sliall  be  appointed  by  the  Lord  Chancellor. 

All  ofiBcers  attached  to  the  Chancery  Division  of  the 
said  High  Court,  who  have  been  heretofore  appointed  by 
the  Master  of  the  Bolls,  shall  continue,  while  so  attached, 
to  be  appointed  by  the  Master  of  the  Bolls. 

2  K 
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Salaries  and 
pensions  of 

kflicers. 


Patronage  not 
otherwise  pro- 
Tided  for. 


All  other  officers  attached  to  any  Division  of  the  said 
High  Court  shall  be  appointed  by  the  President  of  that 
Division. 

All  officers  attached  to  any  Judge  shall  be  appointed 
by  the  Judge  to  whom  they  are  attached. 

Any  officer  of  the  Supreme  Court  (other  than  such 
officers  attached  to  the  person  of  a  Jadge  as  are  herein- 
before declared  to  be  removable  by  him  at  his  pleasure,) 
may  be  removed  by  the  person  having  the  right  of 
appointment  to  the  office  held  by  him^  with  the  approval 
of  the  Lord  Chancellor,  for  reasons  to  be  assigned  in  the 
order  of  removal. 

The  authority  of  the  Supreme  Court  over  all  or  any  of 
its  officers  may  be  exercised  in  and  by  the  said  High 
Court  and  the  said  Court  of  Appeal  respectiyely,  and 
also  in  the  case  of  officers  attached  to  any  Division  of  the 
High  Court  by  the  President  of  such  Division,  with 
respect  to  any  duties  to  be  discharged  by  them  re- 
spectively. 

85.  There  shall  be  paid  to  every  official  Referee  and 
other  salaried  officer  appointed  in  pursuance  of  this  Aet 
such  salary  out  of  moneys  to  be  provided  by  Parliament 
as  may  be  determined  by  the  Treasury  with  the  con- 
currence of  the  Lord  Chancellor. 

An  officer  attached  to  the  person  of  a  Judge  shall  not 
be  entitled  to  any  pension  or  compensation  in  respect  of 
his  retirement  from  or  the  abolition  of  his  office,  except 
so  far  as  he  may  be  entitled  thereto  independently  of  this 
Act ;  but  every  other  officer  to  be  hereafter  appointed  in 
pursuance  of  this  part  of  this  Act,  and  whose  whole  time 
shall  be  devoted  to  the  duties  of  his  office,  shall  be  deemed 
to  be  employed  in  the  permanent  Civil  Service  of  Her 
Majesty,  and  shall  be  entitled,  as  such,  to  a  pension  or 
compensation  in  the  same  manner,  and  upon  the  same 
terms  and  conditions,  as  the  other  permanent  civil 
servants  of  Her  Majesty  are  entitled  to  pension  or  com- 
pensation. 

86.  Subject  to  the  provisions  hereinbefore  contained, 
any  rights  of  patronage  and  other  rights  or  powers  inci- 
dent to  any  Court,  or  to  the  office  of  any  Judge  of  any 
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GoviTt  whose  jnriBdiction  is  transferred  to  the  said  High  Aet  1878. 
Court  of  Jostice,  or  to  the  said  Court  of  Appeal,  in  respect 
of  which  zigbts  of  patronage  or  other  rights  or  powers  no 
proTisian  is  or  shall  be  otherwise  made  by  or  under  the 
AQthority  of  this  Act,  shall  be  exercised  as  follows,  that  is 
to  say:  if  incident  to  the  office  of  any  existing  Judge 
diall  continue  to  be  exercised  by  such  existing  Judge 
daring  his  continuance  in  office  as  a  Judge  of  the  said 
High  Court  or  of  the  Court  of  Appeal,  and  after  the 
death,  resignation,  or  removal  from  office  of  such  existing 
Judge  shall  be  exercised  in  such  manner  as  Her  Majesty 
may  by  Sign  Manual  direct. 

87  relates  to  solicitors  and  attorneys,  and  is  set  out  at 
page  109. 


PART  VI. 

JURIBDICTION  OP  INFERIOR  COURTS. 

88  relates  to  power  by  Order  in  Council  to  confer 
jarisdiction  on  inferior  Courts,  and  is  set  out  at  page  111. 

89  relates  to  powers  of  inferior  Courts  having  Equity 
and  Admiralty  jurisdiction,  and  is  set  out  at  page  111. 

90  relates  to  counter-claims  in  inferior  Courts,  and 
trausfers  therefrom,  and  is  set  out  at  page  111. 

91  provides  that  the  several  rules  of  law  enacted  and 
declared  by  this  Act  shall  apply  to  all  courts,  and  is  set 
oat  at  page  112. 

PART  VII. 

MISCELLANEOUS  PROVISIONS. 

92.  All  books,  documents,  papers,  and  chattels  in  the  Transfer  of 
possession  of  any  Court,  the  jurisdiction  of  which  is  hereby  ^^^^  *"** 
transferred  to  the  High  Court  of  Justice  or  to  the  Court  Supreme 
of  Appeal,  or  of  any  officer  or  person  attached  to  any  ^"'■^• 
such  Court,  as  such  officer,  or  by  reason  of  his  being  so 
attached,  shall  be  transferred  to  the  Supreme  Court,  and 
shall  be   dealt  with  by  such  officer  or  person  in  such 
manner  as  the  High  Court  of  Justice  or  the  Court  of 
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Act  1878. 


Saving  m  to 
Circuits^  &c. 


Saving  as  to 
Lord  Chan- 
cellor. 


Saving  as  to 
Chancellor 
of  Lancaster. 

Saving  as  to 
Chancellor  of 
the  Exchequer 


and  sheriffs. 


Appeal  raay  by  order  direct ;  and  any  person  failing'  to 
comply  with  any  order  made  for  the  purpose  of  giving 
effect  to  this  section  shall  be  guilty  of  a  contempt  of  the 
Supreme  Court. 

93.  This  Act,  except  as  herein  is  expressly  directed, 
shall  not,  unless  or  until  other  commissions  are  issued  in 
pursuance  thereof,  affect  the  Circuits  of  the  Judges  or  the 
issue  of  any  Commissions  of  Assize,  Nisi  Prius,  Oyer  and 
Terminer,  Gaol  Delivery,  or  other  commissions  for  the 
discharge  of  civil  or  criminal  business  on  circuit  or  other- 
wise or  any  patronage  vested  in  any  Judges  going  circuit, 
or  the  position,  salaries,  or  duties  of  any  officers  trauR- 
ferred  to  the  Supreme  Court  who  are  now  officers  of  the 
Superior  Courts  of  Common  Law,  and  who  perform  duties 
in  relation  to  either  the  civil  or  criminal  business  trans- 
acted on  circuit. 

94  This  Act,  except  so  far  as  herein  is  expressly- 
directed,  shall  not  affect  the  office  or  position  of  Lord 
Chancellor ;  and  the  officers  of  the  Lord  Chancellor  shall 
continue  attached  to  him  in  the  same  manner  as  if  thin 
Act  had  not  passed ;  and  all  duties,  which  any  officer  of 
the  Court  of  Chancery  may  now  be  required  to  perform 
in  aid  of  any  duty  whatsoever  of  the  Lord  Chancellor, 
may  in  like  manner  be  required  to  be  performed  by  such 
officer  when  transferred  to  the  Supreme  Court,  and  by 
his  successors. 

95.  This  Act,  except  so  far  as  is  herein  expressly 
directed,  shall  not  affect  the  offices,  position,  or  functions 
of  the  Chancellor  of  the  County  Palatine  of  Lancaster. 

96.  The  Chancellor  of  the  Exchequer  shall  not  be  a 
Judge  of  the  High  Court  of  Justice,  or  of  the  Court  of 
Appeal,  and  shall  cease  to  exercise  any  judicial  functions 
hitherto  exercised  by  him  as  a  Judge  of  the  Court  of 
Exchequer ;  but  save  as  aforesaid  he  shall  remain  in  the 
same  position  as  to  duties  and  salary,  and  other  incidents 
of  his  office,  as  if  this  Act  had  not  passed.  The  same 
order  and  course  with  respect  to  the  appointment  of 
sheriffs  shall  be  used  and  observed  in  the  Exchequer 
Division  of  the  said  High  Court  as  has  been  heretofore 
used  and  obs^erved  in  the  Court  of  Exchequer. 
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97.  NothiDg  in  this  Act  contained  shall  affect  the  office      Act  1878. 
of  Lord  Treasurer,  except  tliat  any  Lord  Treasurer  shall  Saving  as  to 
not  hereafter  exercise  any  judicial  functions  hitherto  exer-  ^ndoffice^of  ^^' 
eised  by  him  as  a  Judge  of  the  Court  of  Exchequer ;  and  the  Receipt  of 
Dothing  in  this  Act  shall  affect  the  office  of  the  Beceipt  of  ^"^«^^«'^- 
the  Excheqer. 

98,  When  the  Great  Seal  is  in  commission,  the  Lords  Provisions  as 
CoQimisaioners  shall  represent  the  Lord  Chancellor  for  being  kicom- 
the  purposes  of  this  Act,  save  that  as  to  the  Presidency  mission. 

uf  the  Court  of  Appeal,  and  the  appointment  or  approval 
of  officers,  or  the  sanction  to  any  order  for  the  removal  of 
officers,  or  any  other  act  to  which  the  concurrence  or 
presence  of  the  Lord  Chancellor  is  hereby  made  neces- 
«ary,  the  powers  given  to  the  Lord  Chancellor  by  this 
Act  may  be  exercised  by  the  Senior  I^ord  Commissioner 
for  the  time  being. 

99  contains  provision  as  to  commissions  in  the  Counties 
Palatine,  and  is  set  out  at  page  113. 

100  is  the  iuterpret-ation  clause  of  this  Act,  and  is  set 
out  at  page  113. 

2%ai  followed  the  Schedule  (containing  Bules  of  Pro- 
cedure) which  was  repealed  by  Act  1875,  sect.  38. 
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Short  title  of 
Act 


SUPREME  COURT  OP  JUDICATURE  (COM- 
MENCEMENT)  ACT,  1874.    [37  &  38  Vrcrr.  c.  83.] 


An  Aet  for  Delaying  the  Coming  into  Operation  of  the 
Supreme  Court  of  Judicaiure  Act,  1873. 

[7th  August,  1874.] 

Whereas  it  is  expedient  to  extend  the  time  appointed 
for  the  commencement  of  the  Supreme  Court  of  Judica- 
ture Act,  1873 : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  The  second  section  of  the  Supreme  Court  of  Judi- 
cature Act,  1873,  is  hereby  repealed. 

2.  The  Supreme  Court  of  Judicature  Act,  1873,  except 
any  provisions  thereof  directed  to  take  effect  on  the  pass- 
ing of  the  said  Act,  shall  commence  and  come  into  opera- 
tion on  the  first  day  of  November  one  thousand  eight 
hundred  and  seventy-five,  and  the  said  first  day  of 
November  one  thousand  eight  hundred  and  seventy-fiye 
shall  be  taken  to  be  the  time  appointed  for  the  commence- 
ment of  the  said  Act. 

3.  This  Act  may  be  cited  for  all  purposes  as  ''The 
Supreme  Court  of  Judicature  (Commeucement)  Act,  1874." 
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JL-DICATURE  ACT,  1875.    [38  &  39  Vict.  o.  77.]         Aot  1876. 


ARRANGEMENT  OF  CLAUSES. 

L  Short  title,  and  construction  with  36  &  37  Vict.  c.  66. 

2.  Commencement  of  Act. 

3.  EzpLanation  of  36  &  37  Vict.  c.  66,  a.  5,  as  to  number  of  Judges. 

4.  Constitution  of  Court  of  Appeal. 

5.  Tenure  of  office  of  Judges,  and  oaths  of  office.    Judges  not  to  sit 

in  the  House  of  Commons. 
^.  Precedence  of  Judges. 

7.  Jurisdiction  of  Lords  Justices  in  respect  of  lunatics. 

8.  Admiralty  Judges  and  Registrar. 

9.  Loudon  Court  of  Bankruptcy  not  to  be  transferred  to  High  Court 

of  Justice. 

10.  Amendment  of  36  &  37  Vict.  c.  66,  s.  25,  as  to  rules  of  law  upon 

certain  points. 

11.  Provigion  as  to  option  for  any  plaintiff  (subject  to  Rules)  to 

choose  in  what  division  he  will   sue, — in   substitution   for 
36  &  37  Vict.  c.  66,  s.  35. 

12.  Sittings  of  Court  of  Api^eal. 

13.  Amendment  of  section  60  of  36  &  37  Vict.  c.  66,  as  to  District 

Registrars. 
U.  Amendment  of  36  &  37  Vict.  c.  66,  s.  87,  as  to  enactments  re- 
lating to  attorneys. 

15.  Appeal  from  inferior  Court  of  Record. 

16.  Rules  in  First  Schedule  in  substitution  for  36  &  37  Vict.  c.  66, 

8. 69,  and  Schedule. 

17.  Provision  as  to  making,  &c.  of  Rules  of  Court  before  or  after  the 

commencement  of  the  Act, — in  substitution  for  36  &  37  Vict. 

c.  66,  88. 68,  69,  74,  and  Schedule. 
W.  Provision  as  to  Rules  of  Probate,  Divorce,  and  Admiralty  Courts, 

being  Rules  of  the  High  Court, — in  substitution  for  36  &  37 

Vict.  c.  66,  s.  70. 
10.  Provision   as  to   criminal    procedure,  subject    to    future   Rules 

remaining  unaltered,— in  substitution  for  36  &  37  Vict.  c.  66, 

a.  71. 
•0.  I'rovision  as  to  Act  not  affecting  rules  of  evidence  or  juries, — in 

substitution  for  36  &  37  Vict.  c.  66,  s.  72. 
21.  Provision  for  saving  of  existing  procedure  of  (Courts  when  not 

inconsistent  with  this  Act  or  Rules  of  Court, — in  substitutiou 

for  36  &  37  Vict.  c.  66,  s.  73. 
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Aot  1876        CiAuae 

! —     22.  Nothinor  in  principal  Act  to  prejudice  right    to   have  issuexi 

submitted,  &c. 

23.  llegulation  of  Circuits. 

24.  Additiooal  power  as  to  regulation  of  practice  acd  procedure  hy 

Rules  of  Court. 

25.  Orders  and  Rules  to  be   laid  before  Parliament^  and   may  be 

annulled  on  address  from  either  House. 

26.  Fixing  and  collection  of  fees  in  High  Court  and  Court  of  Appeal. 

27.  Provisions  as  to  Lancaster  Fee  Fund,  and  salaries,  &c.  of  officers 

of  Courts  at  Lancaster  and  Durham. 

28.  Annual  account  of  fees  and  expenditure. 

29.  Amendment  of  law  as  to  ])ayments  to  senior  puisne  Judge  of 

Queen's  Bench  and  Queen*8  Coroner. 

30.  Amendment  of  35  &  36  Vict.  o.  44,  as  to  the  transfer  of  Go- 

vernment securities  to  and  from  the  Paymaster-General  oa 
behalf  of  the  Court  of  Chancery  and  the  National  Debt 
Commissioners. 

31.  Abolition  of  secretary  to  the  visitors  of  lunatics. 

32.  Amendment  of  32  &  33  Vict,  c  83,  s.  19,  and  S2  &  33  Vict. 

c.  71,  8. 116,  as  to  (layment  of  unclaimed  dividends  to  persoos 
entitled. 

33.  Repeal. 

34.  As  to  vacancies  in  any  office  within  section  seventy-seven   of 

principal  Act. 

35.  Amendment  of  principal  Act,  section  seventy-nine,  as  to  chamber 

clerks. 
First  Scheduijs. — Rules  of  Court,  with  Forms. 
Second  Schedule. — Enactments  repealed. 


An  Act  to  Amend  and  Extend  the  Supreme  Court  of  Judica- 
ture Act,  1873.  [11th  August,  1876.] 
Whereas  it  is  expedient    to  amend   and  extend  the 
,         Supreme  Court  of  Judicature  Act,  1873 : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,   by  and  with  the  advice   and  consent  of  the 
Lords  Spiritual  and   Temporal,   and   Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 
Short  title,  and       1.  This  Act  shall,  SO  far  as  is  consistent  with  the  tenor 
wuh  ae'&'s?     t'^®^^®^^'  ^  construed  as  one  with  the  Supreme  Court  of 
Vict.  c.  66.        Judicature  Act,  1873  (in  this  Act  referred  to  as  the  prin- 
cipal Act,)  and  together  with  the  principal  Act  may  be 
cited  as  "The  Supreme  Court  of  Judicature  Acts,  1873 
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tod  1875,"  and  this  Act  may  be  cited  separately  as  '^  The      Aet  1876. 
ifupFeme  Court  of  Judicature  Act,  1875."  ~ 

2.  Hiis  Act,   except  any  provision   thereof  which  is  Commence- 
decUred  to  take  eflFect  before  the  commencement  of  this  ™®°'  °    *^*' 
.ii%  ghall  commence  and  come  into  operation  on  the  first 

div  of  November  1875. 

SeeUans  tvoenty^  twenty-one,  and  fifty-five  of  the  principal   This  part  of 
Ad  thoB  net  commence  or  come  into  operation  until  the  first  '^^*'  "*  *^^*? 

-*  •'  wcui  repeated 

ity  of  November  1876,  and  until  the  said  sections  come  6//  The  Appei- 

trt^  operation  an  appeal  may  he  brought  to  the  House  of  ^t^^Yct^i^iQ 

hiriifrom  any  judgment  or  order  of  the  Cowrt  of  Appeal  «.  24. 

ieninafier  mentioned  in  any  case  in  which  any  appeal  or 

^nw  might  now  he  hrought  to  the  House  of  Lords  or  to  Her 

Sajestif  in  Council  from  a  similar  judgment,  decree,  or 

ifder  of  any  Court  or  Judge  whose  jurisdiction  ishy  the 

yrtnapal  Aet  transferred  to  the  High  Court  of  Justice  or 

tie  Court  of  Appeal,  or  in  any  case  in  which  leave  to  appeal 

^be given  hy  the  Court  of  Appeal. 

3.  Whereas  by  section  five  of  the  principal  Act  it  is  Explanation  of 
prorided  as  follows : ' "  that  if  at  the  commencement  of  f .«  ^J  ^^f *• 

. .  c.  DO,  8.  o,  an 

uu  Act  the  number  of  puisne  Justices  and  junior  Barons  to  namber  of 
»ho  shall  become  Judges  of  the  said  High  Court  shall  ''"^«*"' 
exceed  twelve  in  the  whole,  no  new  Judge  of  the  said 
Ri$;h  Court  shall  be  appointed  in  the  place  of  auy  such 
poisme  Justice  or  junior  Baron  who  shall  die  or  resign 
vhile  such  whole  number  shall  exceed  twelve,  it  being 
intended  that  the  permanent  number  of  Judges  of  the  said 
^ig:h  Court  shall  not  exceed  twenty-one ; "  and  whereas, 
ba>'ing  regard  to  the  state  of  business  in  the  several 
^^rts  whose  jurisdiction  is  transferred  by  the  principal 
^^  to  the  High  Court  of  Justice,  it  is  expedient  that  the 
libber  of  Judges  thereof  should  not  at  present  be  re- 
duced :  Be  it  enacted,  that  so  much  of  the  said  section  as 
^  hereiDbefore  recited  shall  be  repealed. 

The  Lord  Chancellor  shall  not  be  deemed  to  be  a 
V^nuanent  Judge  of  that  Court,  and  the  provisions  of 
^«  said  section  relating  to  the  appointment  and  style 
^i  the  Judges  of  the  said  High  Court  shall  not  apply  to 
the  Lord  Chancellor. 


Registrar. 
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Aet  1876.  4  relates  to  the  constitution  of  Her  Majesty's  Coiirt  c 
Appeal,  in  this  Act  and  in  the  principal  Act  referred  t 
as  the  Court  of  Appeal,  and  is  set  out  at  page  5  (ante). 

5  relates  to  the  tenure  of  office  of  Judges,  and  oaths  o 
office,  and  provides  that  Judges  shall  not  sit  in  the  Hous< 
of  Commons.    This  section  is  set  out  at  page  10. 

6  relates  to  precedence  of  Judges,  and  is  set  oat  a 
page  11. 

7  relates  to  the  jurisdiction  of  the  Lords  Justices  ii 
relation  to  lunatics,  and  is  set  out  at  page  18. 

Admiralty  8.  Whercas  by  section  eleven  of  the  principal  Act  it 

Rpl\?ril^^       is  provided  as  foUows :  **  Every  existing  Judge  who  is  bj 
this  Act  made  a  Judge  of  the  High  Court  of  Justice  oi 
an  ordinary  Judge  of  the  Court  of  Appeal  shall,  as  to 
tenure  of  office,  rank,  title,  salary,  pension,  patronage^  and 
powers  of  appointment  or  dismissal,  and  all  other  privi- 
leges and  disqualifications,  remain  in  the  same  condition 
as  if  this  Act  had  not  passed  ;  and,  subject  to  the  chango 
effected  in  their  jurisdiction  and  duties  by  or  in  porsuasre 
of  the  provisions  of  this  Act,  each  of  the  said  existing 
Judges  shall  be  capable  of  performing  and  liable  to  per- 
form all  duties  which  he  would  have  been  capable  oi 
performing  or  liable  to  perform  in  pursuance  of  any  Act 
of  Parliament,  law,  or  custom  if  this  Act  had  not  passed. 
No  Judge  appointed  before  the  passing  of  this  Act  shall 
be  required  to  act  under  any  Commission  of  Assize,  Nisi 
Prius,  Oyer  and  Terminer,  or  Gaol  Delivery,  unless  he 
was  so  liable  by  usage  or  custom  at  the  commencement 
of  this  Act : " 

And  whereas  the  Judge  of  the  High  Court  of  Admi- 
ralty is  by  the  principal  Act  appointed  a  Judge  of  the 
High  Court  of  Justice : 

And  whereas  such  Judge  is,  as  to  salary  and  pension, 
inferior  in  position  to  the  other  puisne  Judges  of  the 
superior  Courts  of  Common  Law,  but  holds  certain  eccle- 
siastical and  other  offices  in  addition  to  the  office  of  Judge 
of  the  High  Court  of  Admiralty : 

And  whereas  it  is  expedient  that  such  Judge,  if  he 
be  willing  to  relinquish  such  other  offices,  should  be 
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pboed  in  the  same  position  as  to  rank,  salary,  and  pension      Aot  1875. 
tf  the  other  puisne  Judges  of  the  superior  Courts  of  j^jmiraity 

iVjDunon  XiftW  :  Judges  and 

Be  it  enacted  that—  ^'^*'*"^- 

If  the  existing  Judge  of  the  High  Court  of  Admiralty 
Qsder  his  hand  signifies  to  the  Lord  Chancellor  in  writing, 
before  the  commencement  of  the  .principal  Act,  that  he 
is  willing  to  relinquish  such  other  offices  as  aforesaid,  and 
Joe8  before  the  commencement  of  the  principal  Act  resign 
ail  other  offices  of  emolument  held  by  him  except  the 
office  of  Jadge  of  the  High  Court  of  Admiralty,  he  shall, 
hnaand  after  the  commencement  of  the  principal  Act, 
W  entitled  to  the  same  rank,  salary,  and  pension  as  if  he 
Id  been  appointed  a  Judge  of  the  High  Court  of  Justice 
immediately  on  the  commencement  of  the  principal  Act, 
vth  this  addition,  that,  in  reckoning  seryice  for  the  pur- 
poses of  his  pension,  his  service  as  a  Judge  of  the  High 
f.oQrt  of  Admiralty  shall  be  reckoned  in  the  same  manner 
« if  the  High  Court  of  Justice  had  been  established  at 
the  time  of  his  accepting  the  office  of  Judge  of  the  High 
I'oort  of  Admiralty,  and  he  had  continued  from  such  time 
to  be  a  Judge  of  the  said  High  Court  of  Justice. 

The  present  holder  of  the  office  of  Registrar  of  Her 
&jesty  in  Ecclesiastical  and  Admiralty  causes,  shall,  as 
i^^pects  any  appeals  in  which  he  would  otherwise  be  con- 
cerned coming  within  the  cognizance  of  the  Court  of 
Appeal,  be  deemed  to  be  an  officer  attached  to  the 
iSopreme  Court;  and  the  office,  so  far  as  respects  the 
daties  in  relation  to  such  appeals  as  aforesaid,  shall  be 
<ieemed  to  be  a  separate  office  within  the  meaning  of 
s€ctM)n  seventy-seven  of  the  principal  Act,  and  may  be 
dealt  with  accordingly.  He  shall  be  entitled,  in  so  far  as 
he  sustains  any  loss  of  emoluments  by  or  in  consequence 
of  the  principal  Act  or  this  Act,  to  prefer  a  claim  to  the 
Treasury  in  the  same  manner  as  an  officer  paid  out  of 
^^  whose  emoluments  are  affected  by  the  passing  of  the 
P^cipal  Act  is  entitled  to  do  under  section  eighty  of 
^  principal  Act. 

Subject  as  aforesaid,  the  person  who  is  at  the  time  of 
^^^  passing  of  this  Act  Registrar  of  Her  Majesty  in  Eccle- 


508  JUDICATURE  ACT,  1875.  Ebook 

Aet  1875.      slastical  and  Admiralty  causes  shall,  notwithstanding  an 


Admiralty         thing  in  the  principal  Act  or  this  Act^  have  the  san 
Judges  and        j.^n]j  ^^(j  ^qJ^j  j^jg  office  upon  the  same  tenure  and  up< 

Kegistrar.  ,  i  i .  •  i  *.  »  -        i 

the  same  terms  and  conditions  as  heretofore  ;  but  it  sua 
be  lawful  for  Her  Majesty  by  Order  in  Council  made  upc 
the  recommendation  of  the  Lord  Chancellor,  with  tt 
concurrence  of  the  Treasury,  to  make,  notwithstandin 
anything  contained  in  any  Act  of  Parliament,  sue 
arrangements  with  respect  to  the  duties  of  the  said  last 
mentioned  office,  either  by  abolition  thereof  or  otherwise 
as  to  Her  Majesty  may  seem  expedient:  Frorided  tha 
such  Order  shall  not  take  effect  during  the  continuano 
in  such  office  of  the  said  person  so  being  Registrar  at  th* 
time  of  the  passing  of  tliis  Act,  without  his  assent. 

Every  Judge  of  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  said  High  Court  of  Justice  appointed 
after  the  passing  of  this  Act  shall,  so  far  as  the  state  o: 
business  in  the  said  Division  will  admit,  share  with  the 
Judges  mentioned  in  section  thirty-seven  of  the  principal 
Act  the  duty  of  holding  sittings  for  trials  by  jury  in 
London  and  Middlesex,  and  sittings  under  Commissions  oi 
Assize,  Oyer  and  Terminer,  and  Gaol  Delivery. 

9  provides  that  the  London  Court  of  Bankruptcy  shall 
not  be  united  or  consolidated  with  the  Supreme  Court, 
and  is  set  out  at  page  2. 
Amendment  10,  Whereas,  by  section  twenty-five  of  the  principal 

c.  66,  a.  25,  as  ^^^9  ^^^^  rociting  that  it  is  expedient  to  amend  and 
to  rules  of  law  declare  the  law  to  be  thereafter  administered  in  England 
pSnts?*^  ***      as  to  the  matters  next  thereinafter  mentioned,  certain 

enactments  are  made  with  respect  to  the  law,  and  it  in 
expedient  to  amend  the  said  section:  Be  it  therefore 
enacted  as  follows : — 

Sub-section  one  of  clause  twenty-five  of  the  principal 
Act  is  hereby  repealed,  and  instead  thereof  the 
following  enactment  shall  take  effect ;  (that  is  to  say,) 
in  the  adminbtration  by  the  Court  of  the  assets  of 
any  person  who  may  die  after  the  commencement  of 
this  Act,  and  whose  estate  may  prove  to  be  insuffi- 
cient for  the  payment  in  full  of  his  debts  and 
liabilities,  and  -in  the  winding  up  of  any  compauj 
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under  ''  The  Companies  Act8, 1862  and  1867/'  whose  Act  1875. 
assets  may  prove  to  be  insufficient  for  the  payment 
of  its  debts  and  liabilities  and  the  costs  of  winding 
up,  the  same  rules  shall  prevail  and  be  observed  as 
to  the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  provable, 
and  as  to  the  valuation  of  annuities  and  future  and 
contingent  liabilities  respectively,  as  may  be  in  force 
for  the  time  being  under  the  Law  of  Bankruptcy 
with  respect  to  the  estates  of  persons  adjudged  bank- 
rupt ;  and  all  persons  who  in  any  such  case  would  be 
entitled  to  prove  for  and  receive  dividends  out  of 
the  estate  of  any  such  deceased  person,  or  out  of  the 
assets  of  any  8uch  company,  may  come  in  under  the 
decree  or  order  for  the  administration  of  such  estate, 
or  under  the  winding  up  of  such  company,  and  make 
such  claims  against  the  same  as  they  may  respec- 
tively be  entitled  to  by  virtue  of  this  Act 
In  sub-section  seven  of  the  said  section  the  reference  to 
the  date  of  the  passing  of  the  principal  Act  shall  be 
deemed  to  refer  to  the  date  of  the  commencement  of 
the  principal  Act. 

11  contains  provision  as  to  option  for  any  plaintiff 
(subject  to  rules)  to  choose  in  what  Division  he  will  sue, — 
in  substitution  for  36  &  37  Vict.  c.  66,  s.  35,  and  is  set 
out  at  page  76. 

12  relates  to  sittings  of  the  Court  of  Appeal,  and  is  set 
out  at  page  88. 

13  amends  sect.  60  of  36  &  37  Vict.  c.  66,  as  to  district 
registrars,  and  is  set  out  at  page  95. 

14  amends  36  &  37  Vict.  c.  66,  s.  87,  as  to  enactments 
relating  to  solicitors,  and  is  set  out  at  page  110. 

15  relates  to  appeals  from  inferior  Courts  of  Becord, 
and  is  set  out  at  page  85. 

16  substitutes  the  rules  in  the  First  Schedule  to  this 
Act  for  36  &  37  Vict.  c.  66,  s.  69,  and  Schedule.  This 
section  is  set  out  at  page  102. 

17  provides  for  making  rules  of  Court,  and  is  in  substi- 
tution for  36  &  37  Viet.  c.  66,  ss.  68, 69, 74,  and  Schedule. 
This  section  is  set  out  at  page  103. 
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Nothing  ia 
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to  prejtulice 
ris;ht  to  have 
iasucs  sub- 
mitted, &c. 


Uegulation  of 
(/ircuitn. 


18  makes  provision  as  to  rules  of  the  Probate,  Divorce 
and  Admiralty  Courts,  being  rules  of  the  High  Court,—] 
substitution  for  36  &  37  Vict.  c.  66,  s.  70,  and  is  set  on 
at  page  104. 

19  makes  provision  as  to  criminal  procedure,  subject  t 
future  rules  remaining  unaltered, — ^in  substitution  for  3i 
&  37  Vict.  c.  66,  s.  71,  and  is  set  out  at  page  105. 

20  makes  provision  as  to  the  Act  not  affecting  rolei 
of  evidence  or  juries, — in  substitution  for  86  &  37  Vict 
c.  66,  s.  72,  and  is  set  out  at  page  105. 

21  makes  provision  for  the  saving  of  the  existing  pro- 
cedure of  Courts  when  not  inconsistent  with  this  Act  oi 
rules  of  Court, — in  substitution  for  36  &  37  Vict,  c  66, 
s.  73,  and  is  set  out  at  page  105. 

22.  Whereas  by  section  forty-six  of  the  principal  Act  it 
is  enacted  that  '^  any  Judge  of  the  said  High  Court  sitting 
in  the  exercise  of  its  jurisdiction  elsewhere  than  in  a 
Divisional  Court  may  reserve  any  case,  or  any  point  in 
a  case,  for  the  consideration  of  a  Divisional  Court,  or  may 
direct  any  case  or  point  in  a  case  to  be  argued  before  a 
Divisional  Court  *':  Be  it  hereby  enacted,  that  nothing  in 
the  said  Act,  nor  in  any  rule  or  order  made  under  tlic 
powers  thereof  or  of  this  Act,  shall  take  away  or  prejudice 
the  right  of  any  party  to  any  action  to  have  the  issues  for 
trial  by  jury  submitted  and  left  by  the  Judge  to  the  jury 
before  whom  the  same  shall  come  for  trial,  with  a  proper 
and  complete  direction  to  the  jury  upon  the  law,  and  as 
to  the  evidence  applicable  to  such  issues : 

Provided  also,  that  the  said  right  may  be  enforced 
either  by  motion  in  the  High  Court  of  Justice  or  by 
motion  in  the  Court  of  Appeal  founded  upon  an  excep- 
tion entered  upon  or  annexed  to  the  record. 

23.  Her  Majesty  may  at  any  time  after  the  passing  of 
this  Act,  and  from  time  to  time,  by  Order  in  Council, 
provide  in  such  manner  and  subject  to  such  regulations  as 
to  Her  Majesty  may  seem  meet,  for  all  or  any  of  the 
following  matters : 

1.  For  the  discontinuance,  either  temporarily  or  jier- 
manently,  wholly  or  partially,  of  any  existin:: 
Circuit,  and  the  formation  of  any  new  Circuit  by 
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the  union  of  any  connties  or  parts  of  counties,  or     Aet  1876. 
partly  in  one  way  and  partly  in  the  other,  or  by  Regaiation  oi 
the  constitution  of  any  county  or  part  of  a  Circuits. 
county  to  be  a  Circuit  by  itself ;  and  in  particular 
for  the  issue  of  Commissions  for  the  discharge 
of  civil  and  criminal  business  in  the  County  of 
Surrey  to  the  Judges  appointed  to  sit  for  the 
trial  by  jury  of  causes  and  issues  in  Middlesex  or 
London  or  any  of  them ;  and, 

2.  For  the  appointment  of  the  place  or  places  at  which 

Assizes  are  to  be  holden  on  any  Circuit ;  and, 

3.  For  altering  by  such  authority  and  in  such  manner 

as  may  be  specified  in  the  Order,  the  day 
appointed  for  holding  the  Assizes  at  any  place 
on  any  Circuit  in  any  case,  where,  by  reason  of 
the  pressure  of  business  or  other  unforeseen 
cause,  it  is  expedient  to  alter  the  same ;  and, 

4.  For  the  regulation,  so  far  as  may  be  necessary  for 

carrying  into  efiect  any  Order  under  this  sectioo, 
of  the  yenue  in  all  cases,  civil  and  criminal, 
triable  on  any  Circuit  or  elsewhere. 

Her  Majesty  may  from  time  to  time,  by  Order  in 
Council,  alter,  add  to,  or  amend  any  Order  in  Council 
made  in  pursuance  of  this  section ;  and  in  making  any 
Order  under  this  section  may  give  any  directions  which  it 
appears  to  Her  Majesty  to  be  desirable  to  give  for  the 
purpose  of  giving  full  effect  to  such  Order. 

Provided  that  every  Order  in  Council  made  under  this 
section  shall  be  laid  before  each  Honse  of  Parliament 
within  such  time,  and  shall  be  subject  to  be  annulled  in 
such  manner  as  is  in  tliis  Act  provided. 

Any  Order  in  Council  purporting  to  be  made  in  pur- 
suance of  this  section  shall  have  the  same  effect  in  all 
respects  as  if  it  were  enacted  in  this  Act. 

The  power  hereby  given  to  Her  Majesty  shall  be 
deemed  to  be  in  addition  to  and  not  in  derogation  of  any 
power  already  vested  in  Her  Majesty  in  respect  of  the 
matters  aforesaid;  and  all  enactments  in  relation  to 
Circuits,  or  the  places  at  which  Assizes  are  to  be  holden, 
or  otherwise  in  relation  to  the  subject-matter  of  any  Order 
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annulled  on 
address  from 
either  Honse. 


under  this  section,  shall,  so  far  as  such  enactments  are  in- 
consistent with  such  Order,  be  repealed  thereby,  whether 
such  repeal  is  thereby  expressly  made  or  not;   but   all 
enactments  relating  to  the  power  of  Her  Majesty  to  alter 
the  Circuits  of  the  Judges,  or  places  at  which  Assizes  are 
to  be  holden,  or  the  distribution  of  revising  barristerB 
among  the  Circuits,  or  otherwise  enabling  or  facilitatiii<2^ 
the  carrying  the  objects  of  this  section  into  effect^  and  in 
force  at  the  time  of  the  passing  of  the  principal  Act,  shall 
continue  in  force,  and  shall,  with  the  necessary  variationts, 
if  any,  apply,  so  far  as  they  are  applicable,  to  any  altera- 
tions in  or  dealings   with  Circuits,  or  places   at    which 
Assizes  are  to  be  holden,  made  or  to  be  made  after  the 
passing  of  this  Act,  or  to  any  other  proyisions  of  any 
Order  made  under  this  section ;  and  if  any  such  Order  is 
made  for  the  issue  of  Commissions  for  the  discharge  of 
civil  and  criminal  business  in  the  County  of  Sarrey   as 
before  mentioned  in  this  section,  that  county  shall  for  the 
purpose*  of  the  application  of  the  said  enactments    be 
deemed  to  be  a  Circuit,  and  the  senior  Judge  for  the  time 
being  so  commissioned,  or  such  other  Judge  as  may  be 
for  the  time  being  designated  for  that  purpose  by  Order 
in  Council,  shall,  in  the  month  of  July  or  August  in  every 
year,  appoint  the  revising  barristers  for  that  county  aod 
the  cities  and  boroughs  therein. 

The  expression  ^'Assizes"  shall  in  this  section  be  con- 
strued to  include  Sessions  under  any  Commission  of  Oyer 
and  Terminer,  or  Gaol  Delivery,  or  any  Commission  lu 
lieu  thereof  issued  under  the  principal  Act. 

24  relates  to  additional  power  as  to  regulation  of 
practice  and  procedure  by  rules  of  Court,  and  is  set  ont 
at  page  107. 

25.  Every  Order  in  Council  and  Rule  of  Court  required 
by  this  Act  to  be  laid  before  each  House  of  Parliament 
shall  be  so  laid  within  forty  days  next  after  it  is  made,  if 
Parliament  is  then  sitting,  or  if  not,  within  forty  daya 
after  the  commencement  of  the  then  next  ensuing  session ; 
and  if  an  address  is  presented  to  Her  Majesty  by  either 
House  of  Parliament,  within  the  next  subsequent  forty 
days  on  which  the  said   House  shall  have  sat,  praying 
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tlul  any  snch  Bule  or  Order  may  be  annulled.  Her     Act  1S75. 

Majesty  may  thereupon  by  Order  in  Council  annul  the 

ttme ;  and  the  Bule  or  Order  so  annulled  shall  thenceforth 

beoome  Toid  and  of  no  effect,  but  without  prejudice  to    . 

the  Talidity  of  any  proceedings  which  may  in  the  mean- 

time  haTe  been  taken  under  the  same. 
This  section  shall  come  into  operation  immediately  on 

the  passing  of  this  Act. 
26  lelates  to  the  fixing  and  collection  of  fees  in  the  High 

Court  and  Ck)urt  of  Appeal,  and  is  set  out  at  page  115. 

27.  Whereas    by    the   Common   Pleas   at    Lancaster  Proyisionsasto 
Amendment  Act,  1869,  the  fees  taken  by   the  Protho-  J^^^^^** 
Botaries  and  District  Prothonotaries  in  pursuance  of  that  salaries,  &c. 
Act,  are  directed  to  be  carried  to  the  credit  of  "  the  Pro-  couru^at  ^^ 
tbonotaries*  Fee  Fund  account  of  the  County  Palatine  of  Lancaster 
Lancaster,*'  and  certain  salaries  and  expenses  connected  32&33ykt. 
vith  the  offices  of  the  said  Prothonotaries  and  District  ^^^' 
Prothonotaries  are  directed  to  be  paid  out  of  that  account : 
And  whereaSy  on  the  twenty-fourth  day  of  June  one 
thousand  eight   hundred    and    seventy-four,  there    was 
standing  to  the  credit  of  that  account  a  sum  of  ten 
thousand  seyen  hundred  and  fifty-five  pounds  Consolidated 
Three  Pounds  per  Centum  Bank  Annuities  and  one  thou- 
ttod   eight    hundred  and    ten  pounds  cash,  or   there- 
abouts :  ^ 

And  whereas  the  fees  received  in  the  Court  of  Pleas  of 
Dorfaam  are  applied  in  payment  of  disbursements  con- 
nected with  the  office  of  the  Prothonotary  of  that  Court, 
and  any  surplus  of  such  fees  is  paid  into  the  receipt  of 
Her  Majesty's  Exchequer,  and  any  deficiency  of  the  amount 
of  the  said  fees  to  pay  such  disbursements  is  charged  on 
the  Consolidated  Fund  of  the  United  Kingdom  : 

And  whereas  after  the  commencement  of  the  principal 
Act,  the  jurisdiction  of  the  Court  of  Common  Pleas  at 
Lancaster  and  the  Court  of  Pleas  at  Durham  is  by  that 
Act  transferred  to  and  vested  in  the  High  Court  of 
Justice,  and  it  is  expedient  to  make  further  provision 
respecting  the  expenses  of  those  Courts  and  the  said  stock 
and  cash  standing  to  the  credit  of  the  Prothonotaries'  Fee 
Fund  account  of  the  County  Palatine  of  Lancaster : 
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Art  1875.         Be  it  therefore  enacted  that, — 
Provisions  as         After  the  oommencement  of  the  principal  Act  there 

Feetw  &c.    ^^*^^  "^  P^^^  ^^^  ^^  moneys  provided   by   Parliament 

such  sums  by  way  of  salary  or  remuneration  to  ihe 
FrothoDotaries  and  District  Prothonotaries  of  the  Goort  of 
Common  Pleas  at  liancaster  and  the  Court  of  Common 
Pleas  at  Durham  and  their  clerks,  and  such  sums  for  rent, 
taxes,  and  other  outgoings  at  their  offices,  as  the  Lord 
Chancellor,  with  the  concurrence  of  the  Treasury,  may 
from  time  to  time  direct. 

As  soon  as  each  Prothonotary  and  District  Prothonotary 
of  the  Court  of  Common  Pleas  at  Lancaster  has  accounted 
for  and  paid  all  fees  and  moneys  which  he  shall  haye 
received  by  virtue  of  his  said  office,  the  Chancellor  of  the 

32jk33Vict.  Duchy  of  Lancaster  shall  cause  any  security  given  by 
such  officer  in  pursuance  of  section  seventeen  of  the 
Common  Pleas  at  Lancaster  Amendment  Act,  1869,  to 
be  cancelled  and  delivered  up,  or  otherwise  discharged. 

As  soon  as  may  be  after  the  commencement  of  the 
principal  Act  the  Treasury  and  the  Chancellor  of  the 
Duchy  and  County  Palatine  of  Lancaster  shall  ascertain 
the  amount  of  stock  and  cash  standing  to  the  credit  of  the 
Prothonotaries'  Fee  Fund  account  of  the  County  Palatine 
of  Lancaster,  after  paying  thereout  to  the  Keceiver*Greneral 
of  the  revenues  of  the  Duchy  of  Lancaster  the  amount 
of  the  fees  remaining  in  the  Prothonotary's  hands  on  the 
twenty-fourth  day  of  October  one  thousand  eight  hundred 
and  sixty-nine,  and  paid  to  that  account  in  pursuance  of 
section  seventeen  of  the  last-mentioned  Act,  and  all  other 
sums  justly  due  to  Her  Majesty  in  right  of  Her  said  duchy 
and  county  palatine ;  and  the  Treasury  shall  by  warrant 
direct  the  Governor  and  Company  of  the  Bank  of 
England  to  transfer  to  the  Commissioners  for  the  Se- 
duction of  the  National  Debt  the  amount  of  stock  and 
cash  so  ascertained  and  either  to  cancel  the  stock  in  their 
books  or  otherwise  dispose  of  the  same  as  may  be  directed 
by  the  warrant ;  and  the  Grovemor  and  Company  of  ihe 
Bank  of  England  shall  transfer  the  stock  and  cash,  and 
cancel  or  otherwise  dispose  of  the  stock  according  to  the 
warrant,  without  any  order  from  the  Lord  ChaDoellor  or 
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ihe  CSiBDoellor  of  the  said  duchy  and  county  palatine  or     let  1876. 
any  other  person. 

The  CommisBioners  for  the  Reduction  of  the  National 
Debt  shall  apply  all  cash  transferred  to  them  in  pursuance 
of  this  section  in  the  purchase  of  Bank  Annuities  which 
sball  be  cancelled  or  otherwise  disposed  of  in  like  manner 
tf  the  said  stock. 

28.  The  Treasury  shall  cause  to  be  prepared  annually  Annual 
tn  account  for  the   year  ending  the  thirty-first  day  of  ^^d""^ 
liidi,  showing  the  receipts  and  expenditure  during  the  expenditure. 
preceding  year  in  respect  of  the  High  Court  of  Justice 
and  the  Court  of  Appeal,  and  of  any  court,  office,  or 
officer,  the  fees  taken  in  which  or  by  whom  can  be  fixed 
in  pursuance  of  this  Act 

Such  account  shall  be  made  out  in  such  form  and  con- 
tain nich  particulars  as  the  Treasury,  with  the  concurrence 
of  the  Lord  Chancellor,  may  from  time  to  time  direct. 

Every  officer  by  whom  or  in  whose  office  fees  are  taken 
vhich  can  be  fixed  in  pursuance  of  this  Act,  shall  make 
nch  returns  and  give  such  information  as  the  Treasury 
m&y  from  time  to  time  require  for  the  purpose  of  enabling 
them  to  make  out  the  said  account. 

The  said  account  shall  be  laid  before  both  Houses  of 
Parliament  within  one  month  after  the  thirty-first  day  of 
)hich  in  each  year,  if  Parliament  is  then  sitting,  or  if 
H  then  within  one  month  after  the  next  meeting  of 
Parliament. 

29.  Whereas  fines  and  other  moneys  paid  into  the  Amendment 
'^  of  Queen's  Bench  for  Her  Majesty's  use  are  received  ^y^n"  to 
fcy  the  Queen's  Coroner  and  Attorney,  and  out  of  such  wnior  puisne 
fiioneys  there  is  paid  in  pursuance  of  a  writ  of  Privy  Seal  gJiefn's  Bench 
an  ammal  sum  of  forty  pounds,  at  the  rate  of  ten  pounds  »»<*  Qneen's 
for  etery  term,  to  the  second  Judge  of  the  Court  of     "*"*'* 
Queen's  Bench,  and  by  section  seven  of  the  Act  of  the 
rixth  year  of  King  George  the  Fourth,  chapter  eighty- 
ioor,  it  is  enacted  that  the  said  termly  allowance  of  ten 
poQnds  shall  continue  to  be  paid  to  the  said  second  Judge 
'^  addition  to  his  salary : 

And  whereas  out  of  the  said  moneys   there  is    also 
payable  in  pursuance  of  the  said  writ  of  Privy  Seal  an 
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Aot  1876.     annual  sum  of  ten  pounds  to  the  Queen's  Coroner  and 
Attorney: 

And  whereas  it  is  expedient  to  determine  such 
payments : 
Be  it  therefore  enacted  as  follows : 
After  the  passing  of  this  Act  the  said  sum  of  forty 
pounds  and  ten  pounds  a  year  shall  cease  to  be  payable 
by  the  Queen's  Coroner  and  Attorney  out  of  the  aboye- 
mentioned  moneys. 

So  long  as  the  person  who  on  the  first  day  of  March 
one  thousand  eight  hundred  and  seyenty^fiire  was  the 
second  Judge  of  the  Court  of  Queen's  Bench  continues  to 
be  such  second  Judge,  there  shall  be  payable  to  him  oat 
of  the  Consolidated  Fund  of  the  United  Kingdom  the 
annual  sum  of  forty  pounds  in  addition  to  his  salary,  and 
that  annual  sum  shall  be  payable  to  him  by  instalments 
of  ten  pounds  at  the  like  times  at  which  the  said  termly 
allowance  of  ten  pounds  has  heretofore  been  payable  to 
him,  or  at  such  other  times  as  the  Treasury,  with  the 
consent  of  the  Judge,  may  direct 

So  long  as  the  person  who  on  the  first  day  of  March  one 
thousand  eight  hundred  and  seyenty^five  was  the  Queen  8 
Coroner  and  Attorney  continues  to  hold  that  office,  there 
shall  be  payable  to  him  out  of  moneys  proyided  by  Par- 
liament the  annual  sum  of  ten  pounds,  and  such  sum 
shall  be  payable  to  him  at  the  like  time  at  which  the 
said  annual  sum  of  ten  pounds  has  heretofore  been  pay* 
able  to  him,  or  at  such  other  time  as  the  Treasuiy,  with 
the  consent  of  such  Queen's  Coroner  or  Attorney,  niaj  i 
direct  > 

Amendment  of  30.  Whereas  by  section  sixteen  of  "The  Court  of 
fu  Mki'the  ^^^^^y  Yxmda  Act,  1872,"  it  is  enacted  that  an  order 
transfer  of  of  the  Court  of  Chauccry  may  direct  securities  standiii^ 
Government      ^^  ^-jj^  accouut  of  the  Paymaster-Gcneral  on  behalf  of  the 

securitiea  to  -z^i  i  i.  iJaL# 

and  from  the     Court  of  Chauccry  to  be  converted  into  cash,  and  ea^^ 
Paymaster-       ^horc  such  ordor  refers  to  Goremment  securities  such 

uenerai  on  *      u 

behalf  of  the      securities  shall  be  transferred  to  the  Commissioners  for  me 
chawe^iy  and     Reduction  of  the  National  Debt  in  manner  therein  men- 

the  National        tioncd  : 


Debt  Commit- 
sioners. 


And  whereas  the  said  section  contains  no  proviaon  for 
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ihe  oonTetse  cases  of  the  conversion  of  cash  into  securities     Aat  ISTA^ 


sod  the  transfer  of  securities  from  the  said  Commissioners 
to  the  aoeount  of  the  Paymaster-General  on  behalf  of  the 
Court  of  Chancery : 

And  whereas  such  conyersion  and  transfer,  and  the 
other  matters  provided  by  the  said  section,  can  be  more 
eonveniently  provided  for  by  rules  made  in  pursuance  of 
section  eighteen  of  the  said  Act ;  and  it  is  expedient  to 
ronove  doubts  with  respect  to  the  power  to  provide  by 
soch  rules  for  the  investment  in  securities  of  money  in 
Coort»  and  the  conversion  into  money  of  securities  in 
Cooxt: 

Be  it  therefore  enacted  as  follows : 

Section  sixteen  of  ^  The  Court  of  Chancery  Funds 
Ad,  1872,"  is  hereby  repealed. 

Boles  may  from  time  to  time  be  made  in  pursuance  of 
seetion  eighteen  of  *^  The  Court  of  Chancery  Funds  Act, 
1872,"  with  respect  to  the  investment  in  securities  of 
money  in  Court,  and  the  conversion  into  money  of  securi^ 
ties  in  Court,  and  with  respect  to  the  transfer  to  the  Com- 
missicmers  for  the  Reduction  of  the  National  Debt  of 
Government  securities  ordered  by  the  Court  to  be  sold 
or  converted  into  cash,  and  to  the  transfer  by  those 
Commifisioners  to  the  Paymaster-Greneral  for  the  time 
being,  on  behalf  of  the  Court  of  Chancery,  of  Govern- 
nient  secmities  ordered  by  the  Court  of  Chancery  to  be 
porchased. 

This  section  shall  come  into  operation  on  the  passing 
of  this  Act,  and  shall  be  construed  together  with  ^<The 
Court  of  Chancery  Funds  Act,  1872,"  and  shall  be  sub- 
ject to  any  alteration  in  that  Act  made  by  or  in  pursuance 
of  the  principal  Act  or  this  Act. 

31.  Whereas  under  the  Lunacy  Regulation  Act,  1853,  Abolition  of 
it  is  provided  that  there  shall  be  a  Secretary  to  the  ^g"  biU)w 
Visitors  of  Lunatics  therein  mentioned,  and  it  is  expedient  of  Lanatics, 
to  abolish  that  office :  Be  it  therefore  enacted  as  follows :    J^^^  "  ^'^*- 

After  the  passing  of  this  Act  there  shall  cease  to  be  a 
Secretary  to  the  Visitors  of  Lunatics. 

The  Treasury  shall  award,  out  of  moneys  provided  by 
Pailiament,  to  the  person  who  holds  at  the  passing  of 
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Aet  187ft.     this  Act  the  o£Sce  of  Secietary  to  the  YisitorB  of  Lnnaticfl 


such  compensation,  by  way  of  annuity  or  otherwise,  as, 
haying  regard  to  the  conditions  on  which  he  was  appointed 
to  his  o£5ce,  the  nature^  salary,  and  emoluments  of  his 
office,  and  the  duration  of  his  services,  they  may  think 
just  and  reasonable,  so  that  the  same  be  granted  in  accord- 
ance with  the  provisions  and  subject  to  the  conditions 
22  Vict.  c.  26    contained  in  the  Superannuation  Act,  1859. 

32  amends  32  &  33  Vict.  c.  83.  s.  19,  and  32  Ar  33 
Vict.  c.  71,  s.  116,  as  to  the  payment  of  unclaimed  divi- 
dends to  persons  entitled,  and  is  set  out  at  page  118. 
Repeal.  33^  From  and  after  the  commencement  of  this  Act 

there  shall  be  repealed — 

(1.)  The  Acts  specified  in  the  Second  Schedule  to  this 
Act,  to  the  extent  in  the  third  column  of  that 
schedule  mentioned,  without  prejudice  to  any- 
thing done  or  suffered  before  the  said  com- 
mencement under  the  enactments  hereby  re- 
pealed; also, 
(2.)  Any  other  enactment  inconsistent  with  this  Act 
or  the  principal  Act. 
As  to  Tacancies      34.  Whcrcas,  by  the  seventy-seventh  section  of  the 
witSn  8^77      principal  Act,  it  is  provided  that,  upon  the  occurrence  of 
of  principal       a  vacancy  in  the  office  of  any  officer  coming  within  the 

provisions  of  the  said  section,  the  Lord  Chancellor,  with 
the  concurrence  of  the  Treasury,  may,  in  the  event  of 
such  office  being  considered  unnecessary,  abolish  the 
same,  or  may  reduce  the  salary,  or  alter  the  designation 
or  duties  thereof,  notwithstanding  that  the  paUonage 
thereof  may  be  vested  in  an  existing  Judge;  but  that 
nothing  in  the  said  Act  contained  shall  interfere  with  the 
office  of  Marshal  attending  any  Commissioner  of  Assize : 
And  whereas  it  is  expedient  to  add  to  the  said  section : 
Be  it  enacted,  that,  upon  the  occurrence  of  any  vacancy 
coming  within  the  provisions  of  the  said  section^  an 
appoiutment  shall  not  be  made  thereto  for  the  period  of 
one  month  without  the  assent  of  the  Lord  Chancellor, 
given  with  the  concurrence  of  the  Treasury ;  and,  further, 
the  Lord  Chancellor  may,  with  the  concurrence  of  the 
Treasury,  suspend  the  making  any  appointment  to  such 


Act. 
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office  for  any  period  not  later  than  the  first  day  of  January     Aet  1875. 


oxke  thousand  eight  hundred  and  seventy-seyen,  and  may, 
if  it  be  neoeesary,  make  provision  in  such  manner  as  he 
thinks  fit  for  the  temporary  discharge,  in  the  meantime, 
of  the  daties  of  such  office. 

35.  Se  it  enacted,  that  any  person  who,  at  the  time  of  Amendment  of 
the  commencement  of  this  Act,  shall  hold  the  office  of  ^'7^*9^ ^t^** 
Chamber  Clerk  shall  be  eligible  at  any  time  thereafter  for  Chamber 
appointment  to  the  like  office,  anything  in  the  principal  ^^®'^ 
Act  to  the   contrary  notwithstanding;  and  that,  if  any 
such  person  shall  be  so  appointed  after  the  commence- 
ment of  this  Act,  he  shall,  if  the  salary  assigned  to  snch 
office  by  or  under  the  principal  Act  be  less  than  the 
ealary  reoeiyed  by  him  at  the  time  of  the  commencement 
ci  this  Act,  be  entitled  to  receive  a  salary  not  less  than 
that  ao  formerly  reoeiyed  by  him,  so  long  as  he  shall 
retain  sach  office,  but  shall  not  be  entitled  to  receiye  or 
elaim  any  pension  in  respect  of  his  service,  unless  the 
Treasury,  in  its  absolute  discretion,  shall  think   fit  to 
sanction  the  same. 

Here  folUym  The  First  Schedule,  hdng  The  Rules 
OF  THE  Supreme  Court,  which  {so  far  as  they  remain 
mnaUered^  and  excepting  theformSy)  are  set  ovi  in  Booh  IL, 
okwtmeneing  aipage  123  (ante). 
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Title  In  ftiU. 

WaiT 

of  SunmuMU. 


APPENDIX  (A> 


PABTL 


Forms  of  Writs  of  Somxons,  &c. 


In  the  High  Court  of  Justice. 
Division. 


No.  1. 

187    .    [^ff€re  put  iA4  letter  and  maOer,] 
Between  A.S,  Plaiotii; 

and 
CD,  and  E,F.  Ddndanta. 

Victoria,  bj  the  grace  of  God,  ^c. 

To  CD.  of  in  the  coauty  of  and  E.F.  of 

We  oommand  you,  That  within  eight  days  after  the  senrioe  of  this  writ  on  yoa, 
inclusive  of  the  day  of  such  serrioe,  you  do  cause  an  appearance  to  be  enteiBd  for 
you  in  the  Division  of  oar  High  Court  of  Justice  in  an  action  at  the  suit  of 

A.B, ;  and  take  notice,  that  in  default  of  your  so  doingthe  plaintiff  may  prooeoi 
therein,  and  judgment  may  be  given  in  your  absence.    Witness,  ^c 

Jfemorandwn  to  be  subacribed  on  the  writ, 

N.B.— This  writ  is  to  be  served  within  (twehe)  calendar  months  from  the 
date  thereof,  or,  if  renewed,  from  the  date  of  such  rmsval,  in- 
cluding the  day  of  such  date,  and  not  afterwarJs. 

The  defendant  [or  defendants]  may  appear  hereto  by  entering  an  aiipcsr- 
ance  [or  appearances]  either  personally  or  by  solicitor  at  the 
[  ]  office  at 

Indorsements  to  be  tnadeon  the  writ  before  issue  thereof , 

The  plaintiflTs  claim  is  for,  Ac,  ^ 

This  writ  was  issued  by  KF„  of  solicitor  for  the  said  plaintiff,  who 

resides  at  ,  or^  this  writ  was  issued  by  the  plaintiff  in  person  who  rsidei 

at  [mention  the  city,  tovon,  or  parish,  and  <Uso  the  name  ef  the  street  eed 

number  of  the  house  (^  the  plaintiff's  residence,  if  any\. 

Indorsement  to  be  made  on  the  writ  after  servioe  thereof. 

This  writ  was  served  by  X  T,  on  L,M,  [the  defendant  or  one  of  the  de- 
fendants], on  Monday,  the  day  of  ,  18    . 

(Signed)  X  7, 

Order  11.,  rule  3,  page  135. 
The  form  of  teste  is. 
Witness,  Hugh  Mac^^almont  Baron  Cairns,  Lord  High  ChsoocOor  of 
Great  Britain,  at  Westminster,  this  day  of  18    . 


Forms. 
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No.  2. 
^Hfgr  Servict  miiofthe  JuriscUctum,  or  where  Notiee  in  lieu  of  Service  iatobe- 

gioen  out  of  the  Juriadiction.  JT^fiL-H 

187  . .    IBere  put  the  letter  and  number,']  ©f  jnrisdiotioii. 
b  tbt  High  Oait  of  Justice.  Between  A.B,         Plaintiff^ 

DiTidoo.  and 

CD,  and  E,F.        Defendants. 
Victoria,  bv  the  grace  of  God,  ^. 
To  CJ>,  of 
We  «wH«Mw4  jou,  CJ).,  That  within  [here  insert  the  '  number  of  dayg 
inacied  by  the  Contri  or  Judge  ordering  the  tercioe  or  notice']  after  the  serrioe  of 
-*.-  «Tit  [or  wotice  of  this  writ,  as  the  case  may  be]  on  jou,  indusiTe  of  the  day 
'^'  neh  crrioe,  jou  do  cause  an  appearance  to  be  entered  ^r  yon  in  the 
'*mmm  of  Onr  High  Court  of  Justice  in  an  action  at  the  suit  of  A,B, ;  and  take 
HCCT,  thai  ia  de&olt  of  jour  so  doing  the  pbintiff  may  proceed   therein,  and 
>4dgiiMDt  may  be  given  in  your  absence.     Witness,  ^c. 
Memorandmn  and  Indorsements  as  m  Form  No,  1. 
Indorsement  to  be  made  on  the  jcrit  before  the  issue  thereof. 
X.B. — This  vrU  is  to  be  used  where  the  Defendant  or  all  the  Defendants  or 
9V  9'  wtore  D^endaad  or  Defendants  is  or  are  out  of  the  jurisdiction. 

Order  II.  rule  5,  page  136. 
[This  form  is  set  oat  as  amended  by  rules  of  June  1876,  Ko.  2.] 


No.  3. 
SeHee  of  Wrtf  m  lieu  of  Service  to  be  given  out  of  the  Jurisdiction,  Nonoi 

187     .    [Here put  the  letter  and  number.]  otS^^^"^ 
Between  A,B.  Plaintiff, 

and 
To  Off   of  CD.,  E.F.,  and  Q.H.      Defendants. 

Take  notice,  that  A.B.,  of  has  oommenoed  an  action  against  you,  0,H., 

A  ^  DiTisioa  of  Her  Majesty's  High  Court  of  Justice  in  Islngland,  by  writ  of 

^  Cboit,  dated  the  day  of  ,  a.d.  18     ;  which  writ  is  indorsed  as 

'  '^''^  \p^J  i^  f^  ^^  indorsements],  and  you  are  required  within  days 

'^'V  the  receipt  of  this  notice,  inclusire  of  the  day  of  such  receipt,  to  defend  the 
^4  acUoo,  by  causing  an  appearance  to  be  entered  for  you  in  the  said  Court  to 
>  <»i  MtioD ;  and  in  default  of  your  so  doing,  the  said  A.B.  may  proceed  therein, 
«*•  j<ii%iDeQt  may  be  given  in  your  absence. 

Too  may  appear  to  the  said  writ  by  entering  an  appearance  persooally  or  by 
7«er  solidtor  at  the  [  ]  office  at 

(Signed)  A,B.  of  d:c, 

or 
^  tlte  High  Court  of  Justice.  X  Y,  of         4re, 

Division.  Solicitor  for  A.B. 

Order  II.  rule  5,  page  136. 

[This  form  is  set  out  as  amended  by  rules  of  June  1876,  No.  2.] 


No.  4. 
p  Admi 
187        [Hero  put  the  letter  and  number.]  Admiralty  AcUod 


Writ  of  Summons  in  AdmiraUy  Action  in  rem.  ^  aLmons  in 


In  the  High  Court  of  Jostice,  *"  "*** 

Adminlty  Division. 

Between  A.  B.^  plaintiff, 
and 
the  owners  of  the 
Victoria,  hy  the  Grace  of  God,  &c. 
To  the  owners  and  parties  interested  in  the  ship  or  vessel  ,  of 

^  I«t  of  [or  cargo,  <fcc.,  as  the  case  may  he]. 
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FoRMB.  We  commaod  yon,  that  within  eight  days  after  the  aenrice  of  tl 

^^^  writ,  inclusive  of  the  day  of  such  service,  you  do  canse  an  appearan 

of  SnmmonB  in      to  be  entered  for  you  in  the  Admiralty  Division  of  our  High  Court 

in  rem.       ^       Justice  in  an  action  at  the  suit  of  A.  B.;  and  take  notice  that 

default  of  your  so  doing  the  plaintiff  may  proceed  therein,  and  jud 

ment  may  be'  given  in  your  absence.     Witness,  Hugh  MacC^lmo 

Baron  Cairns,  Lord  High  Chancellor  of  Qreat  Britain,  this  di 

of  ,18    . 

Memorandum  to  be  subscribed  on  the  Wrii, 

N.B. — This  writ  is  to  be  served  within  [twelve']  calendar  montl 

from  the  date  thereof,  or,  if  renewed,  firom  the  date  of  sac 

renewal,  including  the  day  of  such  date^  and  not  afte 

wards. 

The  defendant  [or  defendants]  may  appear  hereto  by  entering  a 

appearance  [or  appearances]  either  personally  or  by  solicitor  at  tfa 

[  ]  office  at 

Indorsements  to  be  made  on  the  Writ  btfore  luue  thereof. 

The  plaintifif  s  claim  is  for,  &c. 

This  writ  was  issued  by  K  F,^  of  ,  solicitor  for  the  said  plain 

tiff,  who  resides  at  «  or,  this  writ  was  issued  by  the  plaintiff  ii 

person,  who  resides  at  [mention  the  city^  iown^  or  parish,  am 

aho  the  name  of  the  street  and  number  of  the  house  of  the  plaintift 
residence,  if  any]. 

Indorsement  to  be  made  on  the  Writ  after  Service  thereof. 

The  writ  was    served  by  X,  T.  [here  state  the  mode  in  which  th 
service  was  effected,  whether  on  the  owner  or  on  the  ship,  caryo,  or 
freight,  according  to  Order  IX.  Rules  10, 11,  and  12,  as  the  case  may 
he]  on  ,  the  day  of  ,  18    . 

(Si^ed)        X  r. 

[Substituted  for  form  4  part  1  in  the  Appendix  A  to  The  Judicature 
Act,  1875,  by  the  rules  of  December  1876,  No.  2.] 


No.  4a. 
Warramt  Warrant  of  Arrest  in  Admiralty  Action  in  rem, 

of  Arrest  in  . 

Admiralty  AcUon  ,    igy        [Here  pfU  the  letter  and  HM^-I 

In  the  High  Court  of  Justice, 
Admiralty  Division. 

Between  A,  B.,  plaintiff, 
and 
the  owners  of  the 

Victoria,  &c 
To  the  Marshal  of  the  Admiralty  Division  of  our  High  Court  of 
Justice,  and  to  all  and  singular  his  substitutes  [or  To  the  Collector  or 
Collectors  of  Customs  at  the  Port  of  ].     We  hereby  comm«a(i 

you  to  arrest  the  ship  or  vessel  ,  of  the  port  of  [fl**^  '*^ 

cargo  and  freight,  <fcc.,  as  the  case  may  be],  and  to  keep  the  »me  ^^^ 
safe  arrest,  until  you  shall  receive  further  orders  from  us.   Witoes-s 


A.]  FORMS.  523 

Hogii  JIftcCSalmoDt  Baron  Cairns,  Lord  High    Chancellor  of  Great         Formi. 
feitsm,  tbia  day  of  ,  18    .  

[Added  to  the  forms  by  the  rules  of  February  1876,  No.  4,  being 
&?m  A  in  the  appendix  to  those  rules.] 


No.  5. 

Form  of  Memorandum  for  Benewed  Writ,  Rxvxwkd  Wbit. 

h  tkt  High  CoQTt  of  Justice. 
Division. 

Between  A,B.,  plaintiff, 

and 

€J),,  defendant. 

Sea]  renewied  writ  of  snmroons  in  this  action  indorsed  as  follows : — 

[Cb^f  orifpao/  vrU  and  the  indorsanents/] 

Older  VIII.  rule  1. 


No.  6. 

Memorandum  of  Appearance.  Appsahakcr. 

187  •    [_ffere  put  the  letter  and  number,'] 
Bicfa  Court  of  Justice. 
[Oiameery]  Dirision. 

A,B.  V.  CD.,  and  others. 

Cater  an  appearance  for  in  this  action. 

DUed  this  day  of 

xr., 

Solicitor  for  the  Defendant 
The  pfaee  of  bosinesi  of  X.  T.  la 
Ha  address  for  serrioe  is 

or  ICD. 

Defendant  in  person. 
Tbe  address  of  CD.  it 
Bk  address  for  service  is  .] 

Tbe  and  defendant  [requires,  or,  does  not  require]  a  statement  of  complaint  to 
U  £ed  and  delivered. 

Order  XII.  rule  10. 


No.  7. 

Iffere  put  the  letter  and  number.]  pj^^^^"^"  °' 
la  the  High  Coart  of  Justice. 

Qoeea's  Bench  {or  Chanceiy,  C.P.,  or,  ^c.)  Division. 

Between  A,B.,  jdalntiflT, 
and 
CD.,  and 
E,F,,  defendants. 

Th»  defendant  CD,  limits  his  defence  to  part  only  of  the  property  mentioned  in 
tbe  writ  in  this  action,  that  is  to  tsay,  to  the  close  called  "  the  Big  Held." 

Yours,  &c. 

Solicitor  for  the  said  defendant  CD. 
To  Mr.  xr,  plaintiff's  solicitor. 

Order  XII.  vule  22. 
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FOSMS. 


Qbkbkal 
Indorskhehts. 

Matters  aasigned 
to  Chancery 
Division. 


PARTIL 
Seotioit  I. 
Genrral  Ikdorsements. 
In  Matters  assigned  by  the  3ith  Section  of  the  Act  to  the  Chancery  DirMifn^ 

1.  Creditor  to  administer  Estate^ 

The  plaintifTs  claim  is  as  a  creditor  of  X.  T,,  of  deoensed,  to  have   tb^ 

[real  and]  perBonal  estate  of  the  said  X.  Y.  administered.  The  defendant  CL/7.  ii 
sued  as  the  administrator  of  the  said  X  F.  [and  the  defendants  £.F,  and  G»If.  m 
his  coheirs-at-law]. 

[See  the  cases  noted  on  Order  XVI.  rule  9,  page  174.] 


2.  Legatee  toadminiater  Estate, 

The  plaintiff's  claim   is  as  a  legatee  under  the  will  dated  the  day  of 

18  ,  of  XF.  deceased,  to  have  the  [real  and]  personal  estate  of  the  said 
X  F.  administered.  The  defendant  CJ>.  is  sued  as  the  executor  of  the  said  X  F. 
[and  the  defendants  E.F.  and  GM.  as  his  devisees]. 

3.  Partnership, 

The  plaintiff's  claim  is  to  have  an  account  taken  of  the  partnership  deslh^ 
between  the  plaintiff  and  defendant  [under  articles  of  partnership  datud  the 
day  of  ],  and  to  have  the  affairs  of  the  partnership  wound  up. 


4.  By  Mortgagee. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what  is  due  to  him  for 
principal,  interest,  and  costs  on  a  mortgage  dated  the  day  of  nu^ie 

between  [or  by  deposit  of  titte  (foddis],  and  tiiat  the  mortgage   may  be 

enforced  by  foreclosure  or  sale. 

5.  By  Mortgagor, 

The  plaint3fi*s  claim  is  to  have  an  account  taken  of  what,  if  anything,  is  due  oo 
a  mortgage  dated  and  made  between  [parties'],  and  to  redeem  the  pn>pertj 

comprised  therein. 

&  Baising  Portions, 

The  plaintiff's  claim  is  that  the  sum  of  I,,  which,  by  an  indentnTe  of 

settlement  dated  ,  was  provided  for  the  portions  of  the  younger  diildm  of 

may  be  raised. 


7.  Execution  of  TtuiU. 

The  plaintiffs  daim  is  to  have  the  trusts  of  an  indentore  dated 
made  between  ,  carried  into  aecution. 


and 


8.  Cancellation  or  RecHfcatkm, 

The  plaintiff's  claim  is  to  have  a  deed  dated  and  made  between  [partiti\, 

set  aiiide  or  rectified. 

9.  Specific  Performance, 

The  plaintiff*s  claim  is  for  specific  performance  of  an  agreement  dated  (he 
day  of  ,  for  the  sale  by  the  plaintiff  to  the  defendant  of  certain  [/rss&oU] 

hereditaments  at 

Oixler  III.  rule  3,  page  141. 


^] 
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[See  nilei  of  Supreme  Court  (CosU)  Order  VI.,  page  335.] 

Mgmey  Chkn  vUiere  no  Special  Indonemewt  under  Order  III,  £%Ue  6. 

H»  plaiiidfif*<  ckiffi  is  /.  for  the  price  of  goods  sold. 

[^Tkis  Form  tkaU  wvtfice  whether  the  claim  be  in  respect  of  goods  sold  and 
dtlitsa^  or  of  goods  bargained  and  soldj] 

Tlie  piainti^s  daim  is  /.  for  money  lent  [and  interesf], 

Tke  pUotiff's  daim  is  /.,  whereof  /.  is  for  the  price  of  goods  sold, 

L  for  mooej  lent,  and  I.  for  interest. 


FOBHS. 


Tie  pfamtiflTs  daim  is 
The  rhintrtTs  daim  is 

Tbe  pbiittifi*s  daim  is 
Tkt  plaintiff's  daim  is 
T^  plaintiff's  daim  is 
Tike  plaintiff's  daim  is 
Tbe  |4aittti£rs  daim  is 
Tbe  plaintiff's  daim  is 
Tbe  ptaintiff's  daim  is 


/.  for  arrears  of  rent. 
/.  for  arrears  of  salary  as  a  derk  [or  as  the  case 

L  for  interest  upon  money  lent. 
/.  for  a  general  average  contributioQ. 
/.  for  freight  and  demurrage. 
/.  for  lighterage. 
/.  for  market  tolls  and  stallage. 
/.  for  penalties  nnder  the  Statute  [    ....]. 
/.  for  money  deposited  with  tbe  defendant  as  a 


Monr  Claims. 
Goods  sold. 

Money  lent. 
Seveml  demands. 

Bent. 
Salaiy,  te. 

Interest. 
Genersl  average. 

VTe\gbi,tc. 

Tolls. 
PenaUlea. 
Banker's  balance. 


Thit  plaintiff's  claim  is 
upended}  as  a  solidtor. 

Tbe  plaintiff's  daim  is 
metiomger,  cotton  broker^  ^c.]. 

The  plaintiff's  daim  is  /.  for  medical  attendances. 


/.  for  fees  for  work  done  [and  /.  money 

I,  for  commission  earned  as  [state  character  as  Conmiissfon 


Fees,  &e.  as 
solicitors. 


Tbe  plaintiff's  daim  is 


The  plaintiff's  daim  is 
Tbe  phintifi^s  daim  is 
Tbe  plaintiff's  daim  is 

Tbe  plaaitiff*s  daim  is 
The  plaintiff's  daim  is 
The  plaintiff's  daim  is 

Tbe  plaintiff's  daim  is 

Tbe  plaintiff's  chiim  is 
[or  factor,  or  ooUector,  or,  ^c]  of  the  plaintiff. 


/.  for  a  return  of  premiums  paid  upon  polides  of 

/.  for  the  warehousing  of  goods. 

/.  for  the  carriage  of  goods  by  railway. 

/•  for  the  use  and  occupation  of  a  house. 

/.  for  the  hire  of  [furmture']^ 
I.  for  work  done  as  a  surreyor. 
/.  for  board  and  lodging. 

/.  for  the  board,  lodging,  and  tuition  of  X.  T. 

L  for  money  received  by  the  defendant  as  solicitor 


Medical  atten- 
dance, &c. 

Return  of 
premium. 

Warehouse  rent. 

Carriage  of  goods. 

Use  and  occupa- 
tion of  houses. 

Hire  of  goods. 
Work  done. 

Board  and  lodg- 
ing. 

SdMMllng. 
Money  received. 


/.  for  fees  received  by  the  defendant  under  colour  Feesof  olBce. 
L  for  a  return  of  money  overcharged  for  the   Money  overpaid. 
/.  for  a  return  of  fees  overcharged  by  the  defendant 

/.  for  a  return  of  money  deposited  with  thede-   Return  of  money 

by  stakeholder. 

Money  won,  from 
stakeholder. 


Tbe  plaintiff's  daim  is 
of  the  oiffioe  of 

Hk  plaintiff's  claim   is 
carriage  of  goods  by  railway. 

The  plaintiff's  claim  is 
as 

The  plaintiff's  claim  is 
ioidaBt  as  stakeholder. 

The  plaintiff's  claim  is  /.  for  money  entrusted  to  the  defendant  as  stake* 

holder,  and  become  payable  to  plaintiff. 
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Forms. 

Money  entrusted 
to  agent 

Money  obtained 
by  fraud. 

Money  paid  by 
mlBtake. 

Money  paid  for 
consideration 
which  has  failed. 


I.  for  a  return  of  money  entrusted  to  the  defeodai 
/.  for  a  retnm  of  money  obtained  finom  the  pUintii 
/.  for  a  return  of  money  paid  to  tha  defendant  bi 


Money  paid  Uy 
surety  for 
defendant. 

Rent  paid. 

Money  paid  on  ao- 
oomniodation  bill. 

Oontribution  by 
surety. 

By  oo^btor. 


Money  paid  for 
calls. 

Money  payable 
under  awimL 


The  plaintiff's  daim  is 
as  agent  of  the  plaiutifif. 

The  plaintifiTs  daim  is 
by  fraud. 

The  plaintifTs  claim  is 
mistake. 

The  plaintiff's  claim  is  /.  for  a  return  of  money  paid  to  the  defeDdani 

for  [work  to  be  done,  left  undone;  or^  a  btil  to  be  taken  vp;  not  taken  up 

or,  ^c.]. 

The  plaintiff's  claim  is  I,  for  a  return  of  money  paid  as  a  deposit  npci 

shares  to  be  allotted. 

The  plaintiff's  claim  Is  /.   for  money  paid  for  tlie  defendant  as  hit 

surety. 

The  plaintiff's  claim  is  /.  for  money  paid  for  rent  due  by  the  defeodaoi. 

The  plaintiff's  claim  is  /.  upon  a  bill  of  exchange  accepted  {or  tftdbrW] 

for  the  defendant's  acoonunodation. 

The  plaintiff's  claim  is  /.  for  a  contribution  in  respect  of  mooey  paid  by 

the  plaintiff  as  surety. 

The  plaintiff's  claim  is  /.  for  a  contribution  in  respect  of  a  joint  debt  of  the 

plaintiff  and  the  defendant,  paid  by  the  plaintiff. 

The  plaintiff's  claim  is  /.  for  money  paid  for  calls  upon  shares,  against 

which  the  defendant  was  bound  to  indemnify  the  plaintiff. 

The  plaintiff's  claim  is  /.  for  money  payable  under  an  award. 


Life  policy. 


Money  bond. 


Foreign  Judg- 
ment 

Bills  of  exchange, 
&c. 


The  plaintiff's  claim  is 
deceased. 

The  plaintiff's  claim  is 
intei'est. 


/.  upon  a  policy  of  insurance  upon  the  life  of  XK, 
/.  upon  a  bond  to  secure  payment  of  1000/.,  and 
/.  upon  a  judgment  of  the  Court,  in  the 


L  upon  a  cheque  drawn  by  the  defendant. 
/.  upon  a  bill  of  exchange  accepted  [or  dram 

L  npon  a  promissory  note  made  [or  indorsed] 


Surety. 


Del  credere 
agent 

Calls. 

Waygoing  crops, 
Ac 


The  plaintiff's  claim  is 
Empire  of  Russia. 

The  phiintiff's  claim  is 

The  plaintiff's  daim  is 
or  indorsed]  by  the  defendant. 

The  plaintiff's  daim  is 
by  the  defendant. 

The  plaintiff's  claim  is  L  against  the  defendant  A.B,  as  acceptor,  lod 

against  the  defendant  CJ>.  as  drawer  [or  indorser]  of  a  bill  of  exchange. 

The  plaintiff's  chum  is  /.  against  the  defendant  as  surety  for  tiie  price 

of  goods  sold. 

The  plaintiff's  claim  is  /.  against  the  defendant  A.B,  as  principal,  s/^ 

against  the  defendant  CJ),  as  surety,  for  the  price  of  goods  sold  for  orrMrs  of 
rentf  or  for  money  lent,  or  for  money  received  by  tKe  defendant  A,B.  at  traceOer 
for  the  plaintiffs,  or,  ^o.] 

The  plaintiff's  claim  is  I  against  the  defendant  as  a  del  credere  agent  for 

the  price  of  goods  sold  [ortu  losses  under  a  policy^. 

The  plaintiff's  claim  is  /.  for  calls  upon  shares. 

The  plaintiff's  claun  is  I.  for  crops,  tillage,  manure  [or  as  ^  c<^ 

may  be"}  left  by  the  defendant  as  outgoing  tenant  of  a  farm. 
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Imdonmadfor  CJbsfo,  ^.  \add  to  the  above  Forms].  iKDORsiiiiurT 

Ami  I.  ibr  costs ;  and  if  the  amount  claimed  be'paid  to  the  plaintiff  or  his    Costs, 

didear  withio  font  dajs  [or  if  the  writ  is  to  be  served  out  of  the  jurisdiction, 
"*  wttor  us  /anf  of  service  aUotoed,  insert  the  time  for  appearance  limited  tty 
^  vrder]  from  tlie  semce  hereof,  further  proceedings  will  he  stayed. 

Order  III.  rule  7,  p«ge  143. 


Section  IV. 

[See  mjes  of  Supreme  Court  (Costs),  Order  VI.,  page  335.] 

Dcanages  and  other  Claims,  Damaqw,  *c. 

TW  pbiiiti0*s  claim  is  for  damages  for  hreach  of  a  contract  to  employ  the   Agent,  &a 
pisaiti^aft  txareller. 

The  piaimtiff's  daim  is  for  damages  for  wroDgfui  dismissal  from  the  defendant's    * 
tsfidjuieat  as  trayeller  [and  I,  for  arrears  of  wages]. 

The  pbuntiff*s  claim   is  for  damages  for  the  defendant's  wrongfully  quitting 
tfat  ptaintitTs  emjdoyment  as  manager. 

The  {ilaintifrs  claim  is  for  damages  for  hreach  of  duty  as  factor  [or,  ^c]  of  the 
ptaffitiff  [and  /.  far  money  received  as  factor,  ^c] 

The  pbmtiff*s  claim  is  for  danoages  for  hreach  of  the  terms  of  a  deed  of  appreu-   Apprentices. 
^asiip  of  X  T.  to  the  defendant  [or  pkantif]. 

The  plaintiff's  claim  is  for  damages  for  non-compliance  with  the  award  o£X,T,      Arhltration. 

The  plaintiff's  daim  is  for  damages  for  assault  [and  false  imprisonment,  and   Assault,  to, 
ftt  wa&cicms  prosecution']. 

The  pUintiff^s  daim  is  for  damages  for  assault  and  £ilse  imprisonment  of  the   By  husband  and 

The  plaintiff*s  cl«im  is  for  damages  for  assault  hy  the  defendant  CJ),  Against  hoshand 

and  wife. 

The  plaJBtifi'g  claim  is  for  damages  for  injury  hy  the  defendant's  n^ligence  as   Solicitor. 

solicitor  of  the  plaintiff. 

Tkt  pkxBtlff's  daim  is  for  damages  for  negligence  in  the  custody  of  goods   Bailment. 
[vki/or  wrongfully  detaining  the  sama^, 

Tbe  plaintiff's  claim  is  for  damaj|;e8  for  nefi;ligence  in    the  keeping  of  goods   Pledge, 
pavned  [and  for  wrongfuBy  detaining  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  custody  of  furniture    Hire. 
)st  Qo  hire  [or  a  carriage  lent],  [and  for  wrongfully,  ^c] 

The  plaintiff's  claim  is  for  damages  for  wrongfully  neglecting  [or  refusing]  to   Banker, 
p^  the  fdaintiff's  cheque. 

The  plaintiff's  claim  is  for  damages  for  hreach  of  a  contract  to  accept  the    BlU. 
plaintiff's  drnfts. 

The  plaintiff's  daim  is  upon  a  bond  conditioned  not  to  carry  on  the  trade   Bond, 
efa 

The  plaintiff's  daim  is  for  damages  for  refusing  to  carry  the  plaintiff's  goods  by   Carrier. 
rsCway. 
The  plaintiff's  claim  is  fur  damages  for  refusing  to  carry  the  plaintiff  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and  about  the  carriage 
lad  deliTery  of  coals  by  railway. 

The  piatntiff's  claim  is  for  damages  for  hreach  of  duty  in  and  about  the  carriage 
and  ddtfcry  of  machinery  by  sea. 
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Charter-party. 

Claim  for  return 
of  goods; 
damages. 

Damages  for  de- 
priving of  goods. 

Defamatioo. 


Distress. 
Replevin. 

WroDgftil  dis- 
trcM. 


Ejectment. 


To  establish  title 
and  recover  rents. 


Dower. 
Jjlshery. 

Fraud. 


Guarantee. 


Insurance. 


Fire  insurance. 


Landlord  and 
tenant. 


Medical  man. 


Mischievous 

animal. 

Negligence. 


The  plaintiff's  d&im  is  for  damages  for  breach  of  cfaarter-partj  of  ship  [Jfory]. 

The  plaintiff's  daim  is  for  retam  of  household  faraiture,  or,  &c.,  or  their  vaJiH:, 
and  for  damages  for  detaining  the  same. 

The  plaintiflra  daim  is  for  wiongfuUj  depririDg  plaintiff  of  goods,  hooaehcld 
fomitare,  &c 

The  plaintiff's  daim  is  for  damages  for  libel. 

The  plaintiiTs  daim  is  for  damages  for  slander. 

The  plaintiff's  daim  is  in  replerin  for  goods  wrongfoll/  distrained. 

The  plaintiff's  claim  is  for  damages  fi>r  improperly  distraining. 

[  This  Form  shall  be  sufficient  whether  the  distress  complained  of  be  wrot^gfvl 
or  excessive,  or  irregular,  and  whether  the  claim  be  for  damages  omiy,  or 
for  double  value]. 

The  plaintiff's  daim  is  to  recorer  possession  of  a  house.  No.  in 

street,  or  of  a  farm  called   BUckacre^  situate  in  the  parish  of  m  the 

conntjr  of 

The  phiintiff's  claim  is  to  establish  his  title  to  [here  describe  property^  and  to 
recover  the  rents  thereof. 

[^The  two  previous  Forms  may  be  oofii6cMd.] 
The  plaintiff's  claim  is  for  dower. 

The  plaintiff's  daim  is  for  damages  for  infringement  of  the  plaintiff's  ri^t  <^ 
fishing. 

The  plaintiff's  daim  is  for  damages  fin*  fraadulent  misrepresentation  on  the 
sale  of  a  horse  [or  a  business,  or  shares,  or,  ^c] 

•The  plaintifi^B  daim  is  for  damages  for  fraudulent  misrepresentation  of  the  credit 
ofA,B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  of  guarantee  fw 
A.B. 

The  plaintiff's  daim  is  for  damages  for  breach  of  a  contract  to  indemnify  the 
plaintiff  as  the  defendant's  agent  to  distrain. 

The  plaintiff's  daim  is  for  a  loss  under  a  policy  upon  the  ship  **  Royal  Charter,^ 
and  freight  or  cargo  [or  for  return  of  premiums']. 

[  This  Form  shall  be  sufficient  v^iether  the  loss  claimed  be  total  or  paraaL] 

The  plaintiff's  daim  is  for  a  loss  under  a  policy  of  fire  insurance  upon  boose 
and  furniture. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  insure  a  house. 

The  plaintiiTs  claim  is  for  damsges  for  breach  of  oontnict  to  keep  a  house  in 
repair. 

The  plaintiff's  daim  is  for  damages  for  breaches  of  covenants  contained  in  a  lesse 
of  a  farm. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  fixmi  the  defendant's 
negligence  as  a  medical  man. 

The  plaintiff's  claim  is  for  damages  for  injuiy  by  the  defendant's  dog. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  [or,  if  by  hudtond 
and  ufife,  to  the  plamtiff,  CD,]  by  the  negligent  driving  of  the  defendant  or  his 
servants. 

The  plaintiff's  daim  is  for  damages  for  injury  to  the  plaintiff  while  a 
on  the  defendants'  railway  by  the  negligence  of  the  defendants'  servants. 

The  plsintifi's  daim  is  for  damages  for  injury  to  the  plaintiff  at  the  ddendaotx' 
railway  station,  from  the  defective  condition  of  the  station. 
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Tie  ploDtiiPs  dshn  is  as  executor  of  A,B,  deceased,  for  damages  for  the  death   t^th  niLTnphftii*» 
^  the  SMJ  AM^  firam  injuries  reoeired  while  a  passenger  on  the  defendants'  rail*   Act. 
■ij,  \if  tfae  negligence  of  the  defendants'  servants. 

He  phiDtif  s  claim  is  for  damages  fi>r  breach  of  promise  of  marriage.  Promise  of 

tiK  pkiotirs  daim  is  in  qnare  impedit  for  Q°a>^  impedlt. 

Dit  pUotifTs  daim  is  for  damages  for  the  sedoction  of  the  plaintiff's  danghter.      Seduction. 
Tbe  plaintiffs  daim  is  for  damages  for  breach  of  contract  to  accept  and  pay  for   Sale  of  goods. 

The  plaistiff's  daim' is  for  damages  for  non-delivery  \cr  short  delivery,  or 
4«fectiTe  quality,  or  other  breach  of  contract  of  saie]  of  ootton  [or,  ^c] 

Tbe  plalBtiifs  daim  is  for  damages  for  breach  of  wanranty  of  a  horse. 

Thi  plaintiff's  claim  is  for  damases  for  breach  of  a  contract  to  sell  [or  pfur-   Bale  of  land. 
Air]lawi.  ^^ 

Tk  plaintiflTs  daim  is  for  damages  ibr  breach  of  a  contract  to  let  [or  take]  a  honse. 

The  plahitiff*s  daim  is  for  damages  for  breach  of  a  contract  to  sell  [or  pur- 
<^]  ihe  laat,  with  goodwill,  tiztores,  and  stock  in  trade  of  a  publio-hoase. 

Toe  idaintiff*s  claim   is  for  damages  for  breach  of  covenant  for  title  [or  for 
{vt  t^cymetd,  OTy  ^a]  in  a  convejanoe  of  land. 

Hk  plaintiff's  daim  is  for  damages  for  wrongfolly  entering  the  plaintiff's  land   Trespass  to  land, 
atidraviag  water  from  his  well  [or  cutting  his  grass,  or  pullmg  down  his  timber, 
^  piBmg  down  his  fences,  or  remooing  his  gate,  or  using  his  road  or  path,  or 
'"''un^  his  field,  or  depositing  sand  there,  or  carrying  away  gravel  from  thence, 
•  cm-yiRg  away  stones  from  his  river"]. 

Tbe  plaintiff's  daim  is  for  damages  for  wrongfully  taking  away  the  support  of  Support. 
f'astiff's  land  [or  house,  or  mine], 

TIte  plaintiff's  daim  is  for  dami^es  for  wrongfully  obstructing  a  way  [pu6/ic   Way. 
%4nqr  flr  a  private  way], 

'^pUntiff'selaim  is  for  damages  for  wrongfully  diverting  [or  ofts^mcfin^  or   Watercourse,  &c. 
f^^^ting,  or  dieerting  water  from]  a  watercourse. 

Tlie  plaintiff's  daim  is  for  damages  for  wrongfully  discharging  water  upon  the 
r^^Btiri  land  [or  tn^o  <A«  plaintiff's  mine], 

Tbe  plaintiff's  daim  is  for  damages  for  wrongfully  obstructing  the  plaintiff's  use 
c^iwell 

Tbe  p]aiDtiff*s  daim  is  for  damages  for  the  infringement  of  the  plaintiff's  right   Pasture. 

[7^  Form  sheM  be  sufficient  whatever  the  nature  of  the  right  to  pasture  be.] 

Tbe  plaintiff's  daim  is  for  damages  for  obstructing  the  access  of  light  to  plaintiff's    Ligbt. 

bbose. 

Tbe  plaintiff**  daim  is  for  damages  for  the  infiringement  of  the  plaintiff's  right  of   Sporting. 

»?«ti!^. 

Tbe  jdaintiff's  daim  is  for  damages  for  the  infringement  of  the  plaintiff's  patent.    Patent. 

Tbe  plaintiff's  daim  is  for  damages  for  the  infringement  of  tbe  plaintifi^s  copy-   Copyright. 

ri|hi. 

T^w  plaintiff's  daim  is  for  damages  for  wrongfully  using  [or  imitating]  the    Trademark. 
I'^Q^tiirs  trade-mark. 

Tbe  plaintiff's  daim  is  for  damages  for  bi'each  of  a  contract  to  build  a  ship  [or   Work. 
^  repair  a  house,  ^c] 

Tbe  plaintiff^s  daim  is  for  damages  for  breach  of  a  contract  to  employ  the 
ptintifftobnildaship,  ^<j. 

Tbe  ptaintlfi^s  claim  is  for  damages  to  his  house,  trees,  crops,  Ac.,  caused  by    Nuisance. 
"*»«•  wpour?  from  the  defendant's  factory  [or,  4rc,]. 

2   M 
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Innkeeper. 

MandamnB. 

Injunction. 

Mesne  profits. 

Arrears  of  rent. 

Breacb  of 
covenant. 


The  plaiDttflTs  daim  »  for  damages  from  nuisaiioe  by  ootoe  finoni  the  defcndanl'a 
works  [or  stables,  or,  ^.]. 

The  plaintiff<8  chum  is  for  damages  for  loss  of  the  plaintiff's  goods  in  the  de> 
fendant's  inn. 

Add  to  Indorsement : — 
And  for  a  mandamus. 

Add  to  Indorsement : — 
And  for  an  injunction. 

Add  to  Indorssfnent  where  claim  is  to  land,  or  to  establiA  tiiky  or  both* 

And  for  mesne  profits. 

And  for  an  account  of  rents  or  arreaFs  of  rent. 

And  for  breach  of  ooYonant  for  [repairs']. 


PaoBATS  actions. 


Section  V. 
Prcbate, 

1.  By  an  executor  or  legatee  propounding  a  mil  in  sokmnform. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the  dcf  of 

of  (7.  W,,  late  of  Gentleman,  deceased,  who  died  on  the  day 

of  and  to  have  the  said  will  ntablished.    This  writ  is  issnt^  against  jToa  as 

one  of  the  next  of  kin  of  the  said  deceased  [or  as  the  oase  may  he"}. 

2.  By  an  executor  or  legatee  of  a  former  will,  or  a  next  of  kin,  ^.,  of  the 
deoMsed  seeking  to  obtain  the  revocation  of  a  Probate  granted  m  oommoii  form. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the  day  of 

of  CD,,  late  of  Gentleman,  deceased,  who  died  on  the 

day  of  and  to  hare  the  probate  of  a  pretended  will  of  the  said  deceased, 

dated  the  day  of  revoked.    This  writ  is  issued  against  yon  as  the 

executor  of  the  said  pretended  will  [or  as  the  case  may  60]. 

3.  By  an  executor  or  legatee  of  a  will  when  letters  of  €uiminisiraiion  kaoe  been 
granted  cainan  intestacy. 

The  plaintiff  claims  to  be  executor  of  the  last  will  of  CD.,  late  of 
Gentleman,  deceased,  who  died  on  the  day  of  dated  the 

day  of 

The  plaintiff  daims  that  the  grant  of  letters  of  administration  of  the  per- 
sonal estate  of  the  said  deceased  obtained  by  you  should  be  revoked,  and  pnAiate 
of  the  said  will  granted  to  him.  , 

4.  By  a  person  claiming  a  grant  of  administration  as  a  next  of  Hn  of  the 
deceased,  but  whose  interest  as  next  of  kin  is  disputed. 

The  plaintiff  daims  to  be  the  brother  and  sole  next  of  kin  of  CJ>,  of 
Gentleman,  deceased,  who  died  on   the  day  of  intestate,  and  is  have 

as  such  a  grant  of  administration  to  the  personal  estate  of  the  said  intestate. 
This  writ  is  issued  against  you  because  you  have  entered  a  caveat,  and  hare 
alleged  that  you  are  the  sole  next  of  kin  of  the  deceased  [or  asths  case  wusy  bey 


AnVIRALTT 

actions. 


(g.)  Section  VI. 
Admiralty. 

1.  Damage  to  vess^  by  odlision. 

The  plaintiffs  as  ownera  of  the  vessel  **  Mary,"  of  the  port  of  cUin 

1000/.  against  the  brig  or  vessel  **  Jane "  for  damage  occasioDed  by  a  eoUifioo, 
which  took  place  in  theNorth  Sea  in  the  month  of  May  last. 


A.]  FORMS.  531 

X  Dmuge  to  atrgo  by  collision,  FORM& 

Tbt  pUottfi  w  owners  of  the  cai^  ladea  on  board'  the  vessel   "  Mary,"  o^  admtraltt" 

tk  part  of  y  claim  £  a^inst  the  vessel  "  Jane,"  for  damage  done  actions. 

to  titt  said  cai^go  in  a  collision  in  the  North  Sea  in  the  month  of  Maj  last. 

[The  two  prerioos  forma  may  be  combined.] 

X  Damage  to  cargo  otherwise. 

The  pbistiff  as  owner  of  goods  laden  on  board  the  vessel  "  Mary/'  on  a  voyage 
froD  Lisboo  to  England,  claims  from  the  owner  of  the  said  vessel  £  for 

dsiMge  done  to  the  said  goods  daring  such  voyage. 

4.  In  eovses  of  ponestion. 

The  pluntiff  as  sole  owner  of  the  vessel  "  Mary/'  of  the   port  of 
dsina  to  have  possession  decreed  to  him  of  the  said  vessel. 

5w  The  plaintiff  claims  possession  of  the  vessel  *'  Mary,"  of  the  port  of 
m  owaer  of  4S-64th  shares  of  the  said  vessel  against  CD.,  owner  of  16-64th 
siaares  of  the  said  vessel. 

6u  The  plaintiff  as  part  owner  of  the  vessel  "  Mary,*'  claims  against  CD.,  part 
•vner  and  his  shares  in  the  said  vessel  £  as  part  of  the  earnings  of  the 

said  vessel  doe  to  plaintiff. 

7.  The  plaintiff  as  owner  of  48-64th  shares  of  the  vessel  '*  Mary,**  of  the  port 
«f  ,  dains  possession  of  the  said  brig  as  against  CD.  the  master  thereof. 

&  Hw  plaintiff  under  a  mortgage,  dated  the  day  of  claims  against 

the  vwsel  **  Mary/*   £  ,  being  the  amount  of  his  mortgage  thereon,  and 

£  for  interest. 

9.  The  plaintiff  as  assignee  of  a  bottomry  bond,  dated  the  day  of  , 
aad  granted  by  CD,  as  master  of  the  vessel  **  Mary/'  of  the  port  of  ,  to 
AM^  at  St.  Thomas's  in  the  West  Indies,  claims  £  against  the  vessel 
"  Mtrj"  sod  the  cargo  laden  thereon. 

10.  Jjy  apart  owner  of  a  ve$8el. 

The  pbintiff  as  owner  of  24-64th  shares  of  the  vessel  "  Mary,"  being  dif- 
iiart^fiffd  with  the  management  of  the  said  vessel  by  his  co-owners,  claims  that 
bis  eo-owners  shall  give  him  a  bond  in  £  for  the  value  of  the  plaintiff's 

■id  abares  in  the  said  vessel. 

11.  The  pbintifis  as  owners  of  the  derelict  vessel  **  lAwrj,"  of  the  port  of 
daim  to  be  put  in  possession  of  the  said  vessel  and  her  cargo. 

12.  B^  Sakors, 

The  plaintiffs  as  the  owners,  master,  and  crew  of  the  vessel  **  Caroline,"  of 
the  p(Ht  of  ,  claim  the  sum  of  £  for  salvage  services  performed  by 

thrfn  to  the  vessel  **  Mary,"  ofi'  the  Goodwin  Sands,  on  the        day  of 

13.  Qaimfor  Towage. 

The  plainti£&  as  owners  of  the  steam-tug  **  Jane/'  of  the  port  of  daim 

£  lor  towage  services  pei-formed  by  the  said  steam-tug  to  the  vessel  "  Mary/' 

OB  the  day  of 

14.  SeaauketCe  Wages. 

The  plaintifb  as  seamen  on  board  the  vessel  *^  Mary,"  claim  £  for  wages 

due  to  them,  as  follows  (1),  the  mate  £30  for  two  months*  wages  from  the 
iopf  of  • 

15.  For  Necessaries. 

The  plaintiffs  claim  £  for  necessaries  supplied  to  the  vessel  '*  Mary,"  at 

the  port  q(  Kewcastle-on-Tyne,  delivered  on  the  day  of  and  the 

day  of 
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[See  rules  of  Sapreme  Coort  (Costs),  Order  VI.,  pa^  335.] 

Spkcial  indobss-  Special  Ifidorsement^  under  Order  III,  Rule  6. 

OEDvjt^ILr.  36»        ^*  '^^  plaintififs  claim  is  for  the  price  of  goods  sold.    The  fbUowing  axt  the 

particularB : — 

1873 — 31st  December.— 

Balance  of  aocoont  for  butcher's  meat  to  this 

date 

1874 — 1st  Janoarj  to  Slst  March. — 

Batcher's  meat  supplied         .         • 


£ 

a. 

dL 

35 

10 

0 

74 

5 

0 

109 

15 

0 

45 

0 

0 

1874 — Ist  February.— Paid     .... 

Balance  due         .         .  £64  15    0 

2.  The  plaintiflTs  claim  is  against  the  defendant  A.B.  as  prindpsl  and  against 
the  defendant  CD,  as  surety,  for  the  price  of  goods  sold  to  A,B.  The  fcdlowing 
are  the  particulars : — 

1874 — 2nd  February.  Guarantee  by  C2>.  of  the  price  of  woollen  goods,  to  be 
supplied  to  A,B» 

£    a.  dL 

2nd  Februaiy—To  goods        •         .         .         •     47  15  0 

3rd  March— To  goods 105  14  0 

17th  Maich— To  goods           .         .         .          .     14  12  0 

5th  April— To  gowb 34    0  0 

£202     1    0 

3.  The  plaintiff's  claim  is  against  the  defendant,  as  maker  of  a  promissorj  note 
The  following  are  the  particulars: — 

PromiMsory  note  for  250/L,  dated  1st  Jannaiy  1874,  made  by  defendant, 
payable  four  months  after  dateu 

£ 

Principal 250 

Interest       .         • 

4*  The  plaintiff's  claim  is  against  the  defendant  A»B.  as  acceptor,  and  agaxnst 
the  defendant  CD,  as  drawer,  of  a  bill  of  exchange.  The  following  niw  the 
particulars : — 

Bill  of  exchange  for  500/.,  dated  1st  January  1874,  drawn  by  defendant  CJ>, 
upon  and  accepted  by  defendant  A,B,,  payable  three  months  after  date. 

£ 

Principal 500 

Interest       .....••• 

5.  The  plaintifi*s  claim  is  for  principal  and  interest  due  upon  a  bond.  Tbe 
following  are  the  particulars : — 

Bond  dated  1st  January,  1873.  Condition  for  payment  of  100/.  on  the  26th 
December  1873. 

£ 
Principal  due        •.••••*50 
Interest 

6.  The  plaintiff's  claim  is  for  principal  and  interest  due  under  a  ooTcnaot 
The  following  are  the  particulars :— - 

Deed  dated  oorenant  to  pay  100/.  and  interest. 

£ 
Principal  due        ••••••.80 

Interest        .••••••. 
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Indoriementi  0/  Character  of  Parties.  InxttssMKirTs. 

The  phintiff's  daim  is  as  executor  [or  administrator]  of  CZ>.,  deoused,  for,  ^o^    EzecatoTs. 

The  plaintifTs  daim  is  against  the  defendant  A,B,,  as  executor  [or,  ^c]  of  C.Z>., 
woeami,  bot,  qrCm 

IV   pbintiflTs  claim  is  against  the  defendant  A.B„  as  executor  of  X.T., 
dfnewed,  and  against  the  defendant  CD,,  in  his  personal  capadty,  for,  ^c 

The  dann  of  the  plaintiff  CD.  is  as  execatrix  of  X  T.,  deceased,  and  the   By  husband  and 
of  the  pUintiff  A,B,  as  her  husband,  for  ^vlfe,  execuiriz. 

The  daim  of  the  plaintiff  is  against  the  defendant  CJ).,  as  executrix  of  the   Against  husband 

d^endant  CD.,  deceased,  and  against  the  defendant  A.B.,  as  her  husband,  for  "*^  ^"^  e^s- 

^_  trtx. 

The  plaintiff's  daim  is  as  trustee  under  the  bankruptcy  of  A.B,,  for  Trustee  In  hank- 

The  plaintif*s  claim  is  against  the  defendant  as  trustee  under  the  bankruptcy  of  '^P^* 

The  pfaBntiff*s  chum  is  as  for  t^  plaintiff's  daim  is  agamst  the  defendant  as]   Tmstees. 
tnutee  under  the  will  of  A,B  [or  under  the  settlement  upon  the  marriage  of  A,B. 
aad  X  T^  his  mfe]. 

The  plaintirs  daim  is  as  public  officer  of  the  Bank,  for  ^^^  <*"«^- 

Hk  platntifrs  daim  is  against  the  defendant  as  public  officer  of  the  Bank, 

f^tr 

The  pkmtiff's  daim  is  against  the  defendant  A.B.  as  principal,  and  against  the 
(fetaadant  CD.  as  public  officer  of  the  Bank,  as  surety,  for 

The  plaintiff's  cbdm  is  against  the  defendant  as  heir-at-law  of  A.B.,  deceased.       Heir  and  devisee. 

TItt  plaintiffs  daim  is  against  the  defendant  CJ).  as  heir-at-Liw,  and  against 
the  defeadant  E.F.  as  devisee  of  lands  under  the  will  of  A.B, 

The  plaintiff's  claim  is  as  well  for  the  Queen  as  for  himsdf,  for  Q^  ^^  bc^d- 

Order  III.  rule  4. 


APPENDIX  (B). 


Form  1. 


Notice  by  Defendant  to  Third  Party.  Nofricx  to 

Tfiuu)  PAarr. 
187     .    [Here  put  the  letter  and  number,] 

la  the  H%h  Orart.  Notice  filed  ,  187  . 

QoeeB's  Bench  Division. 

Between  A.B.,  PUintiff, 

and 

CD.,  Defendant. 

To  Mr.  X  r. 

Take  notioe  that  thtS'  action  has  been  brought  by  the  plaintiff  against  the 
df&ndant  las  surety  for  M.^.,  upon  a  bond  conditioned  for  payment  of  2000/. 
ud  mterest  to  the  plaintiff. 

The  detoidant  cUiras  to  be  entitled  to  contribution  from  you  to  the  extent  of  one^ 
iMif  of  any  sum  which  the  plaintiff  may  recover  against  him,  on  the  ground  that 
Tou  are  [his  co-surety  under  the  said  bond,  or,  also  surety  for  the  said  M.N.,  in 
respect  o?  the  said  matter,  under  another  bond  made  by  you  in  favour  of  the 
aid  plaintiff,  dated  the  day  of  ,  a.d.  ].] 

Or,  fas  acceptor  of  a  bill  of  exchange  for  500/.,  dated  the  day  of  , 
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FOB1C8. 

NoncB  to  third 
party. 


A.D.  ,  drawn  by  yoa  before  and  accepted  by  the  defendant,  and  pftyable 

three  months  after  date. 

The  defendant  claims  to  be  indenmified  by  yon  against  liability  nnder  the  said 
bill,  on  the  ground  that  it  was  aooq>ted  for  yonr  aocommodatimi.] 

Or  [to  recover  damages  for  a  breach  of  a  oontnct  for  the  sale  aod  deliTery  to  the 
plaintiff  of  1000  tons  of  coaL 

The  defendant  claims  to  be  indemnified  by  yon  against  liability  in  respect  of  the 
said  contract,  or  any  breach  thereof,  on  the  ground  that  it  was  made  by  him  on 
your  behalf  and  as  yonr  agent.] 

And  take  notice  that,  if  yon  wish  to  dispute  the  plaintiff's  claim  in  this  action 
as  agamst  the  defendant  u.i>.,  yoa  must  cause  an  appeanmce  to  be  entered  for 
you  within  eight  days  ailer  serrioe  of  this  notice. 

In  defstult  of  your  so  appearing,  you  will  not  be  entitled  in  any  future  pro- 
ceeding between  the  defendant  C.D.  and  yourself  to  dispute  the  VBlidity  of  the 
judgment  in  this  action,  whether  obtained  by  consent  or  otherwise. 

(Signed) 
Or,  E.T. 

xr.. 

Solicitor  for  the  Defendant^ 
Appearance  to  be  entered  at  E.T. 

Order  XVI.  rule  18,  page  181. 


OONRSSIOVOf 

defoioe. 


In  the  High  Court. 
Queen's  Bench  Division. 


Form  2. 
187     .    [Here  put  the  letter  amd  wmber.} 


Between  A,B,,  Plaintiff, 

and 

CD.,  Defendant 

The  plaintiff  oonfiBsses  the  defence  stated  in  the  paragraph  of  the  defindant's 
statement  of  defence  \or^  of  the  defendant's  further  ktatement  of  defence]. 

Order  XX.  rule  3,  page  200. 


PABTICVULBS  of 

demand. 


Form  3. 

187    .    IHere  put  the  letter  amdnnuJkr.] 
In  the  High  Court  of  Justice. 
Division. 

Between  AM.,  Plaintiff, 
and 
C,D,y  Defendant. 
The  particulars  of  the  plaintiff's  complaint  herein,  and  of  the  relief  and  remedy 
to  which  he  claims  to  be  entitled,  appear  by  the  indonement  upon  the  wnt  k 
summons. 

Oi'der  XXI.  rule  4,  page  203. 


Form  4. 

«  To  the  within-nained  X  F. 

"  Take  notice  that  if  you  do  not  appear  to  the  within  oonnter-daiai  of  tiie 
"within-named  C7.Z>.  within  eight  days  from  the  service  of  this  defence  sod 
**  counter-claim  upon  you,  you  wUl  be  liable  to  have  judgment  given  againit  yoa 
'*  in  your  abseuce. 

**  Appearances  ai-e  to  be  entered  at  ." 

Order  XXII.  rule  6,  page  204. 
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Form  5.  Forms. 


NoUce  of  Payment  into  Court.  yoncK  of  pay- 

Is  thi  H%h  Court  of  Justice.  1875.     B.  No.  ment  Into  Court. 

Q3,  DiriiioiL 

A.B,  T.  CD. 
Tib  notioe  that  the  defendant  has  paid  into  Court  £  ,  and  says  that  that 

is  «aoagh  to  aatisiy  the  phuntiff's  claim  [or  ike  plamtijirs  claim  for^  ^c] 
To  Mr.  X  r., 

the  PlaintiiTt  Solicitor. 

Defendant's  Solicitor. 
Order  XXX.  role  2,  page  223. 


Form  6. 

Aooeptance  of  Sum  paid  into  Coiwrt,  Aooeptance. 

b  the  High  Coort  of  Justice.  1 875.     B.  No. 

Q.B.  DiTisioo. 

A.B,  ▼.  CD. 

Take  notice  that  the  plaintiff  accepts  the  sum  of  £  paid  by  yon  into 

^>Mrt  in  flitwfiictiop  of  the  claim  in  respect  of  which  it  is  paid  in. 

Order  XXX.  rule  4,  page  223. 


Form  7. 

Form  of  Interrogatories.  Imtibkooa- 

ToaiM 
In  the  High  Court  of  Justice.  1874.    B.  No. 

DiTision. 

Between  A.B.^  Plaintiff, 
and 
CJ>.,  E.F.^  and  G.H.^  Defendants, 
htsmfatories  on  behalf  of  the  aboTe-naroed  [jplaini^y  or  defendant  C.l>.] 
Uk  the  enunination  of   the  abore-named    [defendants    E.F.    and    GM.,    or 

1.  Did  not,  &C. 

2.  Has  not,  &c. 

lie       kc.        &c. 

[l%e  defendant  E.F.  is  required  to  answer  the  interrogatories  ntim- 

bered  .] 

[The  defendant  G.H.  is  required  to  ansvoer  the  interrogatories  finm- 
bered  •] 

Order  XXXI.  rule  3,  page  224. 


Form  8. 

Form  of  Answer  to  Interrogatories,  Axmwsb. 

la  the  High  Court  of  Justice.  1874.    B.  No. 

Dirision, 

Between  A.B.t  Plaintiff, 

and 

CD.,  E.F,,  and  O.ff.,  Defendants. 

The  answer  of  the  above-named  defendant  E.F.  to  the  interrogatories  for  his 

eiaminatioa  by  the  above-named  pUintiff. 
In  answer  to  the  said  interrogatories,  I,  the  abore-named  E.F.,  make  oath  and 
■J  as  follows: — 


Order  XXXI.  rule  7,  page  225. 
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Forms. 

Affidavit  of 
docnmenU. 


Form  9. 

Form  of  Affidavit  a$  to  Documents* 

Id  the  High  Court  of  Justice.  1874.     B.  Now 

Divi«ion. 

Between  A,B,,  Plaintiff, 

and 

CZ).,  Defendant 

I,  the  aboFe-named  defendant  CD,,  make  oath  and  aaj  as  follows : — 

1.  I  have  in  mj  possession  or  power  the  docoments  relating  to  the  matters  in 
qaestzon  in  this  salt  set  forth  in  the  first  and  second  parts  of  the  first  acfaedule 
hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second  part  of  the  said 
first  schedule  hereto. 

3.  That  \K8re  state  upon  vhat  grounds  the  objectwn  u  made,  and  verify  the 
fads  as  far  as  may  60]. 

4.  I  have  had,  but  have  not  now,  in  my  posseuion  or  power  the  docmnents 
relating  to  the  matters  in  question  in  tliis  suit  set  forth  in  the  seoond  sdiedule 
hereto. 

5.  The  last-mentioned  documents  wera  Ust  in  my  possession  or  pow«r  00  {siate 

when'], 

6.  That  [here  state  what  has  become  of  the  last-menHoned  docmnents^  ami  m 
ufhose  possession  they  now  are"}, 

7.  According  to  the  best  of  my  knowledge,  information,  and  belief,  I  hare  not 
now,  and  never  had  in  my  possession,  custody,  or  power,  or  in  the  pnsiffsion, 
custody,  or  power  of  my  solicitors  or  agents,  solicitor  or  agent,  or  in  the  possesaoD, 
custody,  or  power  of  any  other  persons  or  person  on  my  behalf,  any  deed,  aoooant, 
book  of  account,  voucher,  receipt,  letter,  memorandum,  paper,  or  writing,  or  nnj 
copy  of  or  extract  from  any  such  document,  or  any  other  document  whataocrer, 
relating  to  the  matters  in  question  in  this  suit,  or  any  of  them,  or  wha«in  aoj 
entry  has  been  made  relative  to  such  matters,  or  any  of  them,  other  than  and 
except  the  documents  set  forth  in  the  said  first  and  second  schedules  heretoi 

Order  XXXI.  rule  18,  pstge  229. 


KoncEtopro- 
daoe  docoments. 


Form  10. 

Form  of  Notice  to  produce  J)ocmnents, 

In  the  High  Court  of  Justice. 
Q.B.  Division. 

A.B,  Y.  CD, 
Take  notice  that  the  [plakUif  or  defendant^  i«|uires  you  to  produce  lor  his 
inspection  the  following  documents  referred  to  in  your  [stcttement  of  okmn,  or 
defence^  or  affidavit,  dated  the  day  of  a.d.        ] 

Describe  docutnenis  required. 

XF., 


ToZ. 


Solicitor  for 


SoUcitor  to  the 


Order  XXXI.  rule  15,  page  230. 
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Form  11.  Fobhs. 

Form  cf  Notice  to  inspect  Documents,  Xoncs  to  luqwct 

lathrHigliGMzrtof  Jttstke.  docamenU. 

Q.B.  DirwoQ. 

A.B.  ▼.  CJ). 

Take  notice  that  yoo  can  inspect  the  documentB  mentioned  in  your  notice  of  the 
day  of  A.D,         [except  the  deed  numbered         in  that  notice] 

■I  Bj  office  on  Thimday  next,  the  instant,  between  the  hours  of  12  and  4 

•'dock. 

Or,  that  the  [plaintiff  or  defendanf]  objects  to  giving  you  inspection  of  the 
dpcsaxnts  Bcntioned  in  your  notice  of  the  day  of  A.I>.        ,  on  the 

gn^nd  that  [state  the  ground] : — 

Order  XXXI.  role  16,  page  230. 


FOBM  12. 
Form  of  Notice  to  admit  Documents.  To  admit  doca- 

la  the  High  Court  of  Justice.  ™^'"' 

DiTiaion. 

AJB.  V.  CD, 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  proposes  to  addooe  in 
the  several  documenta  hereunder  specified,  and  that  the  same  may  be 


by  the  defendant  [orj^intiff^  his  solicitor  or  agent,  at  ,  on 

betveen  the  hours  of  ;  and  the  defendant  [or  plaintiff]  is  hereby  required^ 

w:thia  forty^eight  hours  from  the  last-mentioned  hour,  to  sidmit  that  such  of  the 
sud  docomcnts  as  are  specified  to  be  originals  were  respectively  written,  signed,  or 
tacntfld,  as  they  purport  respectively  to  have  been ;  that  sucn  as  are  specified  as 
esfaes  are  true  copies ;  and  such  documents  as  are  stated  to  have  been  served, 
Mct,  or  d^Tered  were  so  served,  sent,  or  delivered  respectively ;  saving  all  just 
rtcquttops  to  the  admissibility  of  all  such  documents  as  evidence  in  this  cause. 

Dlt€d,&C 

To  fLF.,  Solicitor  [or  AgenQ  for  Defendant  [or  Plaintiff], 

Q,H„  Solicitor  [or  Agent]  for  PUiintiff  [or  Defendant], 

[Bere  describe  the  documents^  the  manner  of  doing  which  may  be  as  follows : — ] 

Obioinals. 


Description  of  Documents. 


Dvd  ot  covenant  between  A,B,  and  CD.<  first  part,  and 

£,F,  second  part 

Isdaiture  of  lease  from  A,B,  to  CD,  .... 
Ifidttture  of  release  between  A.B,y  CJ),  first  part,  &c    . 

Letter— de&ndant  to  plaintiff 

Policy  of  insurance  on  goods  by  ship   "Isabella,"  on 

voyage  from  Oporto  to  London  .... 
Ucmoraodnm  of  agreement  between  CJ),t  captain  of  said 

ship,  and  £,F,  ..••... 
Bill  of  exchange  for  100/.  at  three  months,  drawn  by  A,B, 

on  and  accepted  by  C.D,t  indorsed  by  E,F,  and  djl,   , 


Dates. 


Januaiy  1,  1848. 
February  1,  1848. 
February  2,  1848. 
March  1,  1848. 

December  3,  1847. 

January  1,  1848. 

May  1, 1849. 
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Copies. 


NoTics  to  admit 
docamento. 


Spkial  Cabs. 


TttlAL. 


Deflcription  of  Documents. 


Dttes. 


Roister  of  baptism  of  A.B,  in  the 

parish  of  Jf,  ,         •         •         • 

Letter — plaintiff  to  defendant        • 

Notice  to  produce  papers 


Record  of  a  Judgment  of  the  Court 
of  Queen's  £nch  in  an  action, 

Letters  Patent  of  King  Charles  IL 
in  the  Rolls  Chapel  .         • 


January  1, 1848. 
February  1,  1848. 

March  1,  1848. 


Trinity  Term,  10th 
Vict. 


January  t,  1680. 


OriglDal  or  DapHcaie, 
served,  sent,  or  deliven^l 
whfsn,  bow,  sod  by  wbom 


Sent  by  General  Post, 
February  2, 1848. 

Served     March    2, 
1848.  on  defoidaoti 
attorney   by    E^. 
of 


Order  XXXU.  rule  3,  page  244. 


FOBM  13. 
Setting  doum  Special  CbM. 
In  the  High  Court  of  Jnstioe. 
IMTisioD. 

Between  A.B^  Plaintiff, 
and 
CJ),  and  others,  Defendanta. 
Set  down  for  argument  the  special  case  filed  in  this  action  on  the 
of  ,  187        .  Xr.,  Solicitor  lor 

Order  XXXIV.  rule  5,  page  247. 


1875.    BwNa 


dsv 


Form  14. 
Fonn  of  Notice  of  THo/. 
In  the  High  Court  of  Justice. 
Division. 

A.B,  T.  CD. 

Take  notice  of  trial  of  this  action  [or  of  the  issues  m  this  action  ordered  to  be 
tried]  by  a  Judge  and  jury  [or  as  the  case  may  be]  in  Middlesex,  [or  at  the  eau 
may  he]  for  the  day  of  next 

X.  F.,  Plaintiff's  Solicitor  [or  as  the  case  may  be]. 
Dated 
To  Z.,  Defendant*8  Solicitor  [or  as  the  case  may  he]. 

Order  XXXVl.  rule  8,  page  255. 


Form  15. 
CitvnFxoAn  after  ^of^  of  Certificate  of  Officer  after  IHo/  hy  a  Jury. 

trial  by  Juiy.         80th  November  1876.  1876.    Ho. 

In  the  High  Court  of  Justice. 
DiTiaion. 

Between  A.B.,  PUiotiff, 

and 

C.D^  Defendant. 

I  certify  that  this  action  was  tried  before  the  Honourable  Mr.  Justice 
and  a  ipedal  jury  of  the  county  of  on  the  13th  and  13th  deys  ef  Nefenbtf 

1876. 
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Tbe  jarj  ftmaA  [itate  fndmgs], 

Htf  Ja!^  directed  that  judgment  should  be  entered  for  the  plaintiff  for 
2.  with  oqsIb  of  snmmoos  [or  aa  the  case  may  he], 

[Title  of  Officer.] 
Onler  XXXYI.  rule  24,  page  258. 


Forms. 


h  tike  Bigh  Court  of  Jnitice. 
Pnbate  DirisioD. 
Between  A,B. 


Form  16. 
Affidavit  of  ScripU, 


CJ). 


and 


Plaintiff, 
Defendant* 


\-LB.  of  ,  in  the  county  of  ,  party  in  this  cause,  make 

*^  led  laj,  that  no  paper  or  parchment  writing,  being  or  purporting  to  be  or 
^TiB|  tile  form  or  efieiet  of  a  will  or  codicil  or  other  testamentary  disposition  of 
iJn  ^  of  ,  in  the  county  of  ,  deoessed,  the  deceased  in  this  cause, 

7bem{ «r  porporting  to  be  instructions  for,  or  the  draft  of,  any  will,  oodidl,  or 
vsasKntuy  d^nsition  of  the  said  EJ*^  has  at  any  time,  either  before  or  sinoe 
-: deitfa,  oome  to  the  hands,  possession,  or  knowledge  of  me,  this  deponent,  or  to 
'•it  bads,  fiwimiiiun,  or  knowledge  of  my  solicitors  in  this  suit,  so  fiff  as  is  known 
^■e.  tiik deponent,  sare  and  except  the  true  and  original  last  will  and  testament 
^  tike  aid  deceased  now  remaining  in  the  principal  itigistry  of  this  Court  Xor 
^^VBto  sBBczed,  or  aaihe  case  may  be],  the  said  will  bearing  date  the  day 

"'  18  [or  08  the  cote  may  60],  also  saye  and  except  [A«rtf  add  the  dates 
^pariiadart  of  amy  other  testamentary  pampers  cf  whiah  the  dq>onefd  haa  any 
<»cied^].  (Signed)        A.B. 

Sfunaft  omthe  day  of  18    . 

Before  me, 
[Pertcn  authorised  to  administer  oaths  under  the  ActJ] 

Order  XXI.  rule  2,  page  202. 


ArriDAvn  of 
scripts. 


APPENDIX  (C). 


No.  1. 
la  the  High  Court  of  Justice. 
Diyiaion. 

Writ  issued  3rd  August  1875. 
Between  A»B,  .         •         •         • 

and 
EJ'.  .... 


187  •    B.  No.       AcoonsT  btatxd. 

Plaintiff, 
Defendant. 


Statement  of  Claim, 

^  Between  the  1st  of  January  and  the  28th  of  February  1875,  the  plaintiff  Claim. 
*P!>lied  to  the  defendant  rarious  articles  of  drapery ;  and  accounts  imd  invoices  of 
^  N>  to  supplied,  and  their  prices,  were  nom  time  to  time  furnished  to  the 
^'^^t,  sod  payments  on  account  were  finom  time  to  time  made  by  the 


,}  Od  the  28th  of  February  1875,  a  balance  remained  due  to  the  plaintiff  of 
'^-  K  and  an  account  was  on  that  day  sent  by  the  plaintiff  to  the  defendant 

''^      that  Kalaw^** 


3.  Oaths  1st  of  March  following,  the  plaintiff's  collector  saw  the  defendant  at 
^  1)0Q«,  and  asked  for  payment  of  the  said  balanoe^  and  the  defendant  then  paid 
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▲OOOCKT  8TATKD. 


him  by  cheque  251,  on  aocx>unt  of  the  same.    The  residac  of  the  said   balaooe, 
amounting  to  50/.  9s.,  has  never  been  paid. 

The  plaintiff  claims  £ 

The  pbiintiff  propoGes  that    this  action  should  be   tried  in   the    ootutj  of 
Northampton. 

Order  XIX,  rule  4,  page  191. 


Admikistbatiov 

OF  £STATS. 


Claim. 


No.  2. 
In  the  High  Court  of  Justioe.  [1876.     B^  No.  233.] 

Chancery  Division. 
[^Name  of  Judge,"] 

Writ  is6ued  22nd  December  1876. 

In  the  matter  of  the  estate  of  A,B,,  deq^ased. 

Between  jr.F. Plaintiff, 

and 
OM, Defendanl. 

Staiement  of  ClainL 

1.  A.B.  off.,  in  the  county  of  X.,  died  on  the  Ist  of  July  1875  intestate.  The 
defendant  0,H.  is  the  administrator  of  A.B, 

2.  A,B.  died  entitled  to  lands  in  the  said  county  for  an  estate  of  fee  «w»p|f>^  aad 
also  to  some  other  real  estate  and  to  personal  estate.  The  defendant  has  entered 
possession  of  the  real  estate  of  A.B.f  and  received  the  rents  thereoil  The  legal  estate 
in  such  real  estate  is  outstanding  in  mortgagees  under  mortgages  craated  by  the 

intestate. 

3.  A.B,  was  never  married ;  he  had  one  brother  only,  who  pre-deceased  him 
without  having  been  married,  and  two  sisters  only,  both  of  whom  also  pre- 
deceased him,  namely  M,N,  and  P.Q.  The  plaintiff  is  the  only  chUd  of  If  Jf.  and 
the  deiendant  ii  the  only  child  of  P,Q, 

The  plaintiff  claims — 

1.  To  have  the  real  and  personal  estate  of  A,B,  administered  in  this  Coart« 
and  for  that  purpose  to  have  all  proper  directions  given  and  aoooonts 
takoi. 

2.  To  have  a  receiver  appointed  of  the  rents  of  his  real  estate. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may  require. 


[1876.  B.  No.  233.] 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[^Name  of  Judge,] 

In  the  matter  of  the  estate  of  A.B,,  deceased. 

Between  jE;.  J*. Plaintiff, 

and 
O.E. Defendant. 

Statement  of  Defence, 

1.  The  plaintiff  is  an  illegitimate  child  of  M.N.    She  was  never  married. 

2.  The  intestate  was  not  entitled  to  any  real  estate  at  his  death,  eioept  a 
copyhold  estate  situate  in  the  county  of  i?.,  and  held  of  the  manor  of  8, 
According  to  the  custom  of  that  manor,  when  the  copyholder  dies  without 
issue,  and  without  leaving  a  brother,  or  issue  of  a  deceased  brother,  the  copyhold 
descends  to  his  elder  sister  and  her  issue  in  preference  to  his  younger  sister  and  her 
issue.     P.Q.  was  older  than  Jf.i\r. 

3.  The  personal  estate  of  A,B.  was  not  sufficient  for  the  payment  of  his 
debts,  and  has  all  been  applied  in  payment  of  his  funeral  and  testamentary 
expenses,  and  part  of  his  debts. 
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la  tfae  B^  Conrt  of  Jnftioe, 
ClimarT  Dirisiao« 

In  the  matter  of  the  estate  of  A,B.f  deceased. 

Between  r./: Plaintiff; 

and 
O.ff, Defendant. 

Beply, 
TW  plaintiff  joins  issue  with  the  defendant  upon  his  defence. 

See  cases  noted  on  Order  XVI.  rule  9,  page  174. 


[1876.    B.  No.  238.]         Forms. 


ADimnflTBATKnr 

OFfiSTATKr 


Reply. 


[1876.     B.  No.  234.] 


No.  3. 
fa  the  H^  Court  of  Justice. 
ChafMcry  DiTision. 
IXame  of  Jmige.-] 

Writ  issued  22nd  December  1876. 
In  the  matter  of  the  estate  of  A,B,f  deceased. 

Between  r. J*. Plaintiff, 

and 
O.ff. Defendant 

U  JLff.  of  jr.,  in  the  oonntj  of  Z.,  duly  made  his  last  will,  dated  the  1st  day  Claim. 
•f  March,  1873,  whereby  he  appointed  the  defendant  and  Jf.If.  (who  died  in  the 
telsior^s  lifetime)  eiecutors  thereof,  and  devised  and  bequeathed  his  real  "and 
vsvcnal  estate  to  and  to  the  use  of  his  executors  in  trust,  to  pay  the  rents  and 
aevae  thereof  to  the  plaintiff'  for  his  life ;  and  after  his  decease,  and  in  de£iult  of 
lu  hanng  a  son  who  should  attain  21,  or  a  daughter  who  should  attain  that  age, 
« taarry,  upin  trust  as  to  his  real  estate  for  the  person  who  would  be  tiie  testator's 
bdr-at-Uw,  and  as  to  his  personal  estate  for  the  persons  who  would  be  the  testators 
Bot  of  kin  if  he  had  died  intestate  at  the  time  of  the  death  of  the  plaintiff',  and 
vjsh  hHure  d  his  issue  as  aforesaid. 

2.  The  testator  died  <m  the  1st  day  of  July,  1873,  and  his  will  was  proved  by 
tfae  defendant  on  the  4th  of  October,  1873.    The  plaintiff  has  not  been  married. 

X  The  testator  was  at  his  death  entitled  to  real  and  personal  estate ;  the 
HrKbat  entered  into  the  receipt  of  the  rents  of  the  real  estate  and  got  in  the 
pTsocal  estate ;  he  has  sold  some  part  of  the  real  estate. 

T^  plaintiff  claims — 

1.  To  hare  the  real  and  personal  estate  of  A,B,  adminutered  in  this 
Coart,  and  for  that  purpose  to  haye  all  proper  directions  given  and 
aeooants  taken. 

2.  Such  further  or  other  relief  as  the  nature  of  the  case  may  require. 


[1876.    B.  No.  234.] 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[Xaa^  of  Jvdge,'} 

in  tiie  matter  of  the  estate  of  A,B,,  deceased. 

Between  E.F. Plaintiff; 

and 
GM. Defendant. 

Statement  of  Defence, 

I.  A.B*s    will  contained  a  charge   of  debts;    he   died   insolvent;    he   was   Defence. 
<9titled  at  his  death  to  some  real  estate  which  the  defendant  sold,  and  which 
f^aoed   the  net   sum  of  4300/.,  and  the  testator  had  some  personal  estate 
vhich  the  defendant  got  in,  and  which  produced  the  net  sum  of  1204/.    The 
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Apministkatioh 

or  E8TATB. 


defendant  applied  the  whole  of  the  said  soma  and  the  sum  of  84A  whaob  tJ 
defendant  reoeived  from  rents  of  the  real  estate  in  the  payment  of  the  foncral  ax 
testamentary  expenses  and  some  of  the  debts  of  the  testator.  Th«  d«fen«iaj 
made  np  his  accounts  and  sent  a  copy  thereof  to  the  plaintiff  oo  the  I  Otiki  * 
January,  1875,  and  offered  the  plaintiff  free  access  to  the  Touchera  to  raify  s«j«: 
accounts,  but  he  declined  to  arail  himself  of  the  defendant's  offer.  The  defesxlju 
submits  that  the  plaintiff  ought  to  pay  the  costs  of  this  action. 


Reply. 


[1876.    B.  No. 
In  the  High  Court  of  Justice. 
Cfhancery  Division. 
^Name  of  Judge.'] 

In  the  matter  of  the  estate  of  A.B^  deceased. 

Between  JS;./*. Plaintiff, 

and 
O.H. Defendant. 

The  plaintiff  joins  issue  with  the  defendant  upon  his  defence. 


CU!m. 


[1876.    B.  No.  235.] 


No.  4. 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[JVofiM  of  JudgeJ] 

In  the  matter  of  the  estate  of  WIJET.,  deceased. 
Writ  issued  22nd  December  1876. 

Between  A^.  and  C,  his  wife         .... 

and 
E.F,  and  GM. DttfcndtttB. 


Plaintifi, 


SiatemeiU  of  Claim, 

1.  W.H.,  of  H.,  in  the  county  of  L.,  duly  made  his  last  will,  dated  the  19th 
day  of  March  1861,  whereby  he  appointed  the  defendants  the  executors  thereof, 
and  bequeathed  to  them  all  his  pei'sonal  estate  in  trust,  to  call  in,  sell,  and  coovert 
the  same  into  money,  and  thereout  to  pay  bis  debts  and  funeral  and  testamentarj 
expenses,  and  to  diyide  the  ultimate  surplus  into  three  shares,  and  to  pay  one  of 
such  three  ^ares  to  each  of  his  two  children,  T.H.  and  E,  the  wife  of  E.W^  and 
to  stand  possessed  of  the  remaining  third  share  upon  trust  fer  the  children  of  the 
testator's  son  J.H.  in  equal  shares,  to  be  divided  among  them  when  the  joangwt 
of  such  children  should  attain  the  age  of  21  yean.    And  the  testator  dcriaed 
his  real  estates  to  the  defendants  upon  trust  until  the  youngest  child  of  the  said 
J.H.  should  attain  the  age  of  21  years,  to  pay  one  third  part  of  the  rents  thereof  to 
the  said  T.H.,  and  one  other  third  part  thereof  to  the  ssid  E.W.,  and  to  aocamolale 
the  remaining  third  part  by  way  of  compound  interest^  and  so  soon  as  the  youngest 
child   of  the  said  J.H.  should  attain  the  age  of  21  year»,  to  sdl  the  said  real 
estates,  and  out  of  the  proceeds  of  such  sale  to  pay  the  sum  of  1000/.  to  the  said 
T.H.,  and  to  invest  one  moiety  of  the  residue  in  manner  therein  mentioned,  and 
stand  possessed  thereof  in  trust  to  pay  the  income  thereof  to  the  said  E.,  the  wife 
of  the  said  E.W.,  during  her  life  for  her  separate  use,  and  after  her  death  for  her 
children,  the  interests  of  such  children  being  contingent  on  their  attaining  the  agv  of 
21  years,  and  to  divide  the  other  moiety  of  such  proceeds  of  sale  and  the  aoeumnla* 
tions  of  the  third  share  of  rents  thereinbefore  dirrilBted  to  be  aocumulafeed  amoai^ 
such  of  the  children  of  the  said  J.H.  as  should  be  then  living,  and  the  iasua  of  such 
of  them  as  should  be  then  dead,  in  equal  shares  per  stirpes. 

2.  The  ttttator  died  on  the  25th  day  of  April,  1873,  and  his  said  will 
proved  by  the  defendants  in  the  month  of  June,  1873. 
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3.  netstalordied 
Plifiw  Goffierj,  and  in  the 
oKti  fcfkiigmg  thereto.     He 


of  one  third  share  in  a  leasehold  colliery  called  the  FoBMg. 

machinery,  stock  in  trade,  book  debts,  4uid    AwiiHiaTaAxioH 
also  entitled  to  real  estate,  and  other  personal   of  Estatb. 

Claim. 

4.  TIk  testator  leA  T.H.  and  E.,  the  wife  of  E.W.,  him  surriying.  J.H.  had 
U  in  the  testatoi'a  lifetime,  leaving  foor  children,  and  no  more.  The  plaintiff 
O.JL  is  the  yoongest  of  the  ciiildren  of  J.H.  and  attained  the  age  of  21  years  on 
fi«  ]«t  of  Jnne,  1871.  The  other  three  children  of  J.H.  died  without  issue  in 
m  iftliBK  of  the  testator. 

5.  E.W.  has  sereral  children,  but  no  child  has  attained  the  age  of  21  years. 

«.  T.H.  is  the  testator's  heir-atplaw. 

7.  The  delendantB  hare  not  called  in,  sold,  and  conToied  into  money  the  whole 
ct'die  tBtatoi's  personal  estate,  bat  hare  allowed  a  considerable  part  thereof  to 
mam  oatstanfiDg ;  and  in  particular  the  defendants  have  not  called  in,  sold,  or 
ce&TBted  into  money  the  testator's  interest  in  the  said  colliery,  but  have,  from  the 
iatK  of  the  testator  to  the  present  time,  continued  to  work  the  same  in  partnei-ship 
vRbtht  other  peraoos  interested  therein.  The  estate  of  the  testator  hai  sustained 
K^sidtxable  loss  bj  reason  of  such  interest  not  having  been  called  in,  sold,  or  con- 
^wtriifito  mao^. 

i.  The  defendants  did  not  upon  the  death  of  the  testator  sell  the  testator's 
f^TutiRf;,  plate,  linen,  and  china,  but  allowed  the  testator's  widow  to  possess 
W^of  a  great  part  thereof,  without  accounting  for  the  same,  and  the  same  has 
ttts«by  been  lost  to  the  testator's  estate. 

9.  The  defendants  hare  not  invested  the  share  of  the  testatoi's  residuary  personal 
«tate  giren  by  his  will  to  the  children  of  the  testator's  son  J.  H.,  and  have  not 
KTonralatcd  one  third  of  the  rents  and  profits  of  his  real  estate  as  directed  by 
tie  aid  will,  bai  have  mixed  the  same  share  and  rents  with  their  own  moneys, 
md  cDidoyed  them  in  busineBB  on  their  own  account. 

10.  The  defendants  have  sold  part  of  the  real  estates  of  the  testator,  but  a  con- 
sfaaUe  part  thereof  remains  unsold. 

11.  A  veoeiver  ought  to  be  appointed  of  the  outstanding  personal  estate  of  the 
iststar,  and  the  rents  and  profits  of  his  real  estate  remaining  unsold. 

Tht  plaintiffs  daim : — 

1.  Tint  the  estate  of  the  said  testator  may  be  administered,  and  the  trusts  of 

his  will  carried  into  execution  under  the  direction  of  the  Court. 

2.  That  it  may  be  decbured  that  the  defendants,  by  carrying  on  the  business 

of  the  said  colliery  instead  of  realising  the  same,  have  committed  a 
breadi  of  trust,  and  that  the  parties  interested  in  the  testator's  estate  are 
entitled  to  the  value  of  the  testator's  interest  in  the  said  partnership 
property  as  it  stood  at  the  testator's  death,  with  interest  thei-eon,  or  at 
their  dection  to  the  profits  which  have  been  made  by  the  defendants 
in  respect  thereof  since  the  testator's  death,  whichever  shall  be  found 
most  for  their  benefit. 

3.  That  an  account  may  be  taken  of  the  interest  of  the  testator  in  the  said 

colliery,  and  in  the  machinery,  book  debts,  stock,  and  effects  belonging 
thereto,  according  to  the  value  thereof  at  the  testator's  death,  and  an 
account  of  all  sums  of  money  received  by  or  by  the  order,  or  for  the 
use  of  the  defokdants,  or  either  of  them,  on  account  of  the  testator's 
interest  in  the  said  colliery,  and  that  the  defendants  may  be  ordered  to 
make  good  to  the  estate  of  the  testator  the  loss  arising  from  their  not 
having  realised  the  interest  of  the  testator  in  the  said  colliery  within  a 
reasonable  time  after  his  decease. 

4.  That  an  account  may  be  taken  of  all  other  personal  estate  of  the  testator 

come  to  the  hands  of  the  defendants,  or  either  of  them,  or  to  the  hands 
of  any  other  person  by  their  or  either  of  their  order,  or  for  their  or  either 
of  their  use,  or  which,  but  for  their  wilful  neglect  or  default,  might 
have  been  so  received ;  and  an  account  of  the  rents  and  profits  of  the 
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tesUtor't  rod  estate,  and  the  moneys  aming  fifxnn  the  sale  thereof, 
possessed  or  received  bj  or  by  the  order,  or  for  the  nae  of  the  rtrfimlmifii, 

or  either  of  them. 

5.  That  the  real  estate  of  the  testator  remnining  nnaold  maj  be  aoU  niMkr 

the  direction  of  the  Court. 

6.  That  the  defendants  may  be  decreed,  at  the  election  of  the  parties  interested 

in  the  testator's  estate,  either  to  pay  interest  at  the  rale  of  51.  per  cent. 
per  annam  upon  such  moneys  belonging  to  the  estate  of  the  testator 
as  they  have  improperly  mixed  with  their  own  moneys  and  oaployed 
in  business  on  tiieir  own  aooount,  and  that  half-yearly  rests  may  be 
made  in  taking  such  account  as  respects  all  moneys  whidi  hj  thc'said 
will  were  directed  to  be  accumulated,  or  to  aoooant  for  all  profits  by  tht 
employment  in  their  business  of  the  said  trust  money. 

7.  That  a  receiver  may  be  appointed  of  the  outstanding  personal  estate  of  the 

tebtator,  and  to  receive  the  rents  and  profits  of  his  real  estate  remaining 
unsold. 

8.  Such  farther  or  other  relief  as  the  natore  of  the  case  may  requins. 


Defence. 


In  the  High  Court  of  Justice. 
Chancery  Division. 
[^Name  of  Judge^ 

Between  A,B,  and  C  his  wife 
^.Fand  Q,H,      . 


and 


[1876.     B.235.] 

.     Plaintiff 
Defendants. 


StatemerU  of  Defence  of  the  above-named  Defendants, 

1.  Shortly  after  the  decease  of  the  testator,  the  defendants,  as  his  executory 
possensed  themselves  of  and  converted  into  money  the  testator's  pemnal  estate, 
except  his  share  in  the  colliery  mentioned  tn  the  plaintiflTs  statment  of  claim. 
The  moneys  so  arising  were  applied  in  payment  of  part  of  the  testator's  debts  and 
funeral  and  testamentary  expenses,  but  such  moneys  were  not  sufficient  for  the 
payment  thereof  in  full. 

2.  The  Paradise  Colliery  was,  at  the  testator's  decease,  worked  by  him  in  partner- 
ship with  J.Y.,  and  W.T.,  and  T.Y.  both  since  deceased.  Ko  written  articles  of 
partnership  had  been  entered  into,  and  for  many  years  the  testator  had  not  taken 
any  part  in  the  management  of  the  said  ooUiery,  but  it  was  manajred  exclusively 
by  the  other  partners,  and  the  defendants  did  not  know  with  certainty  to  what 
share  therein  the  testator  was  entitled. 

8.  Upon  the  death  of  the  testator,  the  defendants  endeavoured  to  ascertain  the 
value  of  the  testator's  share  in  the  colliery,  but  the  other  partners  refused  to  give 
them  any  information.  The  defendxuits  thereupon  had  the  books  of  the  cdliery 
examined  by  a  competent  accountant,  but  they  had  been  so  carelessly  kept  that 
it  was  impossible  to  obtain  from  them  any  accurate  information  respecting  the  state 
of  the  concern :  it  was,  however,  ascertained  that  a  considerable  sum  was  due  to 
the  testator's  estate. 

4.  Between  the  death  of  the  testator  and  the  banning  of  the  year  1874  the 
defendants  made  fivquent  applications  to  J.T.,  W.Y.,  and  T.Y.,  for  a  settlement 
of  the  accounts  of  the  colliery.  Such  applications  having  proved  froitless,  the 
defendants,  in  Jaouaiy  1874,  filed  their  bill  of  complaint  in  the  Court  of  Chanoery 
against  J.Y.,  W.Y.,  and  T.Y.,  praying  for  an  account  of  the  partnership  dealings 
between  the  testator  and  the  defendants  thereto,  and  that  the  partnership  might 
be  wound  up  under  the  direction  of  the  Court. 

5.  The  said  T.Y.  died  in  the  year  1874,  and  the  suit  was  revived  against 
J.P.  and  T.S.,  his  executors.    The  suit  is  still  pending. 

6.  As  to  the  Paradise  Colliery,  the  defendants  have  acted  to  the  best  of  thdr 
indgment  for  the  benefit  of  the  testator's  estate,  and  they  deny  being  under  any 
liability  in  respect  of  the  said  colliery  not  having  been  realised.    They  submit  to 
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ad  Oder  tlie  diredion  of  the  Conrt  as  to  the  farther  prosecotion  of  the  said  loit 
md  fvoenlly  as  to  the  realisatioii  of  the  testator's  intemt  in  the  said  oollierj. 


FORHB. 


7.  With  respect  to  the  statements  in  the  eighth  paragraph  of  the  statement  of  of  Estatb. 


the  ddendants  say»  that  upon  the  death  of  the  testator  they  sold  the  whole 
of  his  faraitanj  linen,  and  china,  and  also  all  his  plate,  except  a  few  silyer  tea- 
^oses  of  Tery  small  Taloe,  which  were  taken  possession  of  by  his  widow,  and 
Uwy  applied  the  proceeds  of  snch  sale  as  part  of  the  testator's  personal  estate, 
ad  th^  deny  being  under  any  liability  in  respect  of  sach  famitnra,  linen,  china, 
sadpiat^ 

&  With  respect  to  the  statements  in  paragraph  seven  of  the  statement  of 
the  deftndants  say  that  all  moneys  received  by  them,  or  either  of  them,  on 
acBMiat  of  the  testator's  estate,  were  paid  by  them  to  their  executorship  account 
at  the  bank  of  Messrs.  H.  &  Co^  and  until  the  sale  of  the  testator's  real  estate 
took  place  as  hereinafter  mentioned,  the  balance  to  their  credit  was  never  ^i^reater 
than  W9B  necessary  for  the  admiDistration  of  the  trusts  of  the  testator^s  will,  and 
tbey  therefore  were  unable  to  noake  any  such  investment  or  accumulation  as  directed 
by  the  testator's  will.  No  moneys  belonging  to  the  testator's  estate  have'  ever 
lieea  mixed  with  the  moneys  of  the  defendants,  or  either  of  them,  nor  has  any 
iMoey  of  the  testator's  been  employed  in  business  since  the  testator's  decea<«e,  except 
that  his  share  in  the  said  colliery,  for  the  reason  hereinbefore  appearing,  has  not 
been  got  in. 

9.  In  1874,  after  the  plaintiff  C.B,  had  attained  her  age  of  21  years,  the 
de&ndanta  sold  the  real  estate  of  the  testator  for  sums  amounting  to  15,080/.,  and 
ao  part  thereof  remains  unsold.  They  received  the  purchase  monep  in  December 
1874,  and  on  the  day  of         ,  1875,  they  paid  such  proceeds  into  Court  to 

the  oedit  of  this  action  with  the  exception  of  500/.,  retained  on  account  of  costs 
incsRed  and  to  be  incurred  by  them. 


hi  the  High  Conrt  of  Justice. 
Chancery  EXvision. 
l^Namg  of  Judge.'] 

Between  A.B.  and  C  his  wife 
E.P.  and  G,lf.  . 


and 


[1876.     B.  No.  235.] 

.     Plaintiffs, 
.     Defiendants. 


Reply, 


The  p]ainti£fB  join  issue  with  the  defendants  upon  their  defence. 


No.  5. 
la  the  High  Court  of  Justice. 
IMrision. 

Writ  issoed  3rd  August,  1875. 
Between  A.B.  and  Company 

and 
£,F,  and  Company 


187 


B.  No. 


Plaintiffs, 
Defendants. 


ParNcrPAL  awd 
Agrmt. 


Statement  of  Claim. 

1.  The  ^ainti£i  are  manufacturers  of  artificial  manures,  carrying  on  business   Claim, 
st  ,  in  the  county  of 

2.  The  defendants  are  commission  agents,  carrying  on  business  in  London. 

3.  In  the  early  part  of  the  year  ,  the  plaintiffs  commenced,  and  down  to 
the  187  ,  continued  to  consign  to  the  defendants,  as  their  ageots,  large 
<|fiantitia  of  their  mannies  for  sale,  and  the  defendants  sold  the  same  and  received 
the  priee  thereof  and  aocbunted  to  the  plaintiff's  therefor, 

4.  No  express  agreement  has  ever  been  entered  into  between  the  plaintiffs  and 
tte  defendants  with  respect  to  the  terms  of  the  defendants*  employment  as  agents 
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The  defendants  have  always  char^  the  plaintiBs  a  oommissioii  at 
on  all  sales  effected  by  them,  which  is  the  rate  of  commission  ordinarily  cfaaT|z;ed 
by  del  credere  agents  in  the  said  ti-ade.  And  the  defendants,  in  fact,  always 
accounted  to  the  plaintiffs  for  the  price,  whether  they  i-eceired  the  same  from  the 
purchasers  or  not. 

5.  The  plaintiffs  contend  that  the  defendants  are  liable  to  them  as  del  credere 
agents,  bat  if  not  so  liable  are  under  the  dreomstanoes  hereinafter  mentiooed 
liable  as  ordinary  agents. 

6.  On  the  ,  the  plaintifis  consigned  to  the  defendants  for  sale  a  large 
quantity  of  goods,  including  tons  of 

7.  On  or  about  the  ,  the  defendants  sold  tons  of  part  of 
sudi  goods  to  one  0,ff,  for  /.,  at  three  mouths'  credit,  and  deliyened  the 
same  to  him. 

8.  G,H.  was  not,  at  that  time,  in  good  credit  and  was  in  insolrent  circom- 
stances,  and  the  defendants  might,  by  ordinary  care  and  diligence,  hare  ascertained 
the  fact. 

9.  O.ff.  did  not  pay  for  the  said  goods,  but  before  the  expiration  of  the  said 
three  months  for  which  credit  had  been  given  was  adjudicated  a  bankrupt^  and  the 
plaintiffs  have  never  received  the  said  sum  of  /.  or  any  part  thereoC 

The  plaintiffs  claim : — 

1.  Damages  to  the  amount  of  /. 

2.  Such  further  or  other  relief  as  the  nature  of  the  case  may  icquire. 
The  plaintifis  propose  that  this  action  nnould  be  tried  in  the  count j  of 


[Title  as  in  claim,  omitting  date  of  issue  of  writ,] 
Statement  of  Defence. 

1.  The  defendants  deny  that  the  said  commission  of  per  cent,  mentiooed  in 
pan^^ph  4  of  the  claim  is  the  rate  of  commission  ordinarily  diarged  by  del 
credere  agents  in  the  said  trade,  and  say  that  the  same  is  the  ordinary  oommb- 
sion  for  agents  other  than  del  credere  agents,  and  they  deny  that  they  ever  accounted 
to  the  plaintiffs  for  the  price  of  any  goods,  except  after  they  had  reoeivei  the 
same  from  the  purchasers. 

2.  The  defendants  deny  that  they  were  ever  liable  to  the  plaintifis  as  dd  credere 
agents. 

3.  With  respect  to  the  eighth  paragraph  of  the  plaintiff*s  statement  of  daim, 
the  defendants  say  that  at  the  time  of  the  said  sale  to  the  said  G./f.,  the  said 
OM.  was  a  person  in  good  credit.  If  it  be  true  that  the  said  G.ff,  was  then 
in  insolvent  circumstances  (which  the  defendants  do  not  admit),  the  defendants 
did  not  and  had  no  reason  to  suspect  the  same,  and  oould  not  by  ordinary  can  or 
diligence  have  ascertained  the  foot. 


Reply. 


[Title  as  in  defonoe.] 
JRepiy^ 
The  plaintiffs  join  ismie  upon  the  defendants'  itatement  of  defence. 


Bill  ov  Ex- 

CHAMOB. 


No.  6. 


In  the  High  Court  of  Justice. 
Division. 


Wnt  issued  3rd  August^  1876. 

Between  A.B.  and  CD,     •         .         •        • 

and 
S^F,  and  QJff,     •         •         •         • 


[187  .    B.  No.   ] 

PlainUffi, 
Defenkota 
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Statement  of  Clam, 

1.  Messrs.  M.N".  ^  Co,  on   the  day  of 
npoD  the  defendants  for            /.  payable  to  the  order  of  the  said  Messrs.  MJf,~f   Exghaxob. 
Co,  three  months  after  date,  and  the  defendants  accepted  the  same.  Claim. 

2.  Messrs.  MM,  ^  Co,  indorsed  the  bill  to  the  plainti^Ts. 

3.  The  bill  became  due  on  the  ,  anid  the  defendants  have  not  paid  it. 
The  plaintitTs  daim : — 


[Title.] 

Staiemient  of  Defence, 

1.  The  bill  of  exchange  mentioned  in  the  statement  of  claim  was  drawn  and 
accepted  under  the  circumstances  hereinafter  stated,  and  except  as  hereinafter 
mentioned  there  never  was  any  consideration  for  the  acceptance  or  payment 
thereof  by  the  defendants. 

2.  Shortly  before  the  acceptance  of  the  said  bill  it  was  agreed  between  the  said 
Messrs.  M,N,  ^  Co,^  the  drawers  thereof,  and  the  defendants,  that  the  said  Messrs. 
M.N,  4"  Co,  should  sell  and  delirer  to  the  defendants  free  on  board  ship  at  the  port 
of  1200  tons  of  cools  during  the  month  of  ,  and  that  the  defendants 
should  pay  for  the  same  by  accepting  the  said  Messrs.  M.If,  4t  Co*%  draft  for 

I,  at  six  months. 

3.  The  said  Messrs.  M,N,  4r  Co,  accordingly  drew  upon  the  defendants,  and  the 
defendants  accepted  the  bill  of  exchange  now  sued  upon. 

4.  The  defendants  did  all  things  which  were  necessary  to  entitle  them  to 
delivery  by  the  said  Messrs.  M,N,  4r  Go.  of  the  said  1200  tons  of  coals  under  their 
said  contract,  and  the  time  for  delivery  has  long  since  elapsed ;  but  the  said 
Messro.  M.N,  ^  Co.  never  delivered  the  same,  or  any  part  thereof,  but  have 
always  refused  to  do  so,  whereby  the  consideration  for  the  defendants'  accept- 
ance has  wholly  failed. 

5.  The  plaintiffs  first  i-eceived  the  said  bill,  and  it  was  first  indorsed  to  them 
after  it  was  overdue. 

6.  The  plaintii&  never  gave  any  value  or  consideration  for  the  said  bill. 

7.  The  plaintifis  took  the  said  bill  with  notice  of  the  &cts  stated  in  the 
second,  third,  and  fourth  paragi-aphs  hereof. 


Defbnoe. 


[TiUe.] 
Beply, 

1.  The  plaintiff  joins  issue  upon  the  defiendants*  statement  of  defence. 

2.  The  plaintiff  gave  value  and  consideration  for  the  said  bill  in  manner  follow- 
ing, that  is  to  say,  on  the  day  of  187  ,  the  said  Messrs.  M.N,  ^  Co, 
were  indebted  to  the  plaintiff  in  about  /.,  the  balance  of  an  account  for  goods 
sold  from  time  to  time  by  him  to  them.  On  that  day  they  ordered  of  the  plaintiff 
further  goods  to  the  value  of  about  /.,  which  last^mentioned  goods  have  since 
been  delivered  by  him  to  them.  And  at  the  time  of  the  order  for  such  last-men- 
tioned goods  it  was  agreed  between  Messrs.  M.N.  4r  Co.  and  the  plaintiff,  and  the 
order  was  received  upon  the  terms,  that  they  should  indorse  and  hand  over  to  him 
the  bill  of  exchange  sued  upon,  together  with  various  other  securities  on  account 
of  the  said  previous  balance,  and  the  price  of  the  goods  so  ordered  on  that  day. 
The  said  securities,  including  the  bill  sued  upon,  were  thereupon  on  the  same  day 
indorsed  and  handed  over  to  the  plaintiff. 

See  Harp  v.  ffendcraony  .3  Ch,  D.  254,  noted  on  Oi-der  XIX.  rule  14,  page 
194. 


Reply. 
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Bill  op  Ez- 
chanqb  amd 

COXfllDKSATIOa. 


No.  7. 
In  the  High  Court  of  Justice. 
Diviuon. 

Writ  issued  3rd  Aogost,  1876. 

Between  A,B,  and  CD, 

and 
S.F*,  and  G,H,      .         .         •         •         • 


187  .  B.  No. 


Plaintiflrs, 


daim. 


1.  The  plaintiffs  are 
on  business  in  London. 


SiaiemeiU  of  Claim, 
merchants,  facton,  and  oommissioo  agents,  carrying 


2.  The  defendants  are  merchants  and  commission  agents,  carrying  on  bnaness  at 
Hong  Kong. 

3.  For  several  years  prior  to  the  1875,  the  plaintiff  had  been  in  the 
habit  of  consigning  goods  to  the  defendants  for  sale,  as  their  agents,  and  the 
defendants  had  been  in  the  habit  of  consigning  goods  to  the  plaintift  for  sale,  as 
their  agents ;  and  each  party  alwajrs  reodTed  the  price  of  the  goods  sold  by  him 
for  the  other ;  and  a  batanoe  was  from  time  to  time  strudc  b^ween  the  partiet, 
and  paid. 

On  the  of  ,   the  moneys  so  receiTed  by  the  defendants  for  the 

plaintifis,  and  remaining  in  their  names,  largely  exceeded  the  moneys  reoaved  by 
the  plaintiffii  for  the  defendants,  and  a  balance  of  /.  was  accordingly  due  to 

the  plaintifii  from  the  defendants. 

4.  On  or  about  the  1875,  the  pUintiflb  sent  to  the  defendants  a  statement 
of  the  accounts  between  them,  showing  the  said  sam  as  the  balance  doe  to  the 
plamtifis  from  the  defendants ;  and  the  defendants  agreed  to  the  said  statement 
of  accounts  as  correct,  and  to  the  said  sum  of  /.  as  the  balance  due  by 
them  to  the  plaintiffs,  and  agivcd  to  pay  interest  on  such  balance  If  time  were 
given  to  them. 

5.  The  defendants  requested  the  plaintiffs  to  give  them  three  noontlu'  time  for 
payment  of  the  said  sum  of  A,  and  the  plaintiffs  agreed  to  do  so  upon 
the  defendants  accepting  the  bills  of  exchange  hereinafter  mentioned. 

6.  The  plaintiffs  thereupon  on  the  drew  two  bills  of  exchange  upon  the 
defendants,  one  for  /.  and  the  other  for  L,  both  payable  to  (he 
order  of  the  plaintiffs  three  months  after  date,  and  the  defendanta  accepted  the 
bills. 

The  said  bills  became  due  on  the  187  ,  and  the  defendants  have  not  paid 

the  bills,  or  either  of  them,  nor  the  said  sum  of  /. 

The  plaintiffs  claim : — 

/.  and  interest  to  the  date  of  judgment 
The  pUiintiffs  propose  that  the  action  should  be  tried  in  London, 


Damaoi  to 
CAaoo. 

No.  8. 
In  the  High  Court  of  Justice. 
Division. 

Writ  issued  [           ]. 

LTUK  *«  IDA."]  • 

187  .    B.Ko. 

Between  A,B.  and  CD 

and 

•      PlaintilEs, 

S,F*  and  G.ff»          .         •         •         •         . 

l>efcndaat& 

*  In  Admiralty  action  insert  name  of  ship. 
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[I.  The -Ida 


»» 


8tatem€9dof  Claim. 
is  a  TCflsel  of  which  no  owner  or  part  owner  was,  at  the  time 


FOBXa 


«f  the  inatitQtiaii  of  this  caaae,  domidJed  in  England  or  Wales.]  * 

2.  In  the  mooth  of  February,  1873,  Messrs.  L.  and  Company,  of  Alexandria,   CUlm. 
esosed  to  be  shipped  6110  ardebs  of  cotton  seed  on  board  the  said  vessel,  then 
lyii^  in  Port  ^id  (Egypt),  and  the  then  master  of  the  ressel  received  the 
■me,  to  be  CMried  from  Port  Said  to  Hull,  upon  the  terms  of  three  bills  of 
lidog.  signed  by  the  master,  and  delirered  to  Messrs.  L.  and  Company. 

X  The  three  bills  of  lading,  being  in  form  exactly  similar  to  one  another, 
«eie  and  are,  so  far  as  is  material  to  the  present  case,  in  the  words,  letters,  and 
fij^ares  IbUowing,  that  is  to  say : — 

*  Shipped  in  good  order  and  well  conditioned  by  L.  &  Co.  Alexandria  (Egypt), 
**  m  and  apon  the  good  ship  called  the  '.Ida,'  whereof  is  roaster  for  the 
**  present  Toyage  Ambrozio  Chiapella,  and  now  riding  at  anchor  in  the  port 
"  of  Port  Said  (Egypt)  and  bound  for^Hull,  six  thousand  one  hundred  and 
**  ten  ardebs  cotton  seed  being  marked  and  numbered  as  in  the  margin,  and 
**  are  to  be  ddivered  in  the  like  good  order  and  well-conditioned  at  the 
•«  albreeaid  Port  of  Hull  (the  act  of  God,  the  Queen's  enemies,  fire  and  all 
**  and  erery  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation 
*'  of  whatever  nature  and  kind  soever,  save  risk  of  boats  so  far  as  ships  are 
^  liable  thereto  excepted),  unto  order  or  to  assigns  paying  freight  for  the 
**  said  goods  at  the  rate  of  (19s.)  say  nineteen  shillings  sterling  in  full 
"  per  ton  of  20  cwt.  delivered  with  £10  gratuity.  Other  conditions  aa 
"  per  charter-party,  dated  London,  4th  October,  1872,  with  primage  and 
**  average  aocuMtomed.  In  witness  whereof  the  master  or  purser  of  the  said 
**  ship  &th  affirmed  to  three  bilb  of  lading  all  of  this  tenor  and  date,  the 
**  one  of  which  three  bills  being  accomplished  the  other  two  to  stand  void. 
"  Dated  m  Port  Said  (Egypt)  6th  February,  1873.  100  dunnage  mats. 
**  Fifteen  working  days  remain  for  discharging." 
4.  The  perscHis  constituting  the  firm  of  Messrs.  L.  and  Company  are  identical 
with  the  members  of  the  pUintiffs'  firm. 

3.  The  vessel  sailed  on  her  voyage  to  Hull,  and  duly  an-ived  there  on  or 
ilwt  the  7th  day  of  May,  1873. 

6.  The  cotton  seed  was  delivered  to  the  plamtifis,  but  not  in  as  good  order  and 
onditMi  as  it  was  in  when  shipped  at  Port  Said;  but  was  delivered  to  the 
l^otiffs  greatly  damaged. 

7.  The  deterioration  of  the  cotton  seed  was  not  occasioned  by  any  of  the 
pnib  wr  causes  in  the  biUs  of  lading  excepted. 

&  By  reason  of  the  premises  the  plaintiffs  lost  a  great  part  of  the  value  of  the 
*^  caftton  af^,  and  were  put  to  great  expense  in  and  about  keeping,  ware- 
bousng,  and  improving  the  condition  of  the  said  cotton  seed,  and  in  and  about 
faring  the  same  surveyed. 

The  phuntiflTs  claim  the  following  relief:  — 

1.  /.  for  damages,  [  t  and  the  condemnation  of  the  said  vessel  and 
the  defendant  and  his  ba  1  in  the  SHme] : 

2.  Such  further  lelief  as  the  nature  of  the  case  requires. 


Damaob  to 
CABoa 


[Title.] 


Statement  of : —  v        • 

1.  They  deny  the  truth  of  the  allegations  contained  in  the  sixth,  S3venth  and    Defence, 
e^th  articles  of  the  said  petition. 

2.  The  deterioration,  if  any,  to  the  cotton  seed  was  occasioned  by  the  character 
lod  quality  of  the  cotton  seed  when  shipped  on  board  the  **  Ida,"  and  by  the 
nhcfent  qualities  of  the*  cotton  seed,  and  by  shipping  water  in  a  severe  storm 


which  occurred   on   the  day  of 

Toy^e,  or  by  some  or  one  of  such  causes. 


in  latitude  during  the 


*  A  statement  to  this  effect  may  be  inserted  if  the  action  be  undei  sect.  6  of  the 
AdoiinJtjr  Act,  1861. 
t  This  may  be  inserted  if  the  action  be  an  Adroiralty  action  in  rem. 
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Damaob  to 
Caboo. 

Reply. 


BOTTOMBT. 


Claim. 


[Tide.] 
The  pUuntifii  join  inue  npoQ  the  statement  of  defence. 


No.  9. 
In  the  High  Court  of  Justice. 
Admiralty  Divisioa. 

Writ  issued  [  ]• 

THE  •*  ONWARD." 

Between  A,B,  and  CD,       •         .         •         . 

and 
S,F,  and  0.ff,     * . 


187  .    B.  Na 


Plaintifib, 
Defendants. 


I^tement  of  Ciaim, 

1.  The  «  Onward,"  a  ship  of  933  tons  rsgister,  or  thereabonta»  beUmgin^  to  the 
United  States  of  America,  whilst  on  a  Toy^e  from  Moulmein  to  QacenBtown  or 
Falmouth,  for  orders,  and  from  thence  to  a  pwt  <^  discharge  in  the  United 
Kingdom  or  on  the  Continent)  between  Bordeaux  and  Hamburg,  both  ports 
inciusiTe,  laden  with  a  cargo  of  teak  timber,  was  compelled  to  pat  into  Port 
Louis,  in  the  island  of  Mauritius,  in  order  to  repair  and  rent. 

2.  The  master  of  the  ''  Onwaixi,'*  being  without  funds  or  credit  at  Port  Louis, 
and  being  unable  to  pay  the  expense  of  the  said  repairs,  and  the  necessary  dis- 
bursements of  the  said  ship  at  Port  Louis,  so  as  to  enable  the  said  ship  to  resume 
and   prosecute  her  voyage,  and  after  baring  communicated  with  his  ownera  and 
with  the  owners  and  consignees  of  the  cargo,  was  compelled  to  resort  to  a  losn 
of  24,369  dollars  on  bottomry  of  the  said  ship,  her  cargo  and  freight^  for  the 
purpose  of  enabling  him  to  pay  the  said  expenses  and  disbttnements,  which  sum 
Messrs.  H.  and  Company,  of  Port  Louis,  at  the  request  of  the  master  by  public 
adyertisement,  advanced  to  the  said  master  at  and  after  the  rate  of  128  doUan  tor 
every   100  dollars  adyanced,  and  accoixLingly  tlie  said   master,  by   a  bond  of 
bottomry,  dated  the  13th  of  October,  1870,  by  him  duly  executed  in  oonsideratioo 
of  the  sum  of  24,369  dollars,  Mauritius  currency,  paid  to  him  by  the  said  Jlessrt. 
H.  and  Company,  bound  himself  and  the  said  ship  and  her  cargo,  namely,  sboot 
940  tons  of  teak  timber,  and  her  freight,  to  pay  unto  Messrs.  H.  and  GompsDy,' 
their  assigns,   or  order  or  indorsees,  the  said  sum  of  24,369  dollars  with  the 
aforesaid  maritime  premium  thei'eon,  within  twenty  days  next  afler  the  arriral  of 
the  "  Onward  "  at  her  port  of  discharge,  from  the  said  intended  voyage,  the  said 
payment  to  be  made  both  in  capital  and  interest  in  British  sterling  money,  at 
and  after  the  rate  of  4s.  for  every  dollar,  with  a  condition,  that  in  case  the  said 
ship  and  cargo  should  be  lost^  during  her  voyage  fix)m  Port  Louis  to  Qoeeos* 
town  or  Falmouth,  for  oitlers,  and  thence  to  her  port  of  discharge  in  the  Uttited 
Kingdom  or   on  the  Continent   between  Bordeaux   and  Hamburg,  both  ports 
inclusive,  then,  that  the  said  sum  of  24,369  dollars,  and  maritime  premium 
thereon,  should  not  be  recoverable. 

3.  The  '*  Onward  "  subsequently  proceeded  on  her  voyage,  and  on  the  7th  of 
February,  1871,  arrived  with  her  cargo  on  board  at  the  port  of  Liverpool  which 
was  her  port  of  discharge. 

4.  The  bond  was  duly  indorsed  and  asMgned  to  the  plaintifBk 

5.  The  ship  has  been  sold  by  order  of  the  Court,  and  the  proceeds  of  the  nie 
thereof  have  been  brought  into  Court,  and  the  fitiigfat  has  also  been  paid  into 
Court 

6.  The  said  sum  of  24,369  dollars,  with  the  maritime  premium  thereoo,  iUD 
remains  due  to  the  plaintiffs.  By  a  decree  made  on  the  10th  of  May,  1871,  ihe 
Court  pronounced  for  the  validity  of  the  bond,  so  far  as  regarded  the  diip  asd 
freight,  and  condemned  the  proceeds  of  the  ship  and  freight  in  the  araoont  doe  oo 
the  bond.      The  principal  and  premium  still  remain  owing  to  the  plaifltitfi* 
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tad  the  prooeedt  of  tha  nid  ship  and  her  frsight  ftTail&ble  for  pajrment  thereof 
are  iaeafficMot  for  such  payment. 

The  plahitiffi  chdm : — 

1.  That  the  Court  pronounce  fbr  the  valid!  tj  of  the  hond  so  far  as  regards  the 

cargo: 

2.  That  the  Oourt  coodemn  the  defendants  and  their  bail  in  so  much  of  the 
amount  due  to  the  plaintifrs  on  the  bond,  for  principal,  maritime  premium, 
and  Ibr  interest  from  the  time  when  such  principal  and  premium  ought  to 
have  been  paid,  as  the  proceeds  of  the  ship  and  freight  available  fur 
pajment  of  the  bond  shall  be  insufficient  to  satisfy,  and  in  costs : 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 


FOBMB. 


BOTTOMaT. 


contained  are 
bond  therein 


[Title.] 

Defence, 
Tbe  delendanta  say  that  th^— 

1.  Serenl  aTerments  in  the  second  article  of  the  statement 
TC^pectJTdy  untrue,  except  the  averment  that  the  bottomry 
aeotkmed  was  given  and  executed. 

3.  The  **  Onward  "  proceeded  on  the  voyage  in  the  first  paragmph  of  the  claim 
naitioiied,  under  a  charter-party  made  between  the  defendants  and  the  owners 
cf  the  vessel,  who  resided  at  New  Torlc.  And  the  cargo  in  the  said  paragraph 
BeotioQed  belonged  to  the  defendants,  and  was  shipped  at  Moulmein,  by  Messieurs 
T.,  Jf^  and  Company,  of  Moulmein,  consigned  to  Uie  defendants. 

4«  When  the  *^  Onwanl "  put  into  Port  Louis,  the  master  placed  his  ship  in 
tbe  hands  of  Measienrs  H.  and  Company,  the  persons  in  the  second  paragraph 
of  the  daim  mentioned,  and  the  repairs  and  disbursements  in  the  said  second 
article  mentioned  were  mad^  directed,  and  expended  under  the  orders,  management, 
sad  OD  tbe  credit  of  Siiid  Messieurs  H.  and  Company,  who  at  the  outset  con- 
templated the  necessity  of  securing  themselves  by  the  hypothecation  of  the  ship, 
fidfht,  and  cargo. 

5.  The  master  of  the  ''Onward"  and  Messieurs  H.  and  Company  did  not 
oommnnicate  to  the  said  shippers  of  the  cargo,  or  to  the  defendants  who  carried  on 
bo&iness  at  Glasgow,  as  the  master  knew,  the  intention  of  hypothecating  the  ship, 
firei|rht,  and  cargo,  or  the  circumstances  which  might  render  such  hypothecatiou 
advisable  or  necessary,  but  on  the  contrary,  without  reasonable  cause  or  excuse, 
sbstiinad  fit>m  so  doing,  although  the  comparatively  small  value  of  the  ship  and 
fmght  to  be  earned,  rendei'ed  it  all  the  moi-e  important  that  such  communication 
thoold  have  been  made, 

6.  A  reasonable  and  proper  time  was  not  allowed  to  ela]»e  between  the 
adrertisementa  for  the  bottomry  loan,  and  the  acceptance  of  Messieun  H.  and 
Canpany^a  offer  to  make  such  loan. 


Defence. 


[Title.] 

£eply. 

1.  The  pl*inHfl&t  say  that  the  defendants,  since  the  Slst  day  of  December,  1868,   Reply 
have  been  the  only  persons  forming  the  firm  of  T.,  F.,  and  Co.,  of  Moulmein, 
mentioDed  io  the  third  paragraph  of  the  defence. 

2.  After  the  master  of  the  **  Onward  "  put  into  Port  Louis  as  aforesaid,  he 
employed  Messieurs  H.  and  Company,  iu  the  claim  mentioned,  as  his  agents,  and 
by  bis  directions  they  by  letter  communicated  to  the  defendants*  firms  at  Moulmein 
and  Glasgow  the  circumstances  of  the  ship's  disti-ess,  and  the  estimated  amount  of 
ber  repairs. 

.^  The  tsiid  Messieurs  H.  and  Company  shortly  after  the  said  ship  was  put  into 
their  hawU  at  Port  Louis,  ollered  tlie  said  master,  in  case  he  should  require 
them  to  do  so,  to  make  the  necessary  advances  for  the  ship's  repairs,  and  to  take 
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bis  draft  at  90  days'  sight  on  Messrs.  B.  Brothers  of  Loiidoo,  at  the  nte  of  5 
cent,  disoonnt  for  the  amoant  of  the  advances,  together  with  a  bottomry  bond 
ship,  cai|;o,  and  freight  as  collateral  security,  the  bond  to  be  void  should  the  dimfi 
be  aooeptecl.    The  said  master,  and  the  said  Messieurs  H.  and  Compsny,  by 
communicated  to  the  ownera  of  the  "  Onward "  the  circumstances  <^  the 
ship's  disti'ees,  and  the  afoieaaid  offer  of  the  said  Messrs.  H.  and  Company,  and 
said  msster  by  his  letter  requested  the  said  owners  to  gire  him  their  directioiis 
the  subject.     The  said  owners,  shortly   af\er   i-eceiving    such   letters,  by 
communicated  with  the  defendants  at  Glasgow,  and  forwarded  to  them  copii 
the  said  lastly-mentioned  lettera  of  the  said  master,  and  of  the  said  Mesara 
and  Co. 

4.  The  defendants'  houses  at  Moulmein  and  Glasgow  lespectiyely  nosived  the 
letters  referred  to  in  the  second  paragraph  of  this  reply  in  time  to  have 
municated  with  the  said  master  at  Port  Louis    before  the  giring  of  the 
bottomry  bond. 

5.  The  defendants  received  the  said  copies  of  letters  referred  to  io  paragraph  4  of 
this  reply,  in  time  for  them  to  hare  communicated  thereon  with  the  said  magtrr  at 
Port  Louis  before  the  giving  of  the  said  bond. 

6.  The  defendants  did  not  at  any  time  answer  the  said  communicatiOQS  of  the 
said  Messrs.  H.  and  Company,  or  in  any  way  communicate  or  attempt  to  oom- 
municate  with  the  said  master,  or  to  direct  him  not  to  gire  or  to  prevent  him  from 
giving  the  said  bottomiy  bond  on  the  said  cargo. 

7.  The  said  bond  was  duly  advertised  for  sale,  and  was  subsequently,  and  after 
a  proper  interval  had  elapsed,  sold  by  auction  in  the  usual  way.  There  were 
severs!  bidders  at  the  sale,  and  the  said  Messrs.  H.  and  Company  were  the  lowest 
bidders  in  premium,  and  the  said  bond  was  knocked  down  to  them.  The  sud  bond 
was  not  advertised  for  until  the  said  ship  was  ready  for  sea,  and  up  to  that  time 
the  master  of  the  said  ship  had  expected  to  hear  from  her  owners,  and  had  hoped 
to  be  put  in  funds,  and  had  not  finally  determined  to  resort  to  bottomry  of  the 
said  ship,  or  her  cargo  or  freight. 

8.  Save  as   herein    appears    the    plaintiffs  deny  the  truth    of  the  several 
allegations  contained  in  the  said  answer. 

[Note. — ^The  facts  stated  in  this  reply  should,  in  general,  be  intiodneed  by 
amendment  into  the  statement  of  daim.] 

See  Earp  v.  ffenderion,  3  Ch.  D.  254. 


Rrjolnder. 


[Title.] 
Bejoinder, 
The  defendants  join  issue  upon  the  plaintiffs'  reply. 


No.  10. 
CHABrKBppAKTT.    lu  the  High  Court  of  Justice. 

Division. 

Writ  iMued  3rd  August,  1876. 

Between  A,B,  and  CJ) 

and 
E.F,  and  QM.         .... 


Claim. 


187  .    B.  No. 

PlaintiA, 
Deftodanti. 


Statement  of  Clmnu 

1.  The  plaintifls  were,  on  the  1st  of  August,  1874,  the  owners  of  the  stesmship 
•*  British  Queen." 

2.  On  the  Ist  of  August,  1874,  the  ship  being  theu  in  Calcutta,  a  charter^Barty 
was  there  entered  into  between  John  Smitn,  the  master,  on  behalf  of  himself  ud 
the  owners  of  the  said  ship,  of  the  one  part,  and  the  defendants  of  the  other 
part. 
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3.  By  the  aaid  charter-party  it  was  agreed,  amongst  other  things,  that  the 
defendants  should  be  entitled  to  the  whole  carrying  power  of  the  said  steamship  for 
the  period  of  four  months  certain,  commencing  from  the  said  1st  of  August,  1874, 
upon  a  voyage  or  voyages  between  Calcatta  and  Mauritius  and  back;  that  the 
defendants  should  pay  for  such  use  of  the  said  steamship  to  the  plaintiffs^  agents  at 
Calcutta,  monthly,  the  sum  of  1000'. ;  that  the  charter  should  terminate  at 
Calcutta ;  and  that  if  at  the  expiration  of  the  said  period  of  four  months  the  said 
stenmship  should  be  upon  a  voyage,  then  the  defendants  should  py  pro  rati  for 
the  hire  of  the  ship  up  to  her  arrival  at  Calcutta,  and  the  complete  discharge  of 
her  cargo  there. 

4.  The  *' British  Queen"  made  seversl  voyages  in  pursuance  of  the  said 
charter-party,  and  the  first  three  monthly  sums  of  1000/.  each  were  duly  paid. 

5.  The  period  of  four  months  expired  on  the  1st  of  December,  1874,  and  at  that 
time  the  steamship  was  on  a  voyage  from  Mauritius  to  Calcutta.  She  arrived  at 
Calcutta  on  the  1 3th  of  December,  and  the  discharge  of  her  cargo  there  was  completed 
on  the  16th  of  December,  1874. 

6.  The  plaintifis'  agents  at  Calcutta  called  upon  the  defendants  to  pay  to  them 
the  fourth  monthly  sum  of  1000/.,  and  a  sum  of  500/.  for  the  hire  of  the  steamship 
from  the  1st  to  the  16th  of  December,  1874,  but  the  defendants  have  not  paid  any 
part  of  the  said  sums. 

The  plaintiffs  claim — 
The  sum  of  1500/.  and  interest  upon  1000/.,  part  thereof,  from  the  1st 

of  December,  1874,  untU  judgment. 
The  phiintifi  propose  that  this  action  should  be  tried  in  London. 


FOBXS. 


CHJUtTBa-PASTT. 


[TiUe.] 

Statement  of  Defence. 

1.  By  the  charter-party  sued  upon  it  was  expressly  provided  that  if  any 
accident  should  happen  to,  or  any  repairs  should  become  necessary,  to  the 
engines  or  boilers  of  the  said  steamship,  the  time  occupied  in  repairs  should  be 
deducted  from  the  period  of  the  said  charter,  and  a  proportionate  reduction  in  the 
charter  money  should  be  made. 

2.  On  the  repairs  became  necessary  to  the  endues  and  boilers  of  the 
steamship,  and  ten  days  were  occupied  in  effecting  such  repairs. 

3.  On  the  an  accident  happened  to  Uie  engines  of  the  steamship  at 
Mauritius,  and  two  days  were  occupied  in  effecting  the  repairs  necessary  in 
cootiequence  thereof. 

4.  The  defendants  are  therefore  entitled  to  a  reduction  in  the  charter  money  of 
400/. 

By  way  of  set-off  and  counter-claim  the  defendants  daim  as  follows: — 

5.  By  the  chartet-paity  it  was  expressly  provided  that  the  charterers  should 
furnish  funds  for  the  steamship's  necessary  disbursements,  except  in  the  port  of 
Calcutta,  without  any  commission  or  interest  on  any  sum  so  advanced. 

6.  The  defendants  paid  for  the  necessary  disbursements  of  the  ship  in  the  port 
of  Mauritius  between  the  and  the  1874,  sums  amounting  in  all  to 
625/.  149.  6(/. 

7.  The  charter-party  also  contained  an  express  warranty  that  the  steamship  was 
at  the  date  thereof  capiible  of  steaming  nine  icnots  an  hour  on  a  consumption  of  30 
tons  of  coal  a  day,  and  it  was  further  provided  by  the  charter-party  that  the 
charterer  should  provide  coal  for  the  use  of  the  said  steamship. 

8.  The  steamship  was  at  the  date  of  the  charter-party  only  capable  of  steaming 
less  than  eight  knots  to  an  hoar,  and  that  only  on  a  consumption  of  more  than  35 
tons  of  coal  a  day. 

9.  In  consequence  of  the  matters  mentioned  in  the  last  paragraph,  the 
steamship  finally  arrived  at  Calcutta  at  least  15  days  later,  and  remained  under 
charter  at  least  15  days  longer  than  she  would  otherwise  have  done.     2:^he  was  aLo 
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daring  the  whole  period  of  the  said  charter  at  sea  for  a  much  largir  number  of  da  ji 

than  she  would  otherwise  have  been,  and  oonsumed  a  much  larger  qoantitj  01 
coal  on  each  of  such  days  than  she  would  otherwise  have  done,  wheieby  tht 
defendants  were  obliged  to  provide  for  the  use  of  the  steamship  much  laigei 
quantities  of  cool  than  they  would  otherwise  hare  been. 

The  defendants  dainti — 

/.  damages  in   respect  of  the  matters   stated  in  this  cet-off   and 
oounter-datm. 


Reply 


[TiUt.] 

Reply. 

1.  The  plaintiff  joins  issue  upon  the  seoood,  third,  and  fourth  pangzipha  of  the 
defendants'  statement  of  defence. 

2.  With  respect  to  the  all^ped  set-off  stated  in  parngraph  6  the  plaintiff  docs  not 
admit  the  correctness  of  the  amount  therein  stated.  And  all  sums  advanced  tiy  them 
for  disbursements  were  pud  or  allowed  to  them  by  the  plaintiffs  by  deducting  the 
amount  thereof  from  ue  third  monthly  sum  of  1000/.  paid  (subject  to  such 
deduction)  to  the  pkintiff's  agents  at  Calcutta  by  the  defendant  on  or  about  the  12th 
of  November ,  1874. 

3.  With  respect  to  the  alleged  breach  of  warranty  and  the  aUegad  danu^es 
thei-efrom  stated  in  the  7th,  8th,  and  9th  paiagraphs,  the  r'^inl'fff  aay  that  the 
steamship  was  at  the  date  of  the  charter-party  capable  of  steaming  nioc  knots  an 
hour  on  a  consumption  of  30  tons  of  coal  a  day.  If  the  steamship  did  not,  during 
the  said  charter,  steam  more  than  eight  knots  an  hour,  and  that  00  a  coosumpboa 
of  more  than  35  tons  a  day,  as  alleged  (which  the  plaintiffs  do  not  admit),  it  was  in 
oonsequenoe  of  the  bad  and  unfit  quality  of  the  coals  provided  by  the  de£mdants  for 
the  ship's  use. 


R(*Joinder. 


CouASton* 


Clahn. 


The    defendants  join  i»ue 
counter-claim. 


[Title.] 
Joinder  of  Issue, 
upon   the  plaintiff's  reply   to  tlicir 


aei-eff  sad 


No.  11. 
In  the  High  Court  of  Justice. 
Admiralty  Division. 

Writ  issued  [  ]. 

THE  <«  AMERICAN." 

Between  A.B.  and  CD,    •         .         .         , 

and 
E,F,  and  G.H,    ,         •        •         . 

Statement  of  Claim, 


187     .    B.  No. 


Flaiatifi» 
DdendaDtiL 


1.  Shortly  before  8  a.m.  on  the  9th  of  December,  1874,  the  brigsDtiDc 
'*  Katie/*  of  194  tons  register,  of  which  the  plaintiffs  were  owners,  manned  hy  s 
crew  of  eight  hands  all  told,  whilst  on  a  voyage  from  Dublin  to  St.  John's,  Ntw- 
foundland,  in  ballast,  was  in  latitude  about  4ijP  N.,  and  longitude  40*'  42*  \S\ 
by  account. 

2.  The  wind  at  such  time  was  about  W.  by  S.,  a  strong  bneie,  and  tht 
weather  was  clear,  and  the  "Katie"  was  under  double-reetcd  mainsail,  netd 
mainstaysail,  middle  staysail,  lower  topsail,  reefed  fore  staysail  and  jib,  sailing  toU 
and  by  on  the  port  tack,  heading  about  N.W.  t  N.,  and  proceeding  at  the  rate  of 
about  five  knots  and  a  half  per  hour. 

3.  At  such  time  a  steamship  under  steam  and  sail,  which  proved  to  be  the 
screw  steamship  "  American/*  was  seen  at  the  distance  of  three  or  four  nults 


APFCnHZ  c] 


FORMS. 


555 


ike  "  E[atie,*  bnad  on  her  port  bow,  snd  ateering  about  E.  or  E.  by  S.  The 
«f  tbe  **  Katie "  not  baying  been  able  to  ti^e  obeenrations  for  leyeral 
4xf%  aad  htr  dironometer  haviog  run  down,  and  the  said  master  wishing  to 
excfas^  ki^tad«B  v^th  the  ^  American,"  canaed  an  ensign  to  be  hoisted,  and 
sarkad  hb  lo^tode  by  aooonnt  on  a  board  which  he  exhibited  over  the  portside. 
Tbe  ^  Ealie'*  was  kepi  foil  and  bj,  and  the  **  American  "  approached  rapidly,  and 
■rtwnpted  to  pass  ahead  of  the  "  Katie^"  and  caused  immediate  danger  of  collision, 
md  ahfaoogh  thereapon  the  helm  of  the  **  Katie  "  was  put  hard  a-poit  and  her  main- 
ikmet  kt  gD»  the  <•  American  "  with  her  stem  struck  the  "  Katie "  on  her  port  side, 
ifasfist  anudahips,  catting  her  nearly  in  two,  and  the  **  Katie "  sank  almost 
BMWjdutely,  ber  csrew  bong  saved  by  the  steamer. 

i.  IW  «*  American  "  improperly  neglected  to  keep  clear  of  the  "  Katie." 

5.  The  **  American'*  nnproperly  attempted  to  pass  ahead  of  the  *'  Katie." 

8.  Tbe  **  American  "  improperly  neglected  to  ease  her  engines,  and  improperly 
ae^.i«ctod  to  atop  and  reverse  her  engines  in  due  time. 
Tbe  plainti^  daim : — 

l«  That  it  may  be  declared  that  the  plaintiffs  are  entitled  to  the  damage  pro- 
ceeded for: 

2.  That  the  bail  given  by  the  defendants  be  condenmed  in  such  damage^  and 
in  costs: 

3»  Tbat  the  acoounts  and  vouchers  relating  to  such  damage  be  referred  to 
the  R^istrar  assisted  by  merchants  to  report  the  amount  thereof: 

•i.  Such  further  and  other  relief  as  the  nature  of  the  case  may  require. 


Foxum. 


GoLLiaioii. 


[Title.] 

Statement  of  Defence. 
The  defiodants  say  aa  follows : — 

1.  The  **  American  '*  is  a  screw  steamship,  of  1368  tons  register,  with  engines  Defence. 
•f  300-harse  power  nominal,  belonging  to  the  port  of  Liverpool,  and  at  the  time 
ei  the  occurrences  hereinafter  mentioned  was  manned  by  a  crew  of  40  hands  all 
taiM,  lalea  with  a  cargo  of  general  merchandise,  and  bound  from  Port-au-Prince 
ia  the  West  Indies  to  Liverpool 

3.  Aboat  8-5  a.m.  on  the  28th  of  November,  1874,  the  *'  American  "  was  in 
latitmie  46^  H.,  longitude  38^  16'  W.,  steering  E.  by  S.  true  magnetic,  making 
voder  all  sail  and  steam  about  12  knots  an  hour,  the  wind  being  about  S.W.  by  S. 
tone  iBygnft»^j  blowing  a  atrong  breeze  and  the  weather  hazy,  wlien  a  vessel,  which 
aAerwaitig  proved  to  be  the  biigantine  *'  Katie,"  was  observed  on  the  *'  American'a  " 
4vboanl  bow  about  four  miles  distant,  bearing  about  S.E.  by  £.  true  magnetic, 
ckne-haokd  to  the  wind,  and  steering  a  course  nearly  parallel  to  that  of  the 
•*  Americao.'* 

3.  The  '*  American  "  kept  her  course,  and  when  the  "  Katie  **  was  about  three 
miks distant  her  ensign  was  observed  by  those  on  board  the  **  American"  run  up 
to  the  nnin,  and  she  was  seen  to  have  altered  her  course,  and  to  be  bearing  down 
tcwards  tbe  **  American.*'  The  **  American's  "  ensign  was  afterwards  run  up, 
aad  ber  maater,  supposing  that  tbe  "  Katie  "  wanted  to  correct  her  longitude, 
or  to  »peak  the  "  American,'*  continued  on  his  course,  expecting  that  the  "  Katie," 
when  she  had  got  sufficiently  close  to  speak  or  show  her  black  board  over  her 
larboard  side,  would  luff  to  the  wind,  and  pass  to  windwai-d  of  the  *'  American." 

4.  The  master  of  the  **  American*'  watched  the  *'  Katie'*  as  she  continued  to 
approach  the  '*  American,"  and  when  she  had  approached  as  near  as  he  deemed 
it  prudent  for  her  to  come,  he  waved  to  her  to  luff,  and  shortly  afterwards,  on  his 
observing  her  to  be  attempting  to  cross  the  bows  of  the  **  American,"  the  helm  of 
the  Utter  was  immediately  put  to  starboard,  and  engines  stopped  and  reversed 
full  speed;  but,  notwithstanding,  the  ** American,"  with  her  stem,  came  into 
cfiUjaon  with  the  port  side  of  tbe  "  Katie,"  a  little  foiward  of  the  main  rigging. 
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5.  The  **  American's "  engines  were  then  stopped,  and  when  the  crew  of  tl) 
*'  Katie  "  had  got  on  board  of  the  *'  American/'  the  ktter's  engines  were  igteise 
to  get  her  clear  of  the  **  Katie,**  which  sunk  onder  the  "  American's  '*  hows. 

6.  The  *'  Katie  "  improperly  approached  too  close  to  the  "  American." 

7.  Those  on  board  the  *'  Katie "  improperly  neglected  to  luff,  and  to  p«sa  t* 
windward  of  the  "  American." 

8.  Those  on  board  the  **  Katie  **  improperly  attempted  to  cross  the  bows  of  th 
*•  American." 

9.  Those  on  board  the  *<  Katie"  improperly  ported  her  helm  before  the  ssic 

collision. 

10.  Those  on  board  the  **  Katie"  improperly  neglected  to  starboard  her  bdn 
before  the  said  collision. 


[TiUe.] 
The  plaintiffs  join  issue  upon  the  defendants'  statement  of  defence. 


Equifmbrtov 
Suit. 

No.  12. 
In  the  High  Conrt  of  Justice. 
Admiralty  Divisioa. 

187    .    a    No 

Writ  issued  [ 

I 

THE  ««TWO  ELLENS." 

Between  A,B»  and  CJ)» 

and 

£!*^m                            •                    •                    • 

• 

a                   • 

.     Plaintiirk. 
•     DelendBiit* 

Siatemeni  of  Chinu 

1.  The  said  ressel  was  and  is  a  British  Colonial  Tessel,  bel<mging  to  the  Port 
of  Digby,  in  Nova  Scotia,  of  which  no  owner  or  part  owner  was  at  the  time  cf 
the  commencement  of  this  action  or  is  domiciled  in  England  or  Wales. 

2.  At  the  time  of  the  commencement  of  this  action  the  said  vtmA  was  under 
arrest  of  this  Court. 

3.  About  the  month  of  February,  1868,  the  said  voeel  was  lying  in  the  Port  of 
London,  in  need  of  repairs,  and  of  being  equipped  and  supplied  witii  oeitsin  other 
Aeoessaries. 

4.  By  the  order  of  Messrs.  K.L.,  who  were  dnij  authorised,  the  plaintifit 
equipped  and  repaired  the  said  vessel  as  she  needed,  and  provided  the  venel  with 
necessaries,  and  there  is  now  due  to  the  plaintiffs  for  such  necessary  repsirinj^ 
and  equipping,  and  other  necessaries,  the  sum  of  305/.  3#.,  together  with  interest 
thereon  from  the  19th  day  of  February,  1868. 

The  plaintifls  claim : — 

1.  Judgment  for  the  said  sum  of  305A  39.,  with  such  interest  thenoo  as 

aforesaid  until  judgment : 

2.  The  condemnation  of  the  ship  and  the  defendant  and  his  bail  theitin  uJ 

in  the  costs  of  this  suit : 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 


Derence. 


[Title.] 
StaiemetU  of  Defence, 

1.  By  an  instrument  of  mortgage,  in  the  form  and  recorded  as  prescribed  bf  thf 
Merchant  Shipping  Act,  1854,  bearing  date  the  9th  of  March,  1867,  and  eiccutnl 
by  CM.,  blacksmith,  D.F.,  master  mariner,  and  W.H.,  farmer,  nil  of  Weymouth. 
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m  Hkt  onaij  of  Digby,  in  Nova  Scotia,  the  registered  owners  of  64/64th  parts  Forms. 

m  shtfsi  in  the  Te«l,  the  said  CM.,  D.F.,  and  W.H.  mortgaged  64/64tli  parts         „,.,,^^  " 
IB  the  TeiKl,  of  which  the  said  D.F.  was  also  master,  to  G.T.,  of  Nora   ^  si^f" 
m  eoosidentioo  of  tho  smn  of  5000  dollars  advanced  bj  him  to  the  said 
sad  for  the  purpose  of  secoriog  the  repayment  bj  them  to  him  of  the  ssid 

ssm  with  intercrt  thereon* 

3.  Bj  SB  instrnment  of  transfer,  dated  the  16th  of  Jalj,  1868,  in  the  form 
poaibed  by  the  said  Act,  and  execated  by  6.T.,  in  consideration  of  the  sum  of 
^•>}  doUan  to  G.T.  pakl  by  the  defendant,  G.T.  transferred  to  the  defendant 
the  mortgage  security. 

3u  The  said  sum  of  5000  doUan,  with  interest  thereon,  still  remains  due  on  the 
sdaecority. 

4.  The  vessel  wss  not  under  the  arrest  of  this  Court  at  the  time  of  the  oom- 
it  of  this  action.  • 


5.  The  vea»el  did  not  need  to  be  equipped  or  repaired  as  in  the  fourth  paragraph 
«f  the  pbintifls'  claim  mentioned,  and  ^  did  not  at  the  time  of  the  supply  of 
tke  aitieles  referred  to  in  the  said  fourth  paragi-aph  as  "necessaries*'  stand  in 
imd  of  such  articles.  On  the  contrary,  the  said  vessel  could  have  gone  to  sea  and 
jnended  on  and  prosecuted  her  royage  without  such  equipments,  repairs,  and 
trMti  reAsrred  to  as  aforesaid,  and  such  equipments,  repairs,  and  other  articles 
sen  done  and  effected  and  supplied  for  the  purpose  of  reclassing  the  said  vessel, 
lod  aot  fer  any  other  purpose ;  and  the  claim  of  the  plaintiffs  is  not  a  claim  for 
Bennriei  wi&in  the  meaning  of  the  Admiralty  Court  Act,  1861,  s.  5. 

6.  The  alleged  necessaries  were  not  supplied  on  the  credit  of  the  said  vessel, 
^-ot  apoB  the  personal  credit  of  J.B.,  who  was  the  broker  for  the  vessel,  and 
"fta  the  agreement  that  the  plaintiflb  were  not  to  have  recourse  to  the  vessel. 

7.  The  deftndaat  did  not,  nor  did  G.T.,  in  any  way  order,  authorise,  or  become 
isUe  ibr,  aad  oeitlier  of  them  is  in  any  way  liable  in  respect  of  the  said  alleged 
tsppljei  ar  any  part  thereof,  and  the  said  vessel  wss  at  the  time  of  the  commenoe- 
naiof  this  action,  and  she  still  is,  of  a  less  value  than  the  amount  which,  irre* 
tffdift  of  the  sums  referred  to  in  the  next  article  of'this  Answer,  is  due  to  the 
^Msdaat  on  the  said  mortgage  security. 

6.  The  defendant,  in  order  to  save  the  yeseel  from  being  sold  by  this  Court  at 
tk  instsDoe  of  eertain  of  her  mariners  having  liens  on  the  said  vessel  for  their 
««9es  has  been  compelled  to  pay  the  said  wsges,  and  he  claims,  if  necessary, 
to  be  cstitled  to  stand  in  the  pUioe  of  such  mariners,  or  to  add  the  amounts  so 
pd.  by  him  for  wages  to  the  amount  secured  by  the  said  mortgage,  and  to  have 
pwity  in  reapeet  thereof  over  the  claim  of  the  plaintiff. 


[Title.] 

Beply, 

I  The  plaintiffii  admit  that  64/64th  shares  in  the  said  ship  the  <*  Two  Ellens  "   Reply. 
vet  on  or  about  the  9th  day  of  March,  1867,  mortgaged  by  the  said  CM., 
^J.,  and  W.H.,  all  of  Weymouth,  in  the  county  of  Digby,  Nova  Scotia,  to  the 
*dG.T.  o  .r  -^ 

2.  Save  as  afbre-mentioned,  all  the  several  averments  in  the  said  Answer  con* 
^^  are  respectively  untrue. 

3*  If  there  was  or  is  any  such  instrument  of  transfer  as  is  mentioned  in  the 
'^i^  artide  of  the  said  Answer,  the  same  has  never  been  registered  according  to 
tbe  proviaoos  of  the  <<Merdumt  Shipping  Act,  1854." 

^»  The  aid  G.T.  has  never  been  domiciled  in  or  resided  in  the  United  Kingdom, 
^  i>  sow  resident  in  Nova  Scotia,  and  the  legistered  owners  of  the  said  vessel  in 
^^  paragraph  of  the  said  Defence  mentioned  were  always  and  are  domiciled  in 
^  SeoCia,  and  rendent  out  of  the  United  Kingdom. 
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Equepickkt  ov 
Ship. 

B^oioder. 


(Tide.] 

£efoinder. 
The  defendant  joins  usne  ttpon  the  third  and  fourth  ptfagni{)hs  of  the  Reply. 


No.l3w 


False  Ixfbisov    In  the  High  Court  of  Justice. 
*"^-  Division. 


187  .    B.     Na 


Claim. 


Defence. 


Writ  issued  3xxl  August,  1876. 

Between  il.B. Plaintiff, 

and 
KF. Defendant. 

Statement  of  Claim, 

1.  The  plaintiff  is  a  journeyman  painter.  The  defendant  is  a  builder,  having  his 
building  yard  and  carrying  on  business  at  and  for  six  months  be&>re  and 
up  to  the  22nd  of  August,  187  ,the  plaintiff  was  in  the  defendant's  employment  as 
a  journeyman  painter. 

2.  On  the  said  22nd  of  August,  187  ,  the  plaintiff  came  to  work  as  nsaal  in  tlie 
defendant's  yard,  at  about  six  o'clock  in  the  morning. 

3.  A  few  minutes  after  the  plaintiff  had  so  come  to  work  the  defendant's  fore- 
man X.  F.,  who  was  then  in  the  yard,  called  the  plaintiff  to  him,  and  accused 
the  plaintiff  of  having  on  the  previous  day  stolen  a  quantity  of  paint,  the  propeity 
of  t^  defendant,  from  the  yani.  The  plaintiff  denied  the  duurge,  but  X.  T.  gave 
the  pUintiff  into  the  custody  of  a  constable,  whom  he  had  previooaly^  sent  for, 
upon  a  charge  of  stealing  paint. 

4.  The  defendant  was  present  at  the  time  when  the  plaintiff  was  given  into 
custody,  and  authorised  and  aaaented  to  his  being  so  given  into  costody ;  Mnd  in 
any  case  X,Y,,ia  giving  him  into  custody,  was  acting  within  the  scope  and  in  the 
course  of  his  employment  as  the  defendant's  foreman,  and  for  the  purposes  of  the 
defendant's  business. 

5.  The  plaintiff  upon  being  so  given  into  custody,  waa  taken  by  tbe  asid  coo- 
stable  a  considerable  distance  through  various  streets,  on  foot,  to  the  pdioe 
station,  and  he  was  there  detained  in  a  cell  till  late  in  the  same  afternoon,  when  be 
was  taken  to  the  police  court,  and  the  charge  against  him  was  heard  before 
the  magistrate  then  sitting  there,  and  was  dismissed. 

6.  In  oonsequenca  of  being  so  given  into  custody,  the  phuntiff  snffcred  annoysDoe 
and  disgrace,  and  loss  of  time  and  wages,  and  loss  of  credit  and  repntatioii,  and 
was  thereby  unable  to  obtain  any  employment  or  earn  any  wages  for  three 
months. 

The  plaintiff  claims  /.  damages. 

The  plaintiff  proposes  that  this  action  should  be  tried  in  Middli 


[Title.] 

Statement  </  Defence, 

1.  The  defendant  denies  that  he  was  present  at  the  time  when  the  plaintiff  wu 
given  into  custody,  or  that  he  in  any  way  authorised  or  asaented  to  his  bcsn^ 
given  into  custody.  And  the  said  X  V.,  in  giving  the  plaintiff  into  custodr,  ^ 
not  act  within  the  scope  or  in  the  course  of  his  employment  as  the  defeodaotV 
foreman,  or  for  the  purposes  of  the  defendant's  business. 

2.  At  some  time  about  five  or  six  o'clock  on  the  being  the  evening  before 
the  plaintiff  was  given  into  custody,  a  lai^^  quantity  of  paint  had  been  fdooioosiy 
stolen  by  some  person  or  persons  from  a  shed  upon  the  defondant's  ysid  sad 
premises. 

8.  At  about  5.30  o'clock  on  the  evening  of  the  the  pUintiff,  who  had  l«ft 

off  work  about  half  an  hour  previously,  was  seen  coming  out  of  the  shsd  wbco 
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»  OM  d»  WW  in  it,  although  his  work  lay  in  a  distant  port  of  the  yard  firom  and 
k  bad  DO  bosinefls  in  or  near  the  shed.  He  was  then  seen  to  go  to  the  bock  of 
I  stack  of  timber  in  snother  part  of  the  yard.  Shortly  afterwa^  the  paint  was 
inad  t»  have  beoi  stolen,  and  it  was  found  concealed  at  the  back  of  the  stack  of 
tabs-  bdiind  which  the  plaintiff  had  been  seen  to  go. 

4.  On  the  blowing  morning,  before  the  plaintiff  was  gi^eo  into  custody,  he  was 
isced  bj  X.  T,  what  iw  had  beoi  in  the  shed  and  behind  the  stack  of  timber  for,  and 
b  denied  baTing  been  in  either  place.  X  Y.  had  I'eaaonable  and  probable  cause 
Iv  fospeetittg,  and  did  suspect,  that  the  i^ntiff  was  the  person  who  had  stolen  the 
put,  aaA  tiMRnpon  gare  hixn  into  custody. 


FaunL 
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The 


[Title.] 
joins  iflsne  upon  the  defendant's  statement  of  defence. 


Reply. 


la  Ibe  High  Court  of  Justice. 
Chanoeiy  Divisioo. 
[Same  €f  JtOge,-] 
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PhdnUff, 
Defendants. 


Statement  of  Clam. 

1.  By  an  indenture  dated  the  25th  of  March,  1867,  made  between  the  de- 
fedaat  O.S.  of  the  one  part,  and  the  plaintiff  of  the  other  part,  the  defendant  O.S., 
k>  eoMideratioQ  of  the  sum  of  10,000/.  paid  to  him  by  the  plaintiff,  conveyed  to 
ibe  plaintiff  and  his  heirs  a  farm  containing  398  acres,  situate  in  the  parish  of  B., 
c  tl»  ooonty  of  D.,  with  all  the  coal  mines,  seams  of  coal,  and  other  min»  and 
cinenb  in  and  under  the  same,  subject  to  a  proyiso  for  redemption  of  the  same 
pifmiaes  on  payment  by  the  defendant  O.S.,  his  heirs,  executors,  administraton,  or 
im^PAy  to  the  plaintiff,  his  executors,  administrators,  or  assigns,  of  the  sum 
of  10,00<MU  vith  interest  for  the  same  in  the  meantime  at  the  rate  of  4/.  per  cent, 
pir  lanom,  on  the  25th  day  of  September  then  next. 

2.  By  an  indenture  dated  the  1st  day  of  April,  1867,  made  between  the  defendant 
Oi.  of  the  one  part,  and  the  defendant  J.B.  of  the  other  part,  the  defendant  O.S. 
coiTejed  to  the  defendant  JJB.  and  his  heirs  the  hereditaments  comprised  in  the 
IteranWore  stated  security  of  the  plaintiff,  or  some  parts  thereof,  subject  to  the 
plaintiffs  said  security,  and  subject  to  a  proriso  for  redemption  of  the  same  pre- 
DiM  on  payment  by  the  defendant  O.S.,  his  heira,  executors,  administrators,  or 
tteigos,  to  the  defendant  J3.,  his  executors,  administrators,  or  assigns,  of  the  sum 
of  l6,000/.»  with  interest  fi}r  the  same  in  the  meantime  at  the  rate  of  5/.  per  cent, 
peraimnm. 

^  The  whole  of  the  said  sum  of  10,000iL,  with  an  arrear  of  interest  thereon^ 
nmiina  doe  to  the  plaintiff  on  his  said  security. 
The  plaintiff  claims  as  follows : — 

1.  Thai  an  aoooont  may  be  taken  of  what  is  due  to  the  plaintiff  for  principal 

money  and  interest  on  his  said  security,  and  that  the  defendants  may 
be  decreed  to  pay  to  the  plaintiff  what  shall  be  found  due  to  him  on 
taking  such  account,  together  with  bis  costs  of  this  action,  by  a  day  to 
be  appointed  by  the  Court,  tlie  plaintiff  being  ready  and  willing,  and 
hereby  offering,  upon  being  paid  his  principal  money,  interest,  and  costs, 
at  such  appointed  time,  to  convey  the  said  mort^^ed  premises  as  the 
Court  shall  direct. 

2.  Thai  in  de&ult  of  such  payment  the  defendants  may  be  foreclosed  of  the 

eqviiy  of  redemption  in  the  mortgaged  premises. 

3.  Such  further  or  other  relief  as  the  nature  of  the  cue  may  require. 
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lo  the  High  Court  of  Justice. 
Chancerj  Division. 
[^Ncane  of  JvdgeJ] 

Between  RW. 
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1876L     W.  672. 


Plaintifi; 
Defendanttf 


Plaintiff; 
Defenduits 


Defence. 


Ooanter-cUim. 


O.S.  ftnd  J.B.      •         •         •         •         • 
(by  original  action), 
And  between  the  said  0.&  .... 

and 
The  said  R.W.  and  J.B.,  and  J.W. 
(by  counter-claim). 

7^  Defence  and  Chunter-claim  of  the  cAove^nam^  0^, 

1.  This  defendant  does  not  admit  that  the  confents  of  the  indentare  of  the 
25th  day  of  March,  1867,  in  the  plaintiff's  statement  of  oomplaint  mcntioDed,  aiv 
correctly  stated  thereixL 

2.  The  Indenture  of  the  1st  day  of  April,  1867,  in  the  statement  of  claim 
mentioned,  was  not  a  security  for  the  sum  of  15,000/.  and  interest  at  5/.  p^r 
cent  per  annum,  but  for  thie  sum  of  14,000/.  only,  with  interest  at  the  imte  of 
4/.  10s.  per  cent,  per  annum. 

8.  This  de^dant  submits  that  under  the  drcnmstances  in  his  ooanter-cUim 
mentioned,  the  said  indentures  of  the  2.'>th  day  of  March,  1867,  and  the  1st  daf 
of  April,  1867,  did  not  create  any  effectual  security  upon  the  mines  and  mioerab 
in  and  under  the  lands  in  the  same  indentures  comprised,  and  that  the  same 
mines  and  minerals  ought  to  be  treated  as  excepted  out  of  the  said  securities. 

And  by  way  of  counterclaim  this  defendant  statci  as  follows: — 

1.  At  the  time  of  the  execution  of  the  indenture  next  hereinafler  stated 

J.C.A.  was  seised  in  fee  simple  in  possession  of  the  lands  dcscribeil 
in  the  said  indentures,  and  the  mines  and  minerals  in  and  under  the 
same. 

2.  By  indenture  dated  the  24th  of  March,  1860,  made  between  the  said 

J.C.A.  of  the   first   part,  K.  his    wife,   then  E.S.,   minster,  of  the 
second  part,  and  this  defendant  and  the  abore-named  J.W.  of  the 
third  pait,  being  a  settlement  made  in  contemplation  of  the  marria^t 
shortly  after  solemnised,  between  the  said  J.C.A.  and  his  said  wife, 
the  said  J.C.A.  granted  to  this   defendant  and    the  said  J.W.,  and 
their  heirs,  all  the  coal  mines,  beds  of  coal,  and  other  the  mines  sod 
minerals  under  the  said  lands,  with  such  powers  and  privileges  as  in  the 
now-stating  indenture  mentioned,  for  the  purpose  of  winning,  worktnib 
and  getting  the  same  mines  and  minerals,  to  hold  the  tame  pnmisBi  to 
this  defen<£uit  and  the  said  J.W.  and  their  heira  to  the  use  of  the  nid 
J.C.A.,  his  heirs  and  assigns,  till  the  soleamisatioo  of  the  said  mar- 
riage, and  after  the  solemnisation  thereof  to  the  use  of  thia  deAndsat 
and  the  said  J.W.,  their  executors  and  administfmton,  for  the  tam 
of  500  yean,  from  the  day  of  the  date  of  the  now*ttating  indentorp, 
upon  the  trusts  therein  mentioned,  being  trusts  for  the  benefit  of  the  said 
J.CA.,  and  his  wife  and  the  diildren  of  their  marriage,  and  fW>ni  an) 
after  the  expiration  or  other  determination  of  the  said  terra  of  500  yean, 
and  in  the  meantime  subject  thereto,  to  the  use  of  the  said  J.CA.,  ^ 
heirs  and  assigns  for  ever. 

3.  By  indenture  dated  the  12th  of  May,    1860,  made  between  the  Aid 

J.CA.  of  the  one  part,  and  W.N.  of  the  other  part,  the  said  J.CA. 
granted  to  the  said  W.N.  and  his  heirs  the  said  lands,  except  the  cod 
mines,  beds  of  coal,  and  other  mines  and  minerals  thereunder,  to  boU 
the  same  premises  unto  and  to  the  use  of  the  said  W.N.,  his  hcin  aod 
assigns  for  erer,  by  way  of  mortgage,  for  eecnring  the  payment  to  the 
raid  W.N.,  his  executors,  administrators,  or  assigns,  of  the  snm  of 
26,000/.,  with  interest  as  therein  mentioned. 

4.  On  the  14th  of  January,  1864,  the  said  J.C.A.  was  adjudicated  a  lank- 

rupt,  and  shortly  afterwards  J.L.  was  appointed  crediton'  udmcc  of 
his  esUte. 
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i,  Some  time  after  the   said  bankruptcy,  the  laid  W.N.,  under  a  power  Forms. 

of  saJe  in  his  snid  mortgage  deed,  contracted  with  this  defendant  for  tlie 

absolute  sale  to  this  defendant  of  the  property  comprised  in  his  said    ^oww^Losuaa. 
Mcority  for  an  estate  in  fee  simple  in  possession,  free  from  incambnmced^ 
/or  the  sam  of  26,000/.,  and  the  said  J.L.,  as  such  a«»ignee  as  afore- 
aid,  agreed  to  join  in  the  conveyance  to  this  defendant  for  the  purpose 
of  s^i^ng  his  assent  to  such  sale. 

6.  ByindcBture  dated  the  iKt  of  September,  1866,  made  between  the  said 
W.N.  of  the  Brst  part,  the  said  J.L.  of  the  second  part,  the  said  J.C.A. 
of  the  third  part,  and  this  defendant  of  the  fourth  part,  reciting  the  said 
sgreement  for  side,  and  reciting  that  the  said  J.L.,  being  satisfied  that 
the  said  sum  of  26,000/.  was  a  proper  price,  had,  with  the  sanction  of 
the  Court  of  Bankruptcy,  agreed  to  confirm  the  said  sale,  it  was  wit* 
neased  that  in  consideration  of  the  sum  of  26,000/.,  with  the  privity 
and  approbation  of  the  aaid  J.L.  paid  by  this  defendant  to  the  said 
W.N.,  he  the  said  W.N.  granted,  and  the  said  J.C.A.  ratified  and 
eonfiriDed  to  this  defendant  and  his  heiis,  all  the  hereditaments  com- 
prised in  the  said  security  of  the  12th  day  of  May,  1860,  with  their 
rights,  members  and  appurtenances,  and  all  the  estate,  right,  title,  and 
interest  of  them,  the  said  W.N.  and  J.C.A.  therein,  to  hold  the  same 
premises  unto  and  to  the  use  of  this  defendant,  his  heirs  and  assigns  for 
erer. 

7.  The  sale  to   this  defendant  was  not  intended  to  include  anything  not 

indoded  in  the  security  of  the  12th  of  May,  1860,  and  the  said  J.L. 
only  ocMicun-ed  therdn  to  signify  his  approval  of  the  said  sale,  and  did 
not  purport  to  convey  any  estate  vested  in  him ;  and  the  lastly  herein- 
before stated  indenture  did  not  vest  in  this  defendant  any  estate  in  the 
said  mines  and  minerals. 

8.  The  plaintiff  and  the    defendant  J.B.  i-e^pectively  had,  before  they   ad- 

Tuwed  to  this  defendant  the  moneys  lent  by  them  on  their  securities  in 
Uw  plaintiff's  claim  mentioned,  full  notice  Uiat  the  mines  and  minerals 
under  the  said  lands  did  not  belong  to  this  defendant.  This  fact  ap- 
peared on  the  abstracts  of  title  delivered  to  them  before  the  preparation 
of  their  said  securities.  A  valuation  df  the  property  made  by  a  sur- 
veyor was  furnished  to  them  respectively  on  behalf  of  this  defendant 
before  they  agreed  to  advance  their  money  on  their  said  securities ;  but 
although  the  said  lands  are  in  a  mineral  district,  the  mines  and  minerals 
were  omitted  from  such  valuation,  and  they  respectively  knew  at  the 
time  of  taking  their  said  securities  that  the  same  did  not  include  any 
interest  in  the  mines  and  minerals. 

9.  At  the  time  when  the  securities  of  the  plnintiff  and  the  defendant  J.B. 

were  respectively  executed,  the  plaintiff  and  the  defendant  J.B.  respec- 
tivelv  had  notice  of  the  said  indenture  of  settlement  of  tlie  24th  day  of 
March,  I860. 

10.  At  the  time  when   the  plaintiffs   security  was  executed,  the  mines  and 

minerals  under  the  said  lands,  with  such  powers  and  privileges  as  afore- 
nid,  were  vested  in  this  defendant  and  the  said  J.W.  for  the  residue 
of  the  said  term  of  500  years,  and  subject  to  the  said  term,  the  in- 
lieritanoe  in  the  same  mines,  minerals,  powers,  and  privileges  was 
rested  in  the  said  J.L.  as  such  assignee  as  aforesaid. 

11.  The  said  security  to  the  plaintiff  was  by  mistake  framed  so  as  to  purport  to 

include  the  mines  and  minerals  under  the  said  lands,  and  by  virtue 
thereof  the  legal  estate  in  moiety  of  the  said  mines  and  minerals  became 
and  now  is  vested  in  the  plaintiff  for  the  residue  of  tlie  said  term  of 
500  years. 

The  defendant  O.S.  claims  as  follows : 

1.  That  it  may  be  declared  tliat  neither  the  plaintiff  nor  the  defendant  J.B. 
has  any  charge  or  lien  upon  that  one  undivided  moiety,  which  in 
manner  aforesaid  became  vested  in  the  plaintiff  for  the  residue  of  the 
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Forms.  said  term  of  500  years,  of  and  in  the  mines  and  minerals  m  and  nnder 

FottECLoeuR^  ****  ^^  mentioned  in  the  plaintiff's  said  secarity. 

2.  That  it  may  be  declared  that  the  said  mines  and  minerals,  rights   and 

privileges,  which  by  the  said  indenture  of  settlement  were  Tested  in 
the  defendant  O.S.  and  the  said  J.W.  for  the  said  term  of  500  years, 
npon  trust  as  therein  mentioned,  ought  to  be  so  conyeyed  and  assured 
as  that  the  same  may  become  Tested  in  the  defendant  O.S.  and  the 
said  J.W.  for  all  the  residue  of  the  said  term  upon  the  trusts  of  tba 
said  settlement. 

3.  That  the  said  R.W.  and  J.W.  may  be  decreed  to  execute  all  sudi  assurances 

as  may  be  necessary  for  giTing  effect  to  the  declarati<Mi  secondly  ~ 
before  prayed. 

4.  To   have   such  further  or  other  relief  as  the  nature  of  tha 

require. 


In  the  High  CouH  of  Justice.  1876.    W.  672. 

Chancery  Dirision. 
IName  of  Jvdge.^ 

Between  RW Plaintifl; 

and 

O.S.  and  J.B. Defendants 

(by  original  action). 

And  between  the  said  O.S.      .         •         .         .         .     Plaintiff, 

and 
The  said  R.W.,  and  J.B.,  and  J.W.       .         .     Defendants 
(by  counter-claim). 

The JRepiy  cf  the  PhnUqf  S.W, 

Reply.  1.  The  plaintiff  joins  issue  with  the  defendants  upon  their  several  defences,  and 

in  reply  to  the   statements  allied  by  the  defendant  O.S.,  by  way  of  connter* 
claim,  the  plaintiff  says  as  follows : 

1.  The  plaintiff  does  not  admit  the  execution  of  any  sodi  indentare   as 

is  stated  in  the  said  counterKilaim  to  bear  date  the  84th  of  March* 
1860. 

2.  The  plaintiff  does  not  admit  that  the  indenture  of  the  12th  of  May,  1860, 

is  stated  correctly  in  the  statement  of  claim. 

3.  When  the  defendant  O.S.,  in  the  year  1866,  applied  to  the  plaintiff  to 

advance  him  the  sum  of  10,000/.,  he  offered  to  the  plahsttff  as  a 
security  the  lands  which  were  afterwards  comprised  in  the  indeatare  of 
the  25th  of  March,  1867,  including  the  mines  and  minoals  which  he 
now  allq;es  were  not  to  form  part  of  the  security,  and  the  plaintiff 
agreed  to  lend  the  said  sum  upon  the  security  of  the  said  laails,  in* 
dading  such  mines  and  minerals.  During  the  negotiation  for  the  said 
loan  a  Taluation  of  the  property  to  be  indoded  in  the  mortgage  vas 
deliTered  to  the  plaintiff  on  behalf  of  the  said  defendant.  Such  valua- 
tion induded  the  mines  and  minerals ;  and  the  plaintiff  cooaeiited  to 
make  the  loan  on  the  fiiith  of  such  vsluation.  The  plaintiff  did  not 
know  when  he  took  his  security  that  it  did  not  indude  any  interest  in 
the  said  mines  and  minerals;  on  the  contrary,  he  bdiered  that  the 
entirety  of  such  mines  and  minerals  was  to  be  induded  thereia, 

4.  The  plaintiff  does  not  admit  the  contents  of  the  indenture  of  the  1st  of 

September,  1866,  to  be  as  alleged,  or  that  it  was  so  framed  as  not  to 
include  the  said  mines  and  minerals,  or  that  it  was  not  intruded  tu 
include  anything  not  included  in  the  security  of  the  12th  of  Hay,  186<.t, 
or  that  J.L.  in  the  counter-claim  named  only  concurred  therein  to 
signify  his  approTal  of  the  said  sale,  and  did  not  purport  to  eoovey  aor 
estate  vested  in  him. 
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S.  Sire  so  fiff  as  the  plaintiff's  solicitor  maj  hare  had  notice  by  means  of 
the  abctnct  of  title  that  the  mines  and  minerals  under  the  said  lands 
did  not  belong  to  the  defendant  O.S.,  the  plaintiff  had  not  any  notice 
thereof,  and  he  does  not  admit  that  it  appeared  from  the  abstract  of  title 
that  SDch  was  the  case.  The  mines  wera  not  omitted  from  any  valua- 
tkm  deKrered  to  the  plaintiff  as  mentioned  in  the  coanter-claim. 

&  The  plaiotiff  admits  that  when  he  took  his  secority  he  was  aware  that 
there  was  indorsed  on  the  deed  by  which  the  said  lands  were  conveyed  by 
J.C.  A.  in  the  coanter-claim  named  a  notice  of  a  settlement  of  the  24  th  of 
March,  1860,  bat  he  had  no  further  or  other  notice  thereof^  and  though 
his  solicitor  inquued  after  such  settlement  none  was  ever  produced. 

7.  The  plaintiff  sabmits  that  if  it  shall  appeal'  that  no  farther  interest  in 
the  said  mines  and  minerals  was  oonreyed  to  him  by  his  said  security 
thsB  one  nndivided  nooiety  of  a  term  of  500  years  therein,  as  alleged  by 
the  said  counter-claim,  such  interest  is  effectually  included  in  the  plain- 
tiff's said  aeearity,  and  that  he  is  entitled  to  foreclose  the  same. 


Forms. 
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No.  15. 
b  the  High  Court  of  Justice. 
IXirision. 

Writ  issued  3rd  August,  1876. 

Between  A.B. 

and 
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.     PlainUff, 
.     Defendant 


Fraud. 


Statemeni  of  Claim, 

1.  In  or  about  March,  1875,  the  defendant  cansed  to  be  inserted  in  the 
[kiert  here  name  qf  ]  Newspaper  an  adrertisement,  in  which  heoffei-ed  for  sale  the 
>«ae,  fixtures,  Httings,  goodwill,  and  stock-in-ti'ade  of  a  bakei-^s  shop  and  business, 
«od  dsKribed  the  same  as  an  increasing  business,  and  doin^  12  sacks  a  week. 
Be  sdTertiacment  directed  application  for  particulars  to  be  made  to  X.  Y, 

2.  The  plaintiff  having  seen  the  advertisement  spplied  to  X  F.,  who  placed  him 
la  CMunanicatioQ  with  the  defendant,  and  negotiations  ensued  between  the  plain- 
ts and  the  defendant  for  the  sale  to  the  plaintiff  of  the  defendant's  bakery  at 

«ith  the  lease,  Hxtures,  fittings,  stock-in-ti'ade,  and  goodwill. 

3.  In  the  eourae  of  these  negotiations  the  defendant  repeatedly  stated  to  the 
pluntiff  that  the  business  was  a  steadily  increasing  business,  and  that  it  was  a 

of  more  than  12  sacks  a  week. 


Claim. 


4.  On  the  5th  of  April,  1875,  the  plaintiff,  believing  the  said  statements  of  the 
deieodsot  to  be  trne,  agreed  to  purcnase  the  said  premises  from  the  defendant 
t«r  soot,  and  paid  to  him  a  deposit  of  200/.  in  respect  of  the  purchase. 

%.  Go  thft  15th  of  April  the  purchase  was  completed,  an  assignment  of  the  lease 
c»c«ted,  and  the  balance  of  the  purchase-money  paid.  On  the  same  day  the  plain- 
^CDtcnd  ioto  poaseation. 

^  The  plaintiff  soon  afterwards  dircorered  that  at  the  time  of  the  negotiations 
^  the  aid  pordiase  l^  him  and  of  the  said  agreement,  and  of  the  completion 
tltnvQf,  the  said  business  was  and  had  long  been  a  declining  business ;  and  at  ench 
of  those  times,  and  for  a  long  time  befoi-e,  it  had  never  been  a  business  of  more 
tltu  8  sacks  a  week.  And  the  said  premises  were  not  of  the  valuu  of  500t,  or  of 
^  saleable  value  whatever. 

T.  The  defendant  made  the  false  representations  hereinbefore  mentioned  well 
QumiDi;  tbem  to  be  false,  and  fraudulently,  with  the  intention  of  inducing  the 
pi^iDtiiTto  make  the  said  purchase  on  the  faith  of  thorn. 

The  plaintiff  claims  /.damages.. 

2  o  2 
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Fbaud. 
DeffinoB. 


[Titie.] 
Statement  of  D^ence, 

1.  The  defendant  says  that  at  the  time  when  he  made  the  iispreeeutatioDs 
tioned  in  the  third  paragraph  of  the  statement  of  claim  and  throaghoot  the  wfiole 
of  the  transactions  between  the  plaintiff  and  defendant,  and  down  to  the  completioo 
of  the  purchase  and  the  rdinquishment  by  the  defendant  of  the  said  shop  and 
business  to  the  plaintiff,  the  said  bnnneas  was  an  increasing  basinesa,  and  was  a 
business  of  oyer  12  sacks  a  week.  And  the  defendant  denies  the  allegiations  of 
the  sixth  paragraph  of  the  statement  of  claim. 

2.  The  defendant  repeatedly  during  the  negotiations  told  the  plaintiff  that  he 
must  not  act  upon  any  statement  or  representation  of  his,  bat  most  asoertun  for 
himself  the  extent  and  value  of  the  said  bosiness.  And  the  defendant  handed  to 
the  plaintiff  for  this  purpose  the  whole  of  his  books,  showing  fully  and  trathfuUj 
all  tne  details  of  the  said  business,  and  from  which  the  nature,  extent,  and  Taloe 
thei^of  could  be  fully  seen,  and  thoee  books  were  examined  for  that  purpose  bj  the 
plaintiff,  and  by  an  aooountant  on  his  behalf.  And  the  plaintiff  made  the  poichase 
in  reliance  upon  his  own  judgment,  and  the  result  of  his  own  inquirieB  and 
ioTestigations,  and  not  upon  any  statement  or  representation  whatever  of  the 
defendant. 


Reply. 


[Title.] 
Beply. 
The  plaintiff  joins  issue  upon  the  defendant's  statement  of  deftace: 


GUARAKTIK. 


culm. 


In  the  High  Court  of  Justice. 
DiTision. 


No.  16. 


187  .    B.  NoL 


Writ  issued  3rd  August,  1876. 

Between  A^,  and  CD PlaintifEv 

and 
E,F,  and  GM, Defendaata. 


under  tiie 


Statement  of  Claim. 

1.  The  plaintiffs  are  brewers,  carrying  on  their  business  at 
firm  of  X  T.  4"  Co, 

2.  In  the  month  of  March,  1872,  M,N,  was  desirous  of  entering  into  the 
employment  of  the  plaintiffs  as  a  traveller  and  collector,  and  it  waa  agreed 
between  the  plaintiffs  and  the  defendants  and  M,N.,  that  the  plaintiA  should 
employ  M,N.  upon  the  defendant  enteiing  into  the  guarantee  hereinafter  m^^ 
tioned. 

3.  An  agreement  in  writing  waa  accordingly  made  and  entered  into^  on  or  about 
the  30th  of  March,  1872,  between  the  plaintifls  and  the  defendant,  wherebj  in  ooo- 
sideration  that  the  plain ti£l>i  would  employ  M,N.  as  their  collector  the  ddcndaat 
agreed  that  he  would  be  answerable  for  the  due  accounting  by  J€,If,  to  the  piafn- 
tiffs  for  and  the  due  payment  oyer  by  him  to  the  plainti£b  of  all  moneys  whkh 
he  should  receive  on  their  behalf  as  their  collector. 

4.  The  plaintifis  employed  M.N,  as  their  collector  acoordinglj,  and  he  oitcrad 
upon  the  duties  of  such  employment,  and  continued  therein  down  to  the  81st  of 
December,  1873. 

5.  At  yarious  times  between  the  29th  of  September  and  the  25th  of  December, 
1873,  M,N.  received  on  behalf  of  the  plaintiffs  and  as  their  collector  sums  of  money 
from  debtors  of  the  plaintiffs  amounting  in  the  whole  to  the  sum  of  950/« ;  and 
of  this  amount  M,N.  neglected  to  account  fiir  or  paj  over  to  the  p^^ntiffit  sums 
amnunting  in  the  whole  to  227/.,  and  appropriated  the  laat-mentioDed  sums  to  hi« 
own  use. 

6.  The  defendant  has  not  paid  the  last-mentioned  sums,  or  any  part  thereof  to 
the  plaintiffs. 

The  plaintifis  claim : — 
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No.  17.  F0BM8. 

Ib  the  High  Coart  of  Justice.  187     .     B.  No.  imtebmtSu  ~ 

Pkobate  Diviaioii.  (PaoaAii). 

Between  il.J9. Plaintiff, 

and 
CJ). Defendant, 

Statement  of  Claim. 

1.  JTJf.,  kte  of  No.  High  Street,   Putney,  in  the  Coantj  of  Surrey,  Claim. 
grocer,  deceaund,  died  on  or  about  the  day  of  ,  at  No,  1,  High  Street, 
Putney,  aforeaaid,  a  widower,  without  child,  parent,  brother  or  sister,  unde  or 

ao&t,  nephew  or  nieoe. 

2.  The  plaintiff  is  the  consin-german,  and  one  of  the  next  of  kin  of  the  deoeasfd. 

The  plaintiff  claims: — 

That  the  Court  decree  to  him  a  grant  of  letters  of  administration  of  the 
persooal  estate  and  efiects  of  the  said  deceased  as  his  lawful  cousin-german, 
and  one  of  his  next  of  kin. 


[Title.] 

Defence, 

1.  TIk  defendant  admits  that  MJf.  died  a  widower,  without  child,  parent.   Defence, 
kvthcr  or  sister,  nnde  or  aunt,  or  nieoe,  but  he  denies  that  he  died  without 


2.  The  deceased  had  a  brother  named  G,B.,  who  died  in  his  lifetime. 

3.  OJ.  was  married  to  E.S,  in  the  parish  church  of  in  the  county  of 

on  the  day  of  ,  and  had  issue  of  such  marriage,  the  defendant, 

who  was  bom  in  the  month  of  and  is  the  nephew  and  next  of  kin  of  the 


The  defendant  therefore  claims : — 

That  the  Court  pronounce  that  he  is  the  nephew  and  next  of  kin  of  the 
deceased,  and  as  such  entitled  to  a  grant  of  letters  oi  administration  of  the 
personal  estate  and  effects  of  the  deceased. 


[Title.] 

Bq>ly. 

1.  The  plaintiff  denies  that  0,B.  was  married  to  EM.  Reply. 

2.  He  also  denies  that  the  defendant  is  the  issue  of  such  marriage. 


No.  18. 
In  the  High  Court  of  Justice.  187    •    B.  No.       Laudloro  isd 

Dirision.  Tbhaiit. 

Writ  issued  3rd  August,  1876. 

Between  ^^. Pkintiff, 

and 
CJ). Defendant 

Statement  cf  Claim, 

1.  On  the  day  of  ,  the  plaintiff,  by  deed,  let  to  the  defendant  a   Clatm. 
house  and  premises.  No.  52,  Street,  in  the  city  of  London,  for  a  term  of 

21  year*  from  the  day  of  ,  at  the  yearly  rent  of  120/.,   payable 

qoartcfiy. 

2.  By  the  said  deed  the  defendant  covenanted  to  keep  the  said  house  and 
premises  in  good  and  tenantable  repair. 
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3.  The  said  deed  also  contained  adaqse  of  re-entry,  entitling  the  plaintiff  to 
re-enter  upon,  the  said  house  and  premises,  in  case  the  rent  thereby  rtterred, 
whether  demanded  or  not,  should  be  in  arrear  for  21  days,  or  in  case  the  defendaAt 
should  make  default  in  the  performance  of  any  covenant  upon  his  part  to  be 
performed. 

4.  On  the  24th  of  June,  187  ,  a  quartei-'s  rent  became  due,  and  on  the  29th  of 
September,  187  ,  another  quarter's  rent  became  due ;  and  on  the  21st  of  October, 
187     ,  both  had  been  in  arrear  for  21  days,  and  both  are  still  due. 

5.  On  the  same  21st  of  October,  187  ,  the  house  and  premises  were  not  and  are 
not  now  in  good  or  tenantable  repair,  and  it  would  require  the  expenditore  oif  a 
large  sum  of  money  to  reinstate  the  same  in  good  and  tenantable  repair,  and  the 
pl^tifiTs  reversion  is  much  depreciated  in  value. 

The  plaintiff  claims : — 

1.  Possession  of  the  said  house  and  premises. 

2.  /.  for  arrears  of  rent. 

3.  /.  damages  for  the  defendant's  breach  of  his  covenant  to  repair. 

4.  /.  for  the  occupation  of  the  house  and  premises,  firom  the  29th  of 
September,  187    ,  to  the  day  of  recovering  poaaession. 

The  plaintiff  proposes  that  this  action  should  be  tried  in  London. 


Nkckssabibs  for 
Ship. 


Claim. 


No.  19. 
In  the  High  Court  of  Justice. 
Adndralty  Division. 

Writ  issued  [  ]. 

THE  «ENTEKPRISE." 

Between  A,B.  and  CJ). 

and 
E.F.  and  GM, 


187    .    B.  No. 


.     Plalntifffl, 
DeKodaats. 


StatemtfU  of  CZaun. 

1.  The  plaintifis  were  at  the  time  hereinafter  stated  and  are  eogineera  and 
ironfonnders,  carrying  on  business  at  Liverpocd  in  the  county  of  Lancaster. 

2.  In  the  month  of  Januai7  1872,  whilst  the  abov»4iamed  steamship 
'*  Enterprise,"  belonging  to  the  port  of  London,  was  in  the  port  of  Liverpool,  the 
plaintiffs,  having  received  orders  from  the  master  in  that  behalf,  executed  certain 
necessary  work  to  her  and  suj^lied  her  with  certain  necessary  stores  and  materials, 
and  caused  her  to  be  suppUeil  upon  their  credit  with  certain  neoeasaiy  work, 
labour,  materials,  and  necessaries,  and  thereby  supplied  the  said  s^  with 
necessaries  within  the  meaning  of  the  fifth  section  of  the  "  Admiralty  Court  Act, 
1861." 

3.  There  is  due  to  the  plaintiffs  in  respect  of  such  supply  of  neceasariea  to  the 
said  ship  the  snm  of  577/.  2s.  6d^  and  the  {daintifi  cannot  obtain  payment  thoeal' 
without  the  assistanoe  of  the  Court. 

The  plaintiflb  daim : — 

1.  Judgment  pronouncing  for  the  claim  of  the  plaintiiBi : 

2.  The  condemnation  of  Sie  defendants  and  their  bail  therein,  with  cocta : 

3.  A  reference,  if  necessary,  of  the  claim  of  the  p^""*ifl^  to  the 

aasiKted  by  asseraors,  to  report  tha  amount  thereof: 

4.  Such  further  relief  as  the  nature  of  the  case  ret^uires. 


Derenoe. 


p-iUe.] 

1.  The  defendants  deny  the  allegations  oontained  in  the  third  pangraph  of  the 
statement  of  claim. 

2.  The  defendants  admit  that  the  plaintifis  exccoted  certain  work  to  the  said 
ship,  and  supplied  her  with  certain  materials,  but  they  ny,  that  a  portioQ  of  the 
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wfc  •»  executed  ww  executed  badly  and  insafBdentlj,  and  of  the  materials  bo  Fobmb. 


wpfrfied,  some  were  bod  and  insoffident^  and  a  portion  of  the  work  in  the  claim    ji-cBMAai     voa 
amtioDcd  was  dooe  in  and  about  altering  and  endeavouring  to  make  good  such    sbip. 
bftl  and  insuflfeient  work  and  materials.     The  defendant  has  paid  in  respect  of  the 
Work  aod  materials  in  the  claim  mentioned  the  sum  of  356/.  17s.  9d.,  and  the  said 
smn  is  snffident  to  satisfy  the  daims  of  the  plaintiffs. 

3.  The  defendants  deny  the  allegations  contained  in  the  second  paragraph  of 
the  daim,  so  &r  as  they  relate  to  any  claim  beyond  the  said  sum  of  356/.  17s.  9dL, 
and  say  that  if  the  plaintiffs  did  execute  any  work  or  did  supply  any  materials  other 
than  tlw  work  and  materials  mentioned  in  the  second  paragraph  of  this  defence, 
■■cd  work  was  not  necessary  work,  and  such  materials  were  not  necessary  materials, 
within  the  meaning  of  the  fifth  section  of  the  "  Admiralty  Court  Act,  1861,"  and 
were  noC  sopplied  in  audi  drcumstances  as  to  render  the  defendants  liable  to  pay 
isr  the  aame. 


[Title.] 
Beply. 
1.  The  plaintiffs  join  issue  upon  the  statement  of  defence. 


Reply. 


No.  20. 
1b  tht  High  Coort  of  Jostioe. 
Diriaion. 

Writ  issued  3rd  August,  1876. 
Between  AJi»  ■         ^         •         •         • 

and 
E,F, 


187    .     B.  No. 

PUintiff, 
Defendant. 


NaOLIOEHCS. 


The  defendant   daim. 


Statement  of  Claim, 

1.  The  plaintiff  is  a  shoemaker,  carrying  on  business  at 
•i  a  aoap  and  candle  manufiMturer,  of 

2.  On  the  23rd  of  Mav,  1875,  the  plaintiff  was  walking  eastward  along  the  south 
sde  of  Fleet  Street,  in  the  dty  of  London,  at  about  three  o'dock  in  the  afternoon. 
He  was  obliged  to  cross  Street,  which  is  a  street  running  into  Fleet  Street 
st  right  angles  on  the  south  side.  While  he  was  ci-ossing  this  street,  and  just 
Wore  he  could  reach  the  foot  pavement  on  the  further  side  thereof,  a  two-horse 
van  of  the  defendant's,  under  the  charge  and  control  of  the  defendant's  servants, 
was  negligently,  suddenly,  and  without  any  warning,  turned  at  a  rapid  and 
difigerous  pace  out  of  Fleet  Street  into  Street.  The  pole  of  the  van  struck 
the  plaintiff  and  knocked  him  down,  and  he  was  much  trampled  by  the  horns. 

3.  By  the  blow  and  fidl  and  trampling  the  plaintiff's  left  arm  was  broken,  and 
he  was  braised  and  injured  on  the  side  and  back,  as  well  as  internally,  and  in  con- 
ser|oenoe  thereof  the  plaintiff  was  for  four  months  ill  and  in  suffering,  and  unable 
to  attend  to  his  business,  and  incurred  heavy  medical  and  other  expenses,  and 
sBstained  great  loas  of  husinass  and  profits. 

The  plaintiff  claims  /.  damages. 


CTitle.] 
Statement  of  Defence, 

1.  The  defendant  denies  that  the  van  was  the  defendant's  van,  or  that  it  was 
onder  the  diarge  or  control  of  the  defendant's  servant  The  van  belonged  to  Mr. 
John  Smithy  of  ,  a  carman  and  contractor  employed  by  the  defendant  to  carry 
and  d^ver  goods  for  him ;  and  the  persons  under  whose  charge  and  control  the 
said  van  was  were  the  servants  of  the  said  Mr.  John  Smith. 

2.  The  dsfindant  does  not  admit  that  the  van  was  turned  out  of  Fleet  Street, 
either  negligently,  suddenly,  or  without  warning,  or  at  a  rapid  or  dangerous  pace. 

3.  The  defendant  saya»  that  the  plaintiff  might  and  could,  by  the  exercise  of 
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Reply. 


reasonable  care  and  diligenoey  hare  aeen  the  tbd  approadiing  kirn,  and  aToided  anj 
oollisioD  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  third  pangraph  of  the 
statement  of  claim. 

[Title.] 
Sepiy. 
The  plaintiff  joins  issue  upon  the  defendant's  statement  of  defence. 


IVMnSSIOKOV 

Ship. 


Claim 


No.  21. 
In  the  High  Court  of  Justice.  187    .    B.  Ko. 

Admimlty  Diyision, 

Writ  ismied  [  ]. 

THE  "  LADT  OF  THE  LAKE." 

Between  i4.^ Plaintifi, 

and 
E,F. Defendant. 

Statement  of  Qaim. 

1.  On  or  ahout  the  15th  of  July,  1868,  an  agreement  was  entered  into  between 
the  plaintiff  and  J.D.,  who  was  then  the  sole  owner  of  the  abore-nemed  barque 
**  Lady  of  the  Lake,"  whereby  J.D.  agreed  to  sell,  and  the  plaintiff  agreed  to 
purcliase  32--64th  parts  or  shares  of  th%  vessel  for  the  sum  of  500/. ;  payment  300A 
in  cash,  and  the  remainder  by  purchaser's  acceptances  at  three  aiul  six  months' 
date,  and  it  was  thereby  ag^reed  that  the  plaintiff  was  to  be  conmiander  of  the 
yessel. 

2.  The  plaintiff  accordingly  paid  to  J.D.  the  sum  of  300/.,  and  gare  him  hii 
(the  plaintiflTs)  acceptances  at  three  and  six  months'  date  for  the  reaidne  of  the  said 
pui^ehase-money,  and  J.D.  by  bill  of  sale  transferred  S2-64th  parts  or  shares  in  the 
vessel  to  the  plaintiff,  which  bill  of  sale  was  duly  registered  on  the  18th  of  July, 
18B8 ;  the  plaintiff  has  since  been  and  still  is  the  registered  owner  of  soch  32- 
64th  shares. 

3.  The  vessel  then  sailed  under  the  plaintiff's  command  on  a  voyage  finom 
Sunderland  to  the  Brazils  and  other  ports,  and  then  on  a  homeward  voyage  to 
Liverpool,  where  she  anived  on  the  18th  of  June,  1869,  and  having  there  dis- 
charged her  homeward  cargo  she  sailed  thence  under  the  plaintiff's  conouDaand  with 
a  cargo  to  the  Tyne,  and  thence  to  Sunderland,  at  which  port  she  anived  on  the 
9th  of  August,  1869. 

4.  The  plaintiff  then  made  several  ineffectual  applications  to  J.D.,  with  a  view 
to  obtaining  another  charter  for  the  said  vessel,  and  after  she  had  been  lying  idle 
for  a  considerable  time,  the  plaintiff  on  or  about  the  16th  of  Septembv,  1869, 
obtained  an  advantageous  charter  for  her  to  proceed  to  Barcelona  with  a  cargo  of 
coals,  and  with  a  view  to  enabling  her  to  execute  such  charter  the  jdaintiff  paid  the 
dock  dues,  and  moved  the  vessel  into  a  slipway  in  order  that  her  bottom  might  be 
cleaned,  but  on  or  about  the  17th  of  September,  whilst  the  vessel  was  on  the  shore 
adjoining  the  slipway,  the  defendant,  to  whom  the  said  J.D.  had  in  the  meantiinc 
transferred  his  32-64th  parts,  fordbly.took  the  vessel  out  of  the  possessioo  of  the 
plaintiff,  and  refused  and  still  refuses  to  allow  the  plaintiff  to  take  the  vesKl  on 
her  eaid  voyage  to  Barcelona,  and  by  reason  thereof  heavy  loss  is  being  ooasi«xed 
to  the  plaintiff. 

The  plaintiff  claims : — 

1.  Judgment  giving  poesession  of  the  vessel  **  Lady  of  the  Lake"  to  the 

plaintiff: 

2.  The  condemnation  of  the  defendant  in  costs  of  suit,  and  in  all  kam  sad 
damages  occasioned  by  the  defendant  to  the  plaintiff: 

3.  Soch  further  relief  as  the  nature  of  the  case  requires. 
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[Titk.] 

Defence. 

1.  Tbe  ddcndant  nys  that  the  acoeptanoes  in  the  leoond  paragraph  of  the  daim 
oestMHwd  were  reqwctivelT  dishononred  hj  the  plaintiff,  and  have  never  yet  been 
pniby" 


It  WM  agreed  between  the  plaintiff  end  J.D.,  that  J.D.  should  act  and  he 
ce  always  acted,  aa  ships  husband  of  the  "  Lady  of  the  Lake." 

3.  On  the  31st  of  August,  1869,  J.D.  sold  to  the  defendant,  for  the  sum  of 
40Ct,  asd  by  bQl  of  sale  duly  executed,  transferred  to  him  his  32-64th  shares, 
ad  tke  bill  of  sale  waa  duly  registered  on  the  14th  of  September  following. 

4.  A(Ur  the  "Lady  of  the  Lake"  had  arrired  at  SunderUnd,  and  after  the 
<MBdaBt  had  purchased  from  J.D.  his  32-64th  shares  of  the  <<  Lady  of  the 
Lake,"  tlie  defendant  placed  the  Tcesel  in  the  custody  and  possession  of  a  ship- 
keeper.  The  plaintiff,  kowerer,  unlawfully  remoyed  faier  from  such  possession,  and 
thacupoa  the  defendant  had  the  reasel  taken  into  the  South  Dock  of  the  harbour 
■s  Sndcrfaad,  with  orders  that  she  should  be  kept  there.  What  the  defendant 
dki,  as  m  this  artide  mentioned,  he  dki  with  the  consent  and  full  approval  of  J.D. 

5.  At  the  time  of  the  sale  of  the  <«Lady  of  the  Lake"  by  J.D.  to  the 
ddmdant  as  afbre-roentioned,  there  was  and  there  still  is  due  from  the  plaintiff,  as 
part  owner  of  the  "  Lady  of  the  Lake,"  to  J.D.,  as  part  owner  and  ship's  husband. 


of  mooej  fTCffding  300/.  in  respect  of  the  vessel  and  her  voyages  over 
and  above  the  amount  of  me  unpaid  acceptances. 

6L  Save  aa  herein  appears,  the  averments  in  the  fourth  paragraph  of  the 
ained  are  untrue,  and  if  the  chartei^party  mentioned  in  titat  paragraph  was 
obtained  \ff  the  plaintiff  as  alleged,  which  the  defendant  does  not  admit,  it  was 
jA^aiiMMJ  by  him  without  the  authority,  consent,  or  knowledge  of  J.D.  or  the 
It. 


7.  Before  the  defendant  took  possession  of  the  vessel  as  afore-mentioned,  the 
^aintiff  oenaed  to  be  master  of  her,  with  the  consent  of  J.D.  or  the  defendant. 


8.  J.D.  hat  instituted  an  action  against  the  said  vessel  in  in  order  to 

have  the  aocoonts  taken  between  him  and  the  plaintiff,  and  to  enforce  payment 
of  the  moncj  due  from  the  plaintiff  to  him. 


FOBMB. 

Posaxasioir  ov 
Shit. 

Detenoe. 


[TiUe.] 

Reply, 

L  The  plamtiff  says  in  reply  to  the  first  paragraph  of  the  defence  that  the  bills  Reply, 
theeio  mentioned  were  dishonoured  by  the  plaintiff  because  J.D.  was  indebted 
to  the  plaintiff  in  a  large  amount  for  his  wages  as  matter,  and  for  his  share  of 
tbe  — Tffmg*  of  the  **  Lady  of  the  Lake,"  and  refused  payment  thereof. 

3.  J.D.  did  not  plane  the  vessel  in  the  exclusive  custody  or  poespssion  of  a 
afaipkceper  as  in  the  fifth  paragraph  of  the  defence  stated  or  implied.  On  the 
esntrajj,  the  veasel  ccuitintted  in  the  custody  and  possession  of  the  plaintiff,  who 
still  holda  her  raster.  A  man  was  sent  on  board  the  vessel  by  J.D.  to  look  after 
JJ>.'s  share  in  the  said  vessel  while  she  was  in  .dock,  but  he  did  not  dispossess 
the  said  plaintiff  or  take  exclusive  poasession  of  the  vessel,  and  the  plaindff  was 
not  dispoasemed  of  the  veasel  until  on  or  about  the  1 7th  of  September  last. 

3.  Except  as  hereinbefore  appears  the  plaintiff  joins  issue  upon  the  defendant's 
statement  of  defence. 


[TiUe.] 
Bqomder. 
The  defendant  joina  issue  upon  the  6rst  and  second  paiagraphs  of  the  Reply. 


R^olnder. 
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Forks. 

PROMiaORT 

Note. 


CUim. 


Defence. 


Na22. 
In  the  High  Court  of  Justice.  187.     K     Now 

Division. 

Writ  Issued  3rd  August,  1876. 

Between  il.^ Pkintifl; 

and 
E,F. Defendant. 

Btaiemad  of  Claua, 

1.  The  defendant  on  the  day  of  made  his  promiasoiy  ttot«, 
wherebj  he  promised  to  pay  to  the  plaintiff  or  his  order  /.  three  montlis 
afterdate. 

2.  The  note  became  due  on  the  day  of  1874,  and  the  dff<riMkint  has 

not  paid  it. 

The  plaintiff  claims : — 

The  amount  of  the  note  and  interest  thereon  to  judgmen*. 
The  plaintiff  proposes  that  this  action  should  be  tried  in  the  coonty  of 


[Title.] 
StaUmewt  cf  Defence, 

1.  The  defendant  made  the  note  sued   upon    under  the  following 
stances : — ^The  plaintiff  and  defendant  had  for  some  years  been  in  paiUwaahi] 
onal  merchants,  and  it  had  been  agreed  between  them  that  they  should 
paiixiership,  that  the  plaintiff  should  retire  from  the  business,  tlwt  the 
should  take  orer  the  whole  of  the  partnership  assets  and  liabilities,  and  should 
the  plaintiff  the  yalue  of  his  share  in  the  assets  after  dedocting  the  liabilitiea. 

2.  The  plaintiff  thereupon  undertook  to  examine  the  partnership  bookay 
inquire  into  the  state  of  the  partnership  assets  and  liabilities;  and  he  did 
ingly  examine  the  books,  and  make  the  said  inquiries,  and  he  thereupon 
sented  to  the  defendant  that  the  assets  of  the  nrm  exceeded  10,00<M.y  and 
tlie  liabilities  of  the  firm  were  under  3000/.,  whereas  the  &ct  was  that  the 
of  the  firm  were  leas  than  5000/.,  and  the  liabilities  of  the  firm  largely  ^nmnrAed 
the  assets. 

8.  The  misrepresentations  mentioned  in  the  last  paragraph  induced  the  defeikdant 
to  make  the  note  now  sued  on,  and  there  never  was  any  other  oooaidcratioci 
for  the  making  of  the  note. 


that 


Reply. 


PbobatbovWill 

IN  SOLKHX  FOBM. 


CSaim. 


[Titie.] 
Reply, 
The  phuntiff  joins  issue  on  the  defence. 


No.  23. 
lo  the  High  Court  of  Justice.  187    .     B.  Now 

Probate  Drrision. 

Writ  issued  [  ]. 

Between  XB.  Plaintifi; 

and 
E.F.  


Statemmd  ef  (Mm, 

1.  C.T.,  late  of  Bicester,  in  the  county  of  Oxford,  gentleman,  deeeaaed,  who 
died  on  the  20th  of  January,  1875,  at  Bicester,  being  of  the  age  of  21  yean, 
made  his  last  will,  with  one  codicil  thereto,  the  ssid  will  bearing  date  the  \sx 
day  of  October,  1874,  and  the  said  codicil  the  Ist  of  January,  1875,  and  in  the 
said  will  appointed  the  plaintiff  sole  executor  thereof. 

2.  The  said  wUl  and  oodicU  wen  signed  by  the  deonsed  [or,  by  XF^  in 


c] 


FORMS. 


571 


the  iMuinm  and  hj  the  directions  of  the  deeeaaed,  or  aigned  by  the  deceased, 
«k»  acfcMNrledged  his  aignature,  or  ob  the  case  may  be"]  in  the  preaenoe  of  two 
witsaeaaes  preMnt  at  the  aame  time,  the  aaid  will  in  the  preaence  of  H.P.  and 
J.S.,  and  the  said  oodidl  in  the  presence  of  J.D.  and  G.E^  and  who  subscribed 
the  same  Id  the  presenee  of  the  uid  deceased. 

d.  The  deceased  was  at  the  time  of  the  execution  of  the  said  will  and  codicil 
nspcctirely  of  sound  mind,  memory,  and  understanding. 

The  plaintiff  claims : — 
Tliat  the  Court  shall  decree  probate  of  the  said  will  and  oodidl  in  solemn 
ftnn  of  law. 


FOBMS. 


Probatr  ofWill 
ix  solbmv  fobm. 


[Title.] 
Statement  of  Defence. 

The  drfrndant  aays  as  fbUowa : —    ■ 

1.  The  aaid  will  and  oodidl  of  the  aaid  deceased  were  not  duly  executed  aooord- 
iBf  to  tiK  pronaioiis  rf  the  statute  1  Vict.  c.  26. 

2.  The  deceased  at  the  time  the  said  will  and  codicil  respectively  purport  to 
hat  been  executed  Was  ndt  of  sound  mind,  niemory,  and  understanding. 

3L  The  exeeotioo  of  the  said  will  and  codicil  was  obtained  by  the  undue  influence 
of  the  plaintiff  ^nd  others  acting  with  him,  whose'  names  are  at  present  unknown 
to  titt  defindant). 

i.  Tlie  execution  of  the  said  will  and  oodidl  was  obtained  by  the  fraud  of 
the  plaintiff,  aoch  firaud,  ao  far  as  is  within  the  defendant's  present  knowledge 
beoig  [atottf  lAe  nature  of  the  fraud], 

5.  The  said  deceased  at  the  time  of  the  execution  of  the  said  will  and  oodidl 
jid  ooi  know  and  approre  of  the  contents  thereof,  or  of  the  contents  of  the  residuary 
eiaoae  in  the  said  will  [as  the  case  may  be]. 

<.  The  deceased  made  his  true  last  will,  dated  the  1st  day  of  January,  1873, 
lad  in  the  said  will  appointed  the  defendant  sole  executor  thereof.  [Propound  this 
mK  OS  m  paragraphs  2  and  3  <if  claim.'] 

The  defimdant  claims : — 

1.  That  the  Court  will  pronounce  against  the  said  will  and  codicil  pro- 

pounded by  the  plaintiff: 

2.  That  the  Court  will  decree  probate  of  the  said  will  of  the  said  deceased 

dated  the  1st  of  January,  1873,  in  solemn  form  of  hiw. 


Defenoe. 


[TiUe.] 

Beply. 

1.  The  plaintiff,  joins  issue  upon  the  statement  of  defence  of  the  defendant,  as  Reply, 
wmtmp^  hi  the  first,  second,  third,  fourth,  and  fifth  paragraphs  thereof. 

2.  The  plaintiff  says  that  the  said  will  of  the  said  deceased,  dated  the  1st 
fl£  January,  1873,  was  duly  revoked  by  the  will  of  the  said  1st  of  October,  1873, 
propoaaded  by  the  plaintiff  in  his  statement  of  claim. 


la  the  High  Court  of  Justice. 
Cnmmnn  Pleas  Dirision. 


No.  24. 


187  .  B.  Ko. 


Writ  issued  3rd  August,  1876. 

A.B. Plaintiff, 

and 
CD. Defendant. 

Statement  of  Claim. 
1.  On  the  day  of  the  plaintiff  let  to  the  defendant  a  house,  Xo.  52,   GUim. 

Street,  in  the  dty  of  London,  as  tenant  from  year  to  year,  at  the  yearly  rent  of 
120/.,  fKjMt  quarterly,  the  teoancy  to  commence  on  the  day  of. 


RaOOVXBTOF 

Laitd. 

LAJSDumD  Airn 
TxHan. 
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Rboots&t  Q9 
Lavd. 

Lavdlohd  axd 
Tkvaxt. 


Defence. 


Ooonter-claim. 


2.  The  defendant  took  poasession  of  the  hoow  and  oontinoed  tenant  thereof  unb 
the  day  of  last,  when  the  tenancy  determined  by  a  notice  dulj  giT«i 

3.  The  defendant  has  disregarded  the  notice  and  still  retains  possenioii  of  th 
house. 

The  plaintiff  claims : — 

1.  Possession  of  the  house. 

2.  /.  for  mesne  profits  from  the  day  of 

The  plaintiff  proposes  that  this  action  should  be  tried  in  London. 


In  the  High  Court  of  JnsUce.  187  .  Nol 

Common  Pleas  Diyision. 

Between  X^ PlaintiiT, 

and 

CJ) Defendant 

(by  original  action). 

And  between  CD, Flaintifl^ 

and 

A,B Defendant 

(by  counter-claim). 

The  defence  and  counter-claim  of  the  aboTe-named  CM. 

1.  Before  the  determination  of  the  tenancy  mentioned  in  the  statement  of  daim, 
the  plaintiff  A^.,  by  writing  dated  the  day  of  ,  and  signed  by 
him,  agreed  to  grant  to  the  defendant  CD.  a  lease  of  the  boose  menti<med  in 
the  statonent  of  claim,  at  the  yearly  rent  of  150/^  for  the  term  of  21  years, 
commencing  from  the  day  of  ,  when  the  defendant  CD.'t  tenancy 
from  year  to  year  determined,  and  the  defendant  has  since  that  date  been  and  ttiJi 
is  in  possession  of  the  house  under  the  said  agreement. 

2.  By  way  of  countei^laim  the  defendant  claims  to  haye  the  agreement  speci- 
fically performed  and  to  have  a  lease  granted  to  him  accordingly,  and,  for  the 
purpose  aforesaid,  to  haye  this  action  trans&rred  to  the  Chanoery  Division. 

See  BUlman  y.  Mayheto,  1  Ex.  D.  132,  noted  on  sect.  81,  Act  1878,  page  70. 


Reply. 


In  the  High  Court  of  Justice.  187     •  No. 

Chancery  Division, 

(Transferred  by  order  dated        day  of  .) 

Between  ^.B. Plaintifi; 

and 

CD Defenknt 

(by  original  action). 

And  between  CD Plaintiff, 

and 

A.B. Deftndant 

(by  counter-claim). 

The  reply  of  the  plaintiff  A.B. 

The  plaintiff  A.B,  admits  the  agreement  stated  in  the  defendant  CJ)*»  ^tst^ 
ment  of  defence,  but  he  refuses  to  grant  to  the  defendant  a  lease,  saying  that 
such  agreement  provided  that  the  lease  should  contain  a  covenant  by  the  defcDdast 
to  keep  the  house  in  good  repair  and  a  power  of  re-entry  by  the  plaintUf  upoo 
breach  of  such  covenant,  and  the  plaintiff  says  that  the  defiendant  has  not  krpt 
the  house  in  good  repair,  and  the  same  is  now  in  a  dilapidated  oooditaon. 


[TiUe.] 
Joinder  cf  Issue. 
The  defendant  CD.  joins  issue  upon  the  plaintiff  A,BJ§  statement  in  reply. 


c.] 
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187  .    a  No. 


Plaintifli, 


Rkoovest  of 
Laicd. 

LaSDLOU)  AITD 

TxnAirr. 


No.  25.  Forms. 

la  khi  High  Court  of  Jostioe. 
ComflDoo  Pleas  Dirisioii. 

Writ  issaed  3id  Aagrut,  1876. 

Betvcctt  A.B,  and  CJ) 

and 
E,F. Defendant 

StateiMfd  of  €kunL. 

1.  KJ*,j  late  of  Serenoaks  in  the  oountj  of  Kent,  duly  executed  his  last  will,   Claim. 
4tcd  tlM  4th  daj  of  April,   1870,  and  thereby  derised  his  lands  at  or  near 
Semaaks,  and  all  other  his  lands  in  the  county  of  Kent,  unto  and  to  the  use  of 
tiM  pUiatiffii  and  their  heirs,  upon  the  trust  therein  mentioned  for  the  benefit  of 
kb  daughters  Margaret  and  Martha,  and  appointed  the  plaintiffs  executors  thereof. 

2.  K.lu  died  on  the  3rd  day  of  January,  1875,  and  his  said  will  was  proved 
Ij  the  plaitttiffii  in  the  Court  of  Probate  on  or  about  the  4th  day  of  February, 
1575. 

3.  KJt,  was  at  the  time  of  his  death  seised  in  fee  of  a  house  at  SeTenoaks, 
oi  two  &rms  near  there  called  respectively  ,  the  home  farm  containing 
iT6  acns,  and  the  Longton  farm  containing  700  acres,  both  in  the  county  of 
Kent. 

4.  The  defendant,  soon  after  the  death  of  JT.JS.,  entered  into  possession  of  the 
Wue  and  two  farms,  and  has  refused  to  give  them  up  to  the  plaintiff. 

The  plaintiffs  claim : 

1.  Possession  of  the  house  and  two  farms : 

2.  I  for  mesne  profits  of  the  premises  from  the  death  of  K,L.  till 
soch  possession  shall  be  given. 

The  plaintiff  proposes  that  this  action  shoidd  be  tried  in  the  county  of  Kent. 


[Title.] 

SiaieminU  of  Defence, 

1.  The  defendant  is  the  eldest  son  of  LL,  deceased,  who  was  the  eldest  son  of  Defence. 
HL,  in  the  statement  of  claim  named. 


2.  By  articles  bearing  date  the  31st  day  of  May,  1827,  and  made  previous  to  the 
omisge  iA  K.L.  with  Martha,  his  intended  wife,  K,L,^  in  consideitition  of  such 
ioteadad  marriage,  agreed  to  settle  the  house  and  two  &rm8  in  the  statement  of 
claim  metttiooed  (and  of  which  he  was  then  seised  in  fee)  to  the  use  of  himself 
for  his  life,  with  remainder  to  the  use  of  his  intended  wife  for  her  life^  and  after  the 
soiTiror's  decease,  to  the  use  of  the  heirs  of  the  body  of  the  said  K,L,  on  his 
vile  begotten,  wifJi  other  remainders  over. 

3.  The  marri^e  soon  after  took  effect,  £X.,  by  deeds  of  lease  and  release, 
Wing  date  respectively  the  4th  and  5th  of  April,  1828,  after  reciting  the  articles 
in  allied  performance  of  them,  conveyed  the  house  and  two  farms  to  the  use  of 
hioadf  for  hia  life,  with  remainder  to  the  use  of  his  wife  for  her  life,  and  after  the 
^•ceaae  of  the  survivor  of  them,  to  the  use  of  the  heirs  of  the  body  of  K,L,  on 
^  aid  Martha  to  be  b^otten,  with  other  remainders  over. 

4.  There  was  issue  of  the  marriage  an  only  son,  Thomas  L.,  and  two 
<iMghters.  After  the  death  of  Thomas  L.,  which  took  place  in  February, 
1864,  iuX.,  on  the  3rd  May,  1864,  executed  a  disentailing  assurance,  which 
VIS  duly  enrolled  and  thereby  conveyed  the  house  and  two  finrms  to  the  use  of 
hioaelf  in  fee. 


[Title.] 
Reply, 
The  plaintiflsjoin  issue  upon  the  defendant's  statement  of  defence. 


Reply. 


574 


JUDICATURE  ACT,  1876. 


[book  ti. 


Forms. 

Salvaok. 


No.  26. 
lo  the  High  Couil  of  Justice. 
Admiralty  Division. 

Writ  issued  [  ]. 

Thij"CAMPANIL." 

Between  A.B.  and  CJ>. 

and 


Pldtnlifls, 
DefcsMlaata. 


Claim. 


Statement  of  Claim, 

1.  The  ^  Braiilian**  is  a  screw  steamer  belonging  to  the  port  of  Newcastle,  of 
the  burthen  of  1359  tons  gross  registei^  tonnage,  and  propelled  bj  engines  of 
130  horse  power,  and  at  the  time  of  the  ivndering  of  the  salvage  serrioss  herein- 
after mentioned  she  was  navigated  by  her  master  and  a  crew  of  twenty-four 
hands.  She  left  the  port  of  Newcastle  on  the  27th  of  November,  1873,  on  a 
voyage  to  Genoa,  and  thence  by  way  of  Pklmaras  and  Aguilas  to  the  Tpe,  and 
about  10  aon.  on  the  26th  of  December,  1873,  in  the  course  of  her  bomeward 
voyage,  with  a  cargo  of  merchandise,  she  was  off  the  coast  of  Portugal,  the 
Island  of  Ons  bearing  about  S.E.  by  E.,  when  those  on  board  her  aighted  a  disaU«d 
steamer  about  four  points  on  their  starboard  bow,  in-ehore,  flying  signals  of 
diatress.  A  strong  gale  waa  blowing  at  the  time,  and  there  waa  a  very  heavy 
sea  running. 

2.  The  '*  Brazilian  '*  at  once  made  towards  the  disabled  steamer,  which  proved 
to  be  the  **  Campanil,'*  the  vessel  proceeded  against  in  this  action.    She  was 
heavily  laden  with  a  cargo  of  iron  ore.     The  **  Braiilian,"  aa  she  approached 
the  **  Campanil,*'  signalled  to  her,  and  the  "Campanil  "  answered  by  signal  that  her 
engines  had  broken  down.     By  this  time  the  *'  Campanil "  waa  heading  io-shoir, 
rolling  heavily,  and  shipping  a  large  quantity  of  water.    The  **  Brazilian "  C4ffle 
under  the  lee  of  the  ** Campanil"  and  asked  if  she  wanted  aasistance.     Her 
master  replied  that  he  wanted  to  be  towed  to  Vigo  as  his  vessel  had  lost  her  screw. 
The  master  of  the  "  Braiilian  "  then  aaked  those  on  board  the  **  Campanil  **  to  send 
him  a  hawser,  and  for  a  long  time  those  on  board  the  "  Braiilian  *  made  attempt* 
to  get  a  hawser  from  the  *'  Gsmpanil,"  and  eipoaed  tbemaelvca  and  their  vessel 
to  great  danser  in  doing  so.    The  wind  and  sea  rendering  it  impoasibie  to  get 
the  hawser  whilst  the  '*  Brazilian  **  was  to  leeward  of  the  ^  Campanil,"  the  "  Bra^ 
zilian  "  went  to  windward  and  attempted  to  float  lines  by  means  of  life  buoys  to 
the  ^  Campanil."   During  all  this  time  the  **  Campanil  '*  was  quite  unmanageaMe, 
and  yawed  aboot,  and  Uiere  was  very  great  difficulty  in  manoeuvring  the  **  Bra- 
iilian "  so  as  to  retain  command  over  her  and  keep  her  near  the  **  Campanil.*'    it 
was  necessary  to  keep  constantly  altering  the  engines  of  the  ^  Braiilian,"  settiiig 
them  on  ahead  and  revening  them   quickly,  and   in  consequence  the  eogiosi 
Uiboured  heavily  and  were  exposed  to  great  danger  of  being  strained. 

3.  Whilst  the  *'  Brazilian'*  was  endeavouring  to  float  lines  to  the  ««CsmpsDil," 
the  "  Campanil"  made  a  sudden  lurch  and  struck  the  **  Braaliaa  "  on  her  port 
quarter,  knocking  in  her  port  bulwaric  and  rail,  and  causing  other  linmigt  to  tiw 
vessel.  After  many  unsuccessful  efforts  by  those  on  board  the  '*  BracilttD,"  and 
after  they  had  lost  two  life  buoys  and  a  quantity  of  rope,  a  hawser  from  the 
"  Campanil "  was  at  length  made  fast  on  board  the  **  Brazilian,"  and  tbe 
**  Bi-azilian  *'  with  the  **  Campanil "  in  tow  steamed  esay  ahead.  A  aeoood  havier 
was  then  got  out  and  made  fast  with  coir  springs,  and  the  **  Brazilian "  then 
commenced  to  tow  full  speed  ahead,  each  nawter  having  a  fuQ  scope  of  90 
fathoms. 

4.  The  *'  Brazilian  "  made  towards  Vigo,  which  was  about  35  miles  distant* 
the  vessels  made  about  two  knota  an  hour,  the  *'  Brazilian  "  keeping  her  toffoa 
going  at  full  speed.  The  "  Brazilian "  laboured  very  heavily,  and  both  vewU 
shipped  large  quantities  of  water. 

5.  About  noon  one  of  the  tow  ropes  broke,  and  both  vessels  were  in  dsflger  ol 
being  driven  ashore,  broken  wator  and  rocks  appearing  to  leeward,  distsot  aboat 
two  miles.     After  great  difliculty  tho  broken  hawser  was  made  fast  agsio  with 
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hmrj  apring  of  a  namber  of  parte  of  rope,  and  the  *'  Brazilian  *  towed  ahead  FOKXa 

tife  lee  of  Ona  bland. 

€.  SbortlT  afterwards  the  weather  moderated  and  the  sea  went  down  a  little, 
^  the  *«  Bnziliati "  waa  able  to  make  more  way,  and  about  7  p.m.  the  same  day 
she  towed  the  *'Campanil "  into  Vigo  harbonr  in  safety. 

7.  The  ''Brazilian'*  was  compelled  to  remain  in  harbour  the  next  day  to  pay 
pert  dnrges  and  dear  at  the  Custom  House. 

8.  The  coast  off  which  the  aforesaid  senrioes  were  rendered  is  rocky  and 
«sseediD^y  dangerous,  and  sti'ong  currents  set  along  it,  and  but  for  the 
aemoes  lender ed  by  the  "  Brazilian  '  the  ^  Campanil  *  must  have  gone  ashore  and 
keen  iriioUy  lost,  together  with  her  cargo,  and  in  all  probability  her  master 
tmi  crew  would  hare  been  drowned.  No  other  steamer  was  in  sight,  and  there 
was  not  any  prospect  of  any  other  elBcient  assistance. 

9.  In  rendering  the  said  services  the  "  Brazilian  *'  and  those  on  bo&rd  her  were 
piposed  to  great  danger.  Owing  to  the  heavy  sea,  and  the  necessity  of  towing 
with  a  loBg  scope  of  hawser,  there  was  great  danger  of  fouling  the  screw  of  the 
**  Biazilian,'*  and  it  required  constant  vigilance  on  the  part  of  the  master  and  crew 
lo  ptrerent  aerions  accident  The  master  and  crew  of  the  "Brazilian"  onder^ 
WQt  modi  extra  fidigoe  and  exertion. 

10.  Hie  damage  sustained  by  the  "  Brazilian  "  in  rendering  the  said  services 
uioonts  to  the  sum  of  150/.,  and  the  value  of  the  eztiti  quantity  of  coal  consumed 
ia  cooaeqaeDoe  of  the  said  services  is  estimated  at  16^,  and  4/.  Is.  5dL  was  paid  by 
the  owners  ocf  the  ^  Brazilian  "  for  harbour  dues  and  other  chaiges  at  Vigo. 

1 1.  The  value  of  the  '*  Campanil,"  her  cargo  and  freight,  at  the  time  of  the 
sUvage  aervioea,  were  as  follows,  that  is  to  say :  The  "  Campanil "  was  of  the 
valoe  at  13,000/.,  her  cargo  was  of  the  value  of  300/.  and  the  gross  amount  of 
freij^t  payiU>le  upon  delivery  of  the  cargo  laden  on  board  her  at  Barrow-in- 
Fomeas  was  675/. 

12.  The  value  of  the  **  Brazilian,"  her  freight  and  cargo,  was  about  25,050/. 

The  p]aintt£Si  claim : — 

1.  Sodi  an  amount  of  salvi^  as  to  the  Court  may  seem  just : 

2.  That  the  defendants  and  their  bail  be  condemned  in  costs : 

3.  Such  farther  or  other  relief  as  the  nature  of  the  case  may  require. 


[Title.] 
Statement  of  Defence, 

1.  The  defendants  say  that  upon  the  22nd  of  December  1873,  the  iron  screw   Defence, 
irtraimhip  ^Campanil."  of  the  burden  of  660  tons  register  gross,  propelled  by 
cosines  of  70  horse  power,  navigated  by  Dnvid  Boughton,  her  master,  and  a 

crew  of  16  hands,  left  Porman,  bound  to  Barrow-in-Furness,  laden  with  a  cargo  of 
inn  ore. 

2.  At  about  8  a.m.  of  the  26th  of  December,  whilst  the  **  Campanil "  was 
pnsecQttng  bcr  voyage,  the  shaft  of  her  propeller  broke  outside  the  stem  tube, 
and  she  lost  her  propeller.  The  "  Campanil "  was  then  brought  to  the  wind, 
vhidi  was  soath  by  east,  blowing  fresh,  and  she  proceeded  under  sail  for  Vigo, 
and  continued  to  do  so  till  about  9.30  a.m.,  when  two  steamships  which  had 
been  for  some  tame  in  sight,  and  coming  to  the  northward,  approached  the 
"  Gunpanil."  The  ensign  of  the  **  Campanil "  was  hoisted,  union  up,  as  a  signal 
to  one  of  such  steamships,  which  afterwards  came  to  the  **  Campanil,  and  proved 
to  be  the  **  Brazilian,"  whose  owners,  master,  and  crew  are  the  plaintifis. 

3.  The  "  Brazilian  "  then  signalled  the  **  Campanil "  and  inquii^ed  what  waa 
the  matter,  and  was  signalled  in  I'eply  that  the  **  Campanil "  had  lost  her  pro- 
peller, and  lequii^  to  be  towed  to  Vigo,  upon  which  the  **  Brazilian "  siznalled 
for  the  rope  of  the  **  Campanil,"  in  onier  to  take  her  in  tow.  After  this  the 
'*^  Brazilian  "  steamed  round  the  *H^ampanil "  and  up  on  to  her  starboard  bow, 
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and  in  so  doing  the  *'  Brazilian "  came  with  her  port  quarter  into  tbe 
bow  of  the  "  Campanil  '*  and  did  her  oonsiderable  damage. 

4.  The  "Brazilian"  then  thraw  a  hearing  line  on  board  the  ** CSampanil,* 
and  one  of  the  "  Campiuil's "  hawsers  was  attached  to  the  line  and  hauled  <mi 
board  the  "  Brazilian,"  which  passed  one  of  her  hawsers  to  the  "  Gampszul  '*  by 
means  ot'  life  buoys,  and  when  such  hawsers  had  been  secured  between  the  iwro 
vessels  the  *'  Brazilian  "  commenced  to  tow  the  "  Campanil  **  for  Vigo,  it  beiog  at 
this  time  about  10.30  a.m.  and  0ns  Island  then  bearing  about  south-east  by  south, 
and  distant  about  15  miles. 

5.  The  "Brazilian"  pro(«eded  with  the  "Campanir*  in  tow,  bat  owing  to 
the  two  vessels  being  laden,  and  Ufihe  small  power  of  the  **  Bi-azilian,'*  she  wms 
only  able  to  make  very  slow  progress  with  the  '*  Campanil,"  and  it  was  not  natil 
6.30  p.m.  of  the  said  day  that  the  ''  Brazilian"  ai-rived  at  Yigo  with  the  *'  Cam- 
panil," which  then  came  to  anchor  off  the  town  there. 

6.  The  defendants  on  the  day  of  tendered  to  the  plaintiflEi  azkd 
have  paid  into  Court  the  sum  of  350/.  for  the  services  ao  as  aforesaid  rendered  tn 
the  *'  Campanil  *'  and  her  said  cargo  and  freight,  and  offered  to  pay  the  costs,  and 
submit  that  the  same  is  ample  and  sufficient 


[TiUeJ 

1.  The  plaintiffs   admit  the   first  and   second  articles  of  the   Answer, 
they  admit  that  the  "Brazilian  "  came  into  collision  with  the  "  Campaoil,** 
caused  slight  damage  to  the  "Campanil,"  but  save  as  afcreaaid  they  joio 
upon  the  statement  of  defence. 


and 
and 
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No.  27. 
In  the  High  Court  of  Justice. 
Division. 

Writ  issued  3rd  August,  1876. 

Between  ^.^. Plaintiff, 

and 
E.F. DafcndaDt. 

StatemetU  cf  Claim, 

1.  The  plaintiff  was  on  the  5th  of  March,  1876  and  still  is  the  owner  and 
occupier  of  a  &rm  called  Highfield  Farm,  in  the  parish  of  and  county 
of 

2.  A  private  road,  known  as  Highfield  Lane,  runs  through  a  portaoo  of  the 
plaintiffs  farm.  It  is  bounded  upon  both  sides  by  fields  of  the  plaintiff\  and  is 
separated  therefrom  by  a  hedge  and  ditch. 

3.  For  A  long  time  prior  to  the  5th  of  March,  1876  the  defendant  had  wrongfiilly 
claimed  to  use  the  said  road  for  his  horses  and  carriages  on  the  alleged  groond 
that  the  same  was  a  public  highway,  and  the  plaintiff  had  freqaeotlj  warned 
him  that  the  same  was  not  a  public  highway,  but  the  plaintiff's  private  road, 
and  that  the  defendant  must  not  so  use  it. 

4.  On  the  5th  of  March,  1876  the  defendant  came  with  a  cart  and  horse,  and 
a  large  number  of  servants  and  workmen,  and  forcibly  used  the  road,  and 
broke  down  and  removed  a  gate  which  the  plaintiff  had  caused  to  be  plaoed 
across  the  same. 

5.  The  defendant  and  his  servants  and  workmen  on  the  same  oocasioo  polled 
down  and  damaged  the  plaintiff's  hedge  and  ditch  upon  each  side  of  the  road, 
and  went  upon  the  plaintifTs  field  beyond  the  hedge  and  ditch,  and  injureil 
the  crops  there  growing,  and  dug  up  and  injured  the  soil  of  the  road ;  aad  in 
any  case  the  acts  mentioned  in  this  paragraph  were  wholly  iiiiiimMiij  far 
the  assertion  of  the  defendant's  allied  right  to  use,  or  the  user  of  the  aid  road 
as  a  highway. 
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Tbt  pUmtiiT  claims : 
1.  D^magn  finr  the  wronf^s  oomplaincd  of. 


FOBM& 


2.  An  iDJanction  mtrainiog  the  defendant  from  any  repetition  of  any  of  the    Lako. 


complained  of. 
3.  Such  fbrther  relief  as  the  nature  of  the  caee  may  require. 


[Title.] 
Statement  of  Depnce, 

1.  The  defendant  aays  that  the  road  was  and  ia  a  pablic  highway  for  horns  and 
anmige&;  and  a  few  days  before  the  5th  of  March,  1876,  the  plaintiff  wrongfolly 
CT«rtcd  the  gate  across  the  road  for  the  porpoae  of  obstructing  and  preventing,  and 
ft  did  obrtmct  and  prerent  the  use  of  the  road  as  a  highway.  And  the  defendant 
m  the  and  5th  of  Maivh,  1876,  caused  the  said  gate  to  be  remoyed,  in  order  to 
enable  him  lawfully  to  use  the  road  by  his  horses  and  carriages  as  a  highway. 

2.  The  defiaidant  denies  the  allegations  of  the  fifth  paragraph  of  the  statement 
ef  daim,  and  aayi  that  neither  he  nor  any  of  his  workmen  or  serrants  did  any 
act,  or  naed  any  yiolenoe  other  than  was  necessary  to  enable  the  plaintiff  lawfully 
to  oge  the  highway. 


[Titk.] 
Reply. 
The  plaintiff  joins  iasue  upon  the  defendant's  statement  of  defence. 


No.  28. 
Form  of  Demurrer, 


In  the  High  Comrt  of  Justice. 
DirifiioD. 


A,B.  V.  CD. 


The  defendant  [plaintiff]  demurs  to  the  [plaintiff's  statement  of  complaint  or 
(kfisMlant's  statement  of  defence,  or  of  set-off,  or  of  oounter-daim],  [or  to  so 
Buich  of  the  plaintiff*8  statement  of  complaint  as  claims  ....  or  as 
alkgea  as  a  breach  of  contract  the  matters  mentioned  in  paragraph  11.  or  as  the 
eaae  wuy  be"},  and  says  that  the  same  is  bad  in  Uw  on  the  ground  that  ^here  state 
a  grmmd  of  denmrrer^  and  on  other  grounds,  sufficient  in  law  to  sustain  this 

Onler  XXVIII.  rule  2,  page  214. 


Defence. 


Beply. 


DsMuaaiR. 


No.  29. 

Memorandum  of  EiUry  of  Demurrer  for  Argument, 

In  the  High  Court  of  Justice.  1874.    B.  No. 

Division. 

A.B.  V.  CD. 

Eotsr  for  the  argument  the  demurrer  of  to 

xr. 

Solicitor  for  the  Plaintiff  [or,  ^c] 
Order  XXVIII.  rule  13,  page  217. 


KmBT  OT 

DuiuaKBB. 


2  p 
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Forms  of  Jodoment. 

1.  Default  of  Appearanoe  and  Defence  tn  Caee  of  Liqmdated  DemandL 

In  the  High  Court  of  JiuUoe.  1876.     B.  No. 

Division. 

Between  ii.^ Plaintiff; 

and 
C,D,2iXi<\E.F, DefiBidanta. 

30th  Noveinber  1876. 

The  defendants  \or  the  defendant  CD.]  not  having  appeared  to  the  writ  of 
summons  herein  [or  not  honing  delivered  any  statement  of  defence'],  it  is  thia  da  j 
adjudged  that  the  plaintiff  recover  against  the  said  defendant  L  and  costs,  to 

be  taxed. 

Order  XLI.  rule  1,  page  273. 


2.  Judffment  in  default  of  Appearance  in  Action  for  Reoonery  of  Land, 

[Titie,  &c] 

30th  November  1876. 

No  appearanoe  having  been  entered  to  the  writ  of  summons  herein,  it  is  this  day 
adjudged  that  the  pl^ntiff  reoover  poesessioD  of  the  land  in  the  said  writ 
mentioned. 


3.  Judgment  in  default  of  Appearanoe  and  Defence  after  Aaaeasment  of 

Damages, 
In  the  High  Court  of  Justice.  1876.     K  Ko. 

Division. 
Between  A.B.  and  CD.  .....     Plaintiffa, 

and 
E,F,  and  GM, DefendantaL 

30th  November  1876. 

r^The  def^dants  not  having  appeared    to  the  writ  of  sammons  herein  [or  not 
haoing  delivered  a  statement  of  defenceX  and  a  writ  of  inquirj,  dated  1876, 

having  been  issued  directed  to  the  sheriff  of  to  assess  the  damages  which  the 

plaintiff  was  entitled  to  recover,  and  the  said  sheriff  having  bv  his  retom  dated 
the  1876,  returned  that  the  said  damages  have  been  assessed  at  L^  it 

is  adjudged  that  the  plaintiff  recover  /.  and  coats  to  be  taxed. 


At  trial  byjadge 
without  Jury. 


0 


4.  Judgment  at  Trial  by  Judge  without  a  Jury, 

[  Tear,  letter,  and 
Division. 

dxf  of  18 

[If  in  Chancery  Division,  name  of  Judge,"] 

Between  il.B. Plaintiff; 

and 
C.D,j  E,F„  and  G,ff.         ....     Defandaalt. 

This  action  coming  on  for  trial  [the  day  of  and]  this  daj,  before 

in  the  presence  of  counsel  for  the  plaintiff  and  the  defendants  [or,  ^some 

of  the  defendants  do  ncft  appear,  for  the  plaintiff  and  the  defendant  CD^  do  one 

appearing  for  the  defendants  E,F,  and  O.H,,  although  they  were  duly  served  with 

notice  of  trial  as  by  the  affidavit  of  filed  the  day  of  i^ipsan,] 


APPBSBIZ  !>.] 


FORMS. 


579 


apQQ  heniog  the  probate  of  the  will  of  ,  the  answers  of  the  defoidants 

CD.,  E,F.^  and  O.H»,fo  interrogatories,  the  admission  in  writing,  dated  and 

asraed  hj  |^r.  the  solicitor  for]  the  plaintiff  A.B.  and  by  [Mr.  the 

selidtor  for]  the  defendant  (7.Z>.,  the   a6SciaYit  of  filed  the  day  of 

.  the  affidavit  of  filed  the  day  of  ,  the  evidence  of 

t^eo  ca  their  oral  examination  at  the  trial,  and  an  exhibit  marked  X.,  being  an 
ladentoie  dated,  &c.,  and  made  between  [puties],  and  what  was  alleged  by  ooonsel 
ra  both  sides :  This  Comrt  doth  declare,  &c. 

And  this  Court  doth  order  and  adjudge,  &c. 


Forks. 


JUDOMKHTS. 


5.  Judgment  after  Trial  by  a  Jury. 

[Title,  &C.] 
15th  Noranber  1876. 

The  adioo  haying  on  the  12th  and  13th  November  1876  been  tried  before  the 
HflMMxrable  Mr.  Justice            and  a  special  jary  of  the  connty  of  ,  and  the 

prf  having  found  [state  findings  as  in  officer's  certificated  and  the  said  Mr. 
Jostioe            having  ordered  that   judgment  be  enta*ed  ror  the  plaintiff   for 
L  and  costs  of  suit  [or  as  the  case  may  he"] :  Therefore  it  is  adjudged  that 
the  plaintiff  reeover  against  the  defendant  L  and  /.  for  his  costs  of 

sait  [or  that  the  plamtiff  recover  nothing  against  the  defendant,  and  that  the 
(Meadiant  recover  against  the  pUuntiff  /.  for  his  costs  of  defence,  or  <u  tha 
cast  may  bey  


After  trial  bj 
Jmy. 


6.  Judgment  after  IVial  before  Referee. 

"  [Title,  *c.]  ' 

30th  November  1876. 

The  action  having  on  the  27th  November  1876  been  tried  before  X.  F.  Esq.  an 
fiffidal  [eir  special]  referee ;  and  the  said  X  F.  having  found  [fiat»  m^ance  of 
T^eree's  certifkate'},  it  is  this  day  adjudged  that 


Qy  referee. 


7.  Judgment  upon  Motion  for  Judgment 

[Title,  &c.] 
aoa  November  1876. 

This  day  before  Mr.  X  of  counsel  for  the  plaintiff  [or  as  the  case  may 

he],  moved  on  behalf  of  the  said  [state  judgment  mooed  for"],  and  the  said 

Mr.  X  having  been  heard  of  counsel  for  and  Mr.  F.  of  counsiel  for 

the  Court  a^i^ged 

Jfote. — See  for  forms  of  judgment  by  de&ult  in  the  Chancery  Division,  post^ 
I»ge625. 


Upon  motion 
for  Judgment. 
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Order  XLII.  rule  10,  page  276. 


FoBMs  or 
Pracipb. 

FLfii. 


1876.    B.NOL 


FOBMB  OF  PRJEOIPE. 

1.  Fieri  fkcias. 
In  the  High  Gourt  of  Jtutioe. 
DiTkioo. 

Between  iL^ Plaintiff, 

and 
CD,  and  others Defendants. 

Seal  a  writ  of  fieri  facias  directed  to  the  sheriff  of  to  lery  against  CD. 

the   sum   of  /.   and   interest  thereon  at  the  rate  of  L 

oentom  per  annum  from  the         day  of         [and         /.  costs]  to 
Judgment  [or  order]  dated  daj  of 

[Taxing  master's  osrtifieate,  dated  day  of  .] 

X  F.,  Solicitor  for  [party  on  ted&ote 
behalf  writ  it  to  issue.] 


Elegit. 


In  the  High  Court  of  Justice. 
DiTision. 
Between  A,B. 


2.  Elegit, 


CD.  and  others 


and 


Seal  a  writ  of  elegit  directed  to  the  sheriff  of  against 

the  county  of  for  not  paying  to  A,B.  the  sum  of 

interest  thereon,  from  the  day  of  [and  the  sum  of 

with  interest  thereon  at  the  rate  of  4/.  per  centum  per  annum. 
Judgment  [or  order]  dated  day  of  18. 

[Taxing  master's  certificate,  dated  day  of  18    .] 

xr.. 

Solicitor  for 


187  .  B.  Noc 

Flaiatifi; 

Defeodaat& 

of  in 

l^  together  with 

t  for  costs,] 


Venditioni 
Kxponss. 


3.  Vend&ioni  Exponae, 


187  .  K  No. 


In  the  High  Court  of  Justice. 
Division. 

Between  J.^. Plaitttif; 

and 
CD,  and  others        .....     DeftndaDta. 

Seal  a  writ  of  venditioni  exponas  directed  to  the  sheriff  of  to  aell  the 

goods  and  of  CJ),  taken  under  a  writ  of  fieri  &cias  io  this  aetaoo  tested 

day  of  •  XK, 

Solicitor  Ar 


Fi.fii.de  bonis 
l^lcsiasticis. 


187  .  &  No. 


4.  ^1^*  Facias  de  Bomt 

In  the  High  Court  of  Justice. 
Division. 

Between  X^. PlaintiiF, 

and 
CD. Defendant 
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Sal  t  writ  of  fieri  fiidas  de  bonis  ecdetiaeticis  directed  to  the  bishop  [or         Forms. 

aKbUop^  as  the  case  may  be]  of       to  levy  against  CD,  the  sum  of        /.  — 

Jndgmcnt  [or  order]  dated            daj  of  Fohms  of 

[Tamigiiaster'seertificate,  dated            daj  of           .]  Pkaopb. 

xr., 

Sdidtor  for 

5.  SequesiraH  Facias  de  S<mi8  Eoclesiasticis.  g^^fgf* 

Is  the  Hig^  Court  of  Jostica.  187  .    B.  No. 

DiTisioQ. 

Between  il.j9. Plaintiff, 

and 
CJ).  and  others  .....     Defendants. 

Scd  a  writ  of  seqoestrari  facias  directed  to  the  Lord  Bishop  of  against 

CD.  ibr  not  paying  to  A.B,  the  sum  of  /. 


6.   Writ  of  Sequestration,  Sequestration, 

la  tbe  High  Cmirt  of  JosUce.  187  .     B.  No. 

Division. 

Between  il.^ Plaintiff, 

and 
CD.  and  others         •         .         .         •         •     Defendants. 

Scsl  a  writ  of  seqoestiYtiou  against  CD.  for  not  at  the 

tatciA.B.  directed  to  [names  of  Commissioners^ 
Order  dated  day  of 


7.  Writ  of  Possession.  PtfBsession. 

Is  the  High  Conrt  of  Justice  187  .    B.  No. 

DiTisioa. 

Between  it^. Plaintiff, 

and 
CD.  and  others Defendants. 

SesI  a  writ  of  possession  directed  to  the  sheriff  of  to  deliver  pos- 

sonm  to  A.B.  of 

Jodgment  dated  day  of 


8.  Writ  of  Delivery.  Delivery. 

In  the  High  Coart  of  Justice.  187  .    B.  No. 

Division. 

Between  X5 Phuntiff, 

and 

CD.  and  others Defendants. 

Sol  a  writ  of  delivery  directed  to  the  sheriff  of  to  make  delivery  to 

iJ.of  

9.  Writ  of  Attachmenlt.  AtUdunent. 

In  the  Higli  Cbart  of  Justice.  187    .    B.  No. 

Division. 

Between -d.  5 Phdntiff, 

and 

CD.  and  others Defendants. 

Sell  in  pursuance  of  order  dated  day  of  an  attachment  directed  to 

the  ihciiff  of  against  CD.  for  not  delivering  to  A.B» 


Forks. 
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Weits. 


VI.  fa. 


Forms  of  Wrttb. 

Form  of  writ  may  be  varied  to  suit  the  circumstiinoee  of  the  cast:  Bclicn  ▼. 
Bolt<m,  3  Ch.  D.  276,  noted  on  pages  207  and  276  ante, 

1.   Writ  of  Fieri  Fadca 
la  the  High  Court  of  Justice.  187     .     B.  No. 

Diyision. 

Between  ^.^ Plaintifi^ 

and 
CD,  and  otheiB Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain    and 
Ireland  Queen,  Defeoder  of  the  Faith. 

To  the  sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of  CD,  in  your  bailiwidi 
cause  to  be  made  the  sum  of  /.  and  also  interest  thereon  at   the 

of  /.  per  centum  per  annnm  from  the  day  of  ^  which 

sum  of  money  and  interest  were  lately  before  us  in  our  High  Court  of  Jnstioe 
in  a  certain  action  [or  certain  actions,  as  the  case  may  be"]  wherein  AJE^.  ia 
plaintiff  and  CD.  and  others  are  defendants  [or  in  a  certain  matter  there  depend^ 
ing  intituled  "  In  the  matter  of  E,F,,"  as  the  case  may  6e]  by  a  jadg;ment  ^or 
order,  as  the  case  may  be"]  of  our  said  Court,   bearing   date  tiie  dny 

of  adjudged  [or  oixlered,  as  the  case  may  6e]  to  be  paid  by  the  said  CJ>.  to 

A.B,f  together  with  certain  costs  in  the  said  judgment  [or  order,  as  the  case  snoy 
6e]  mentioned,  and  which  costs  have  been  taxed  and  allowed  by  one  of  the  taxing 
masters  of  our  said  Court  at  the  sum  of  /.  as  appears  by  the  certaficate  of 

the  said  taxing  master,  dated  the  day  of  And  that  of  the  goods 

and  chattels  of  the  said  CD,  in  your  bailiwick  yon  further  cause  to  be  made  the 
aaid  sum  of  /.  [costs]  together  with  interest  thereon  at  the  rate  of  4L  per 

centum  per  annum  from  the  day  of  ,t  and  that  yon  hare  that 

money  and  interest  before  us  in  our  said  Court  immediately  after  the  eiaecotion 
hereof  to  be  paid  to  the  said  A»B,  in  pursuance  of  the  said  judgOMnt  \or  order,  im 
the  case  may  bey  And  in  what  manner  you  shall  have  executed  this  our  iwrit 
make  appear  to  us  in  our  said  Court  immediately  after  the  ezecatioii  thereof. 
And  have  there  then  this  writ 

Witness,  &C. 


Eligit. 


2.   Writ  of  Elegit, 
In  the  High  Court  of  Justice.  187     .     B.  No. 

Divisi<m. 

Between  A.B Plaintiff; 

and 
CD,  and  others        .....     Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britaia  And 
Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

Whereas  lately  in  our  Hizh  Court  of  Justice  in  a  certain  action  [or  oertaio 
actions,  as  the  case  may  be}  there  depending,  wherein  A.B,  is  plaintiff  and  Ci>. 


*  Hay  of  the  Judgment  or  order,  or  day  on  which  money  directed  to  bo  paid,  or  day  fVun 
which  interest  Is  directed  by  the  order  to  run,  as  the  cue  may  he 

f  The  dHte  of  ^he  certiflcate  of  taxation.  The  writ  mt$Mt  be  so  mooldcd  as  to  follow  tiM> 
■nbiitance  of  the  Judgment  or  order. 


AFPBIHX  F.] 
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and  odicn  are  defendants  [or  in  a  certain  matter  there  depending,  intituled 

**  b  tbe  matter  of  E.F,**  as  the  case  may  6e]  by  a  judgment  [or  order,  as  the  ' 

asx  Moy  he}  of  oar  aid  Court  made  in  the  said  action  [or  matter,  as  the  case  may   ^^^^ 

Uj  and  bearing  date  tlie  day  of  ,  it  was  adjudged  [or  ordered,  as  the   ^^t. 

cae  miiy  be"]  that  CD.  should  pay  onto  A.B.  the  sum  of  ^.,  together  with 

ictcrart  thereon  after  the  rate  of  /L  per  centum  per  annum  from  the 

day  of  ,  together  also  with  certain  costs  as  in  the  said  judgment  [or  order, 

OS  tike  ease  may  be"]  mentioned,  and  which  costs  haye  been  taxed  and  allowed 

by  one  of  the  taxing  masters  of  our  said  Court,  at  the  sum  of  /.  as 

apfMBn  bj  the  certificate  of  the  said  taxing  master,  dated  the  day  of 

And  afterwaids  the  said  A,B,  came  into  our  said  Court,  and  acconling  to  the 

ftatnte  in  sudi  case  made  and  prorided,  choee  to  be  delivered  to]  him  all  the  goods 

sod  efaattds  of  the  said  CD.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 

l^oogh,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 

iMntSy  ioduding  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in 

jvar  bailiwick  as  the  said  CD.,  or  any  one  in  trust  for  him,  was  seised  or  possessed 

of  on  the  day  of  in  the  year  of  our  Lord  *  or  at  any  time 

sftwardsy  or  oirer  which  the  said  CD.  on  the  said  day  of  or  at  any 

tiae  afterwards  had  any  disposing  power  which  he  might  without  the  assent  of  any 

<^cr  person  exerdse  for  his  own  benefit,  to  hold  to  him  the  said  goods  and 

ciatteis  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements, 

ractMiei,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and 

tmrnpe  thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums  of  L 

sad  L  together  with  interest  upon  the  said  sum  of  /.  at  the  rate 

cf  L  per  centam  per  annum  from  the  said  day  of  and  on  the 

■id  sum  <^  /.  (costs)  at  the  rate  of  41.  per  centum  per  annum  from  the 

day  of  shall  have  been  levied.     Therefore  we  command  you  that 

vithoQt  d^y  yoa  cause  to  be  delivered  to  the  said  A.B,  by  a  reasonable  price 

ad  extent  all  the  goods  and  chattels  of  the  said  CD.  in  your  bailiwick,  except 

hs  oun  and  beasts  of  the  plough,  and  also  all  such  lands  and  tenements,  rectories, 

tithes  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or 

ottlaBUBy  tenure,  in  your  bailiwick  as  the  said  CD.  or  any  person  or  persons  in 

tni^  tor  him  was  or  were  seised  or  possessed  of  on  the  said  day  of  f 

flr  at  any  time  afterwards,  or  over  which  the  said  CD.  on  the  said  day  of 

t,  or  at  any  time  afterwards  had  any  disposing  power  which  he  might 

witboBt  the  assent  of  any  other  person,  exerdse  for  his  own  benefit,  to  hold  the 

taid  goods  and  chattels  to  the  said  A.B.  as  his  proper  goods  and  chattels,  and  also 

to  hdU  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respec- 

tirtely,  aooording  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns  until 

the  aid  two  several  sums  of  L  and  /.  together  with  interest  as  afore« 

■id,  shall  have  been  levied.     And  in  what  manner  you  shall  have  executed  this 

03r  writ  make  appear  to  us  in  our  Court  aforesaid,  immediately  after  the  execution 

thencff  under  your  seals,  and  the  seals  of  those  by  whose  oath  you  shall  make 

ti»e  said  extmt  and  appraisement.     And  have  there  Uien  this  writ. 

WitneoB  oorselves  at  Westminster,  &c. 


FORM& 


3.   Writ  of  Venditioni  Exponas. 


[q  the  High  Court  of  Justice. 
Division. 


Between  A.B,     . 

CD.  and  othei-s 


and 


1875.     B.  No, 

Plaintiff, 
Di'fendants. 


*  The  day  on  which  the  judgment  or  order  was  made. 
f  The  day  on  which  the  decree  or  order  was  made. 


Venditioni 
Exponas. 
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Victoria,  hj  tlie  grace  of  God  of  the  United  Kiogdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith. 


To  the  sheriff  of 


greeting. 


Whereas  by  oar  writ  we  lately  commanded  70a  that  of  the  goods  and  ehatieh 
of  CD,  [here  recite  the  fieri  facias  to  the  end].     And  on  the  day  of 

you  returned  to  us  in  the  Diyision  of  our  High  Court  of  Justioe 

aforesaid,  that  by  rirtue  of  the  said  writ  to  you  directed  yoa  had  taken  goods 
and  chattels  of  Uie  said  CD,  to  the  yalue  of  the  money  and  interest  aforettid, 
which  said  goods  and  chattels  remained  in  your  hands  unsold  for  want  of  buyers. 
Therefore  we  being  desirous  that  the  said  A.B,  should  be  satisfied  his  money  and 
interest  aforesaid,  command  you  ihat  you  expose  to  sale  and  sell,  or  cause  to  be 
sold,  the  goods  and  chattels  of  the  said  CD,,  by  you  in  form  aforenid  taken,  and 
every  part  thereof,  for  the  best  prioe  that  can  be  gotten  for  the  same,  and  hare 
the  money  arising  from  such  sale  before  us  in  our  said  Court  of  Justice  immediately 
af^er  the  execution  hereof,  to  be  paid  to  the  said  A,B,  And  have  there  then  this 
writw 

Witneis  ouiself  at  Westminster,  the  day  of  in  the  year  of 

our  reign. 


Fi.  fa.  de  bonis 
£ocksUutlcU. 


4.  Writ  of  Fieri  facias  de  Bonis 

In  the  High  Court  of  Justice. 
Dirision. 
Between  A,B,     ..... 

and 
CD,  and  others 


1875.    a  No. 
.     Plaintiff, 

.     Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith :  To  the  Right  Reverend  Father  ia  God 
[John]  by  Divine  permission  Lord  Bishop  of  greeting:   We  oommsod 

you,  tnat  of  the  ecclesiastical  goods  of  CD,,  derk  in  your  diofxse,  yon  oaoie  to 
be  made  /.  which  lately  before  us  in  our  High  Court  of  Justice  in  a  oertsm 

action  [or  certain  actions,  as  the  case  may  be]  wherein  A,B,  is  plaintifi  and 
CD,  is  defendant  [or  in  a  certain  matter  there  depending,  intituled  "  In  the  matter 
of  KF,**  as  the  case  may  be],  by  a  judgment  [or  order,  as  the  case  may  be]  of  oar 
said  Court  bearing  date  the  day  of  was  adjudged  [or  ordered,  as  the  caas 
may  be]iohe  paid  by  the  said  CD,  to  the  said  A,B,,  together  with  interest  00 
the  said  sum  of        at  the  rate  of        /.  per  centum  per  annum,  from  the  ds j 

of  and  have  that  monev,  together  with  such  interest  as  aibreaaid,  before  as 

in  our  raid  Court  immediately  after  the  execution  hereof,  to  be  rendeied  to  the 
said  A,B.,  for  that  our  sheriff  of  returned  to  us  in  our  aaid  Court  on 

[or  ^  at  a  day  now  past "]  that  the  eaid  CD,  had  not  any  goods  or  diattds 
or  any  lay  fee  in  his  bailiwick  whereof  he  could  cause  to  be  made  the  said  /• 

and  interest  aforesaid  or  any  part  thereof,  sad  that  the  said  CJ).  was  a  hetefietd 
derk  (to  wit)  rector  of  rectory  [or  vicar  of  the  vicarage]  and  parish  ebnitk 
of  ,  in  the  said  sheriff's  county,  and  within  your  diocese  [asimthe  return], 

and  in  what  manner  you  shall  have  executed  this  our  writ  make  appear  to  os  ia 
our  said  Court  immediately  after  the  execution  hereof,  and  have  you  there  then 
this  writ.    Witness  oureelf  at  Westminster,  the  day  of  in  the  year  of 

our  Lord 


Fl.  fa.  t> 
Archbisltop,  itc 


5.  Writ  of  Fieri  Facias  to  the  Archbishop  de  Bonis  Eodesiasiieis  dtriiV 

the  vacancy  of  a  Biahop's  See, 

Victoria  [&c  ae  in  the  preceding  form] :  To  the  Right  Reverend  Father  in 
God  [John]  by  Divine  Providence  Loid  Archbishop  of  Osnterbory,  Primate  of  all 
England  and  Metropolitan,  greeting  :  We  command  you,  that  of  the  eodenaftial 
goods  of  CD.,  derk  in  the  diocese  of  which  is  witJiin  the  prorince  of 

Canterbury  as  ordinary  of  that  church,  the  episcopal  see  of  now  bosif 

vacant,  you  cause  to  be  made  [&c.,  conchide  as  in  the  preceding  formy 


F.] 
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6.  WrU  of  SgquMtrari  FadoM  de  Bonis  EooUticuiicis. 

Ib  the  H^  Court  of  Jnstioe.  1875«    B.  No. 

DiTiaon. 

BetveoiitS Plaintiff; 

and 
CJ>,  and  othexB Defendants. 

Vietisia,  bj  the  gnMse  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Irebed  Qoeen.  Defender  of  the  Faith:  To  the  Right  Rererend  Father  in  God 
r/ofaij  ^  Divine   penniasion  Lord  Bishop   of  greeting:  Whereas  we 

tafelj  cflmmindi^    oar  sheriff  of  that  he  should  omit  not  bj  reason 

«f  aaj  liberty  of  his  county,  but  that  he  should  enter  the  same,  and  cause 
[id  be  made,  if  after  the  rkum  to  a  fieri  Jaciae,  or  deUrered,  if  after  the 
nimn  fo  am  eiegit,  ^.,  and  in  either  case  recite  the  former  tirUy  And 
wfageupon  our  nid  dieriff  of  on  [or  *'  at  a  day  past'*]  returned  to 

m  KB  the  Diyition  of  our  said  Court  of  Justice,  that  the  said  CD,  was  a 

boiefieed  derk ;  that  is  to  say,  rector  of  the  rectory  [or  Ticar  of  the  Ticarage] 
and  pararik  diurch  of  in  the  county  of  ,  and  within  your  diocese,  and 

tint  he  had  not  any  goods  or  chattels,  or  any  lay  fte  in  his  bailiwick  [herefoBow 
the  words  of  the  sheriff's  return].    There£ire,  we  command  you  that  you  enter 
iato  the  aaki  rectory  [or  ricarage] '  and  parish  church  of  ,  and  take  and 

flnjueiter  the  same  into  your  possession,  and  that  you  hold  the  same  in  your 
paeeasioo  until  you  shall  have  levied  the  said  /.  and  interest  aforesaid,  of 

the  rratSf  tithes,  rent-charges  in  lieu  of  tithes,  oblations,  obventions,  fruits,  issues, 
aad  profits  thereof,  and  other  ecclesiastical  goods  in  your  diocese  of  and  be- 
^oapoff  to  the  said  rectory  [or  vicange]  and  pariah  church  of  and  to  the 

said  dj).  as  rector  [or  ricar]  thereof  to  be  rendered  to  the  said  A.B,,  and 
vbat  yon  shall  do  tho-ein  make  appear  to  us  in  our  said  Court  immediately  after 
the  csBcotion  hereof,  and  have  you  there  then  this  writ.  Witness  ounelf  at 
WestBunster,  the  day  of  in  the  year  of  our  Lord 


FOBMS. 

Wans. 

Sequestrari  fk. 
de  bonis,  Jcc 


7.   Writ  of  Possession, 
la  the  Hi^  Court  of  Jnatioe.  187  .    B.  Na 

DiTiaion. 

Between  A,B Plaintiff, 

and 

CD.  and  others Defendants. 

Victaria,  to  the  sheriff  of  ,  greeting :  Whereas  lately  in  our  High 

Court  of  Juatice,  by  a  judgment  of  the  Division  of  the  same  Court  [A^. 

recoTcred]  or  [^JF*.  was  ordered  to  deliver  to  A.B.']  possession  of  all  that 
with  the  appurtenances  in  your  bailiwick :  Therefore,  we  command  you  that  you 
omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
and  without  delay  you  cauae  the  said  A.B.  to  have  poisseeaioQ  of  the  said  land  and 
prenlises  with  the  appurtenances.  And  in  what  manner  you  have  executed  this 
our  writ  make  appear  to  the  Judges  of  the  Division  of  our  High  Court  of 

Jiutioe  immediately  after  the  execution  hereof,  and  have  you  there  then  this  writ. 
Witoeas,  &C. 


Possession. 


la  the  High  Court  of  Justice. 
Division. 
Between  A,B.      • 


8.   Writ  of  Delivery, 


CD.  and  others 


and 


187  .  B.  No. 

Plaintiff, 
Defendants. 


Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
IfeUad  Queen,   Defender  of  the   Faith :  To  the  sheriff  of  greeting ;  We 

cmnmand  you,  that  withoot  delay  you  cauae  the  following  chattels,  tiiiat  is  to  say 
[here  emanerate  the  chattels  recovered  by  the  judgment  for  the  return  of  which 
execution  has  been  ordered  to  issue'},  to  be  returned  to  A.B.,  which  the  said  A,B. 
lately  in  our  recovered  against  CD.  [or  CD.  was  ordered  to  deliver  to  the 

said  A.B.]  in  an  action  in  the  Division  of  our  said  Court*     And  we  further 


Delivery. 
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command  you,  that  if  the  said  chattels  camiot  be  found  m  yoor  bailiwidc,  jou 
distrain  the  said  CD.  by  all  his  lands  and  chattels  in  yoar  bailiwick,  so  thai  Deither 
the  said  CD.  nor  any  one  for  him  do  lay  hands  on  the  same  imtil  the  said  CD. 
render  to  the  said  A.B.  the  said  chattds ;  and  in  what  manner  yoa  shall  hare 
executed  this  our  writ  make  appear  to  the  Judges  of  the  Dinsion  of  oor 

High  Court  of  Justice,  immediately  after  the  execution  hereof,  and  hare  you 
there  then  this  writ     Witness,  &c. 


The  Like,  bat  instead  of  a  Distress  until  the  Qiattel  is  returned,  commanding  the 
Sheriff  to  levy  on  Defendant's  Goods  the  assessed  Value  of  it. 
[Prixeed  as  in  the  preceding  form  vntii  the  *»  and  then  thw :]  And  w« 
further  command  you,  that  if  the  said  chattels  cannot  be  found  in  your  bailiwick^ 
of  the  goods  and  chattels  of  the  said  CD,  in  your  bailiwick  you  cause  to  be 
made  /.  [the  assessed  value  of  the  chattels'},  and  in   what  manner  you 

shall  have  executed  this  our  writ  make  appear  to  the  Judges  of  the 
Division  of  our  High  Court  of  Justice  at  Westminster,  immediately  after  the 
execution  hereof,  and  have  you  there  then  this  writ.    Witness,  &c 


Attachment. 


187  .  B.  Xo. 


9.  Writ  of  Attachment. 
In  the  High  Court  of  Justice. 
Division. 

Between  A.B Plaintifl; 

and 
CD.  and  others Defendants. 

Victoria,  &c. 

To  the  sheriff  of  greeting. 

We  command  you  to  attach  CD.  so  as  to  have  him  before  us  in  the 
Division  of  our  High  Court  of  Justice  whei^esoever  the  f^aid  Court  shall  then 
be,  there  to  answer  to  us,  as  well  touching  a  contempt  which  he  it  is  alleged  hath 
committed  against  us,  as  also  such  other  matters  as  shall  be  then  and  there  laid 
to  his  charge,  and  further  to  peiform  and  abide  such  order  as  our  said  Court  shall 
make  in  this  behalf,  and  hereof  fail  not,  and  bring  this  writ  with  tou. 
Witness,  &c. 


Sequestration. 


187  .     B.  Xoi 
PUintiff, 
Defendants. 


10.  Writ  of  Sequestration. 

In  the  High  Court  of  Justice. 
Division. 
Between  A,B.      ...... 

and 
CD.  and  others       .... 

Victoria,  &c. 

To  [names  of  nd  less  than  four  Commissioners']  greeting. 
Whereas  lately  in  the  Division  of  our  High  Court  of  Justice  in  a  certsio 
action  there  depending,  wherein  A,B.  is  plaintifl'  and  CD.  and  others  are  defen- 
dants [or,  in  a  certain  matter  then  depending,  intituled,  "In  the  matter  of 
E.F."  as  the  case  may  fre  ]  by  a  judgment  [or  order,  as  the  case  may  be"]  of  oar 
said  Court  made  in  the  said  action  [or  matter],  and  bearing  date  the  daj  of 

187     ,  it  was  ordered  that  the  said  CD.  should  [pay  into  Court  to  the 
credit  of  the  said  action  the  sum  of  L,  or  as  the  case  may  be"].     Know  re, 

therefore,  that  we,  in  confidence  of  your  prudence  and  fidelity,  have  given,  and  br 
these  presents  do  give  to  you,  or  any  thi'ee  or  two  of  you,  full  power  sod 
authority  to  enter  upon  all  the  messuages,  lands,  tenements,  and  leal  estate 
whatsoever  of  the  said  CD.,  and  to  collect,  receive,  and  seqnester  into  jeur 
hands  not  only  all  the  rentn  and  pi-ofits  of  his  said  messuages,  lands,  tenancet«, 
and  i-eal  estate,  but  also  all  his  goods,  chattels,  and  personal  estates  whatsoercr; 
and  therefore  we  command  you,  any  three  or  two  of  you,  that  you  do  at  ostsio 
proper  and  convenient  days  and  hours,  go  to  and  enter  upon  h11  the  messosf^. 
lands,  tenements,  and  real  estates  of  the  said  CD.,  and  that  you  do  coUcct«  tike, 
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■d  get  into  yoor  hands  not  only  the  rents  and  ptx>fit8  of  his  uid  real  estate,  but 
afao  «U  hia  gooda,  chattels,  and  personal  estate,  and  detain  and  keep  the  same 
HBde  leqaestntion  in  your  hands  nntil  the  said  (7.2>.  shall  [pay  into  Coart  to  the 
credit  of  the  said  action  the  sum  of  /.  or,  as  the  case  may  be,"]  clear  his 

CDstanpt,  and  our  Mid  Court  make  other  order  to  the  contrary.    Witness,  &c. 


Forms. 


SECOND  SCHEDULE  TO  ACT  1875. 


RSPKAL. 


TiUe. 


6Geo.4,cd4. 


32  4  33  Vict,  c  71 


32  &  33  Vict,  c.  83 


36  k  37  Vict.  c.  66 


An  Act  to  provide  for  the 
augmenting  the  salaries  of 
the  Master  of  the  Rolls 
and  the  Yioe-Chancellor  of 
England,  the  Chief  Baron 
of  tiie  Court  of  Exchequer, 
and  the  Puisne  Judges  and 
Barons  of  the  Courts  in 
Westminster  Hall,  and  to 
enable  His  Majesty  to  grant 
an  annuity  to  such  Vioe- 
Chancellor,  and  additional 
annuities  to  such  Master  of 
the  Rolls,  Chief  Baron,  and 
Puisne  Judges  and  Barons 
on  their  resignation  of  their 
respectiTe  officers. 

The  Bankruptcy  Act,  1869. 


The  Bankruptcy  Repeal  and 
Insolrent  Court  Act,  1869. 


Supreme  Court  of  Judicature 
Act,  187S. 


Extent  of  Repeal. 


Section  seven. 


Section  one  hundred  and  six* 
teen  from  '*  provided  that 
at  any  time, '  inclusive,  to 
end  of  the  section. 

Section  nineteen  from  '*  pro- 
vided that  at  any  time," 
inclusive,  to  end  of  the 
section. 

So  much  of  sections  three  and 
sixteen  as  relates  to  the 
London  Court  of  Bank- 
ruptcy, section  six,  section 
nine,  section  ten,  so  much 
of  section  thirteen  as  relates 
to  additional  Judges  of  the 
Court  of  Appeal,  section 
thirty-four  from  "  all  mat- 
ters  pending  in  the  London 
Court  of  Banki-uptcy "  to 
"London  Court  of  Bank- 
ruptcy," section  thirty-five, 
section  forty-eighty  section 
fifty-three,  section  sixty- 
three,  section  sixty-eight, 
section  sixty-nine,  section 
seventy,  section  seventy- 
one,  section  seventy-two, 
section  seventy-three,  sec- 
tion seventy- four,  and  the 
whole  of  the  schedule. 
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RULKfl  (OoeTB), 
Aug.,  1875. 


ADDITIONAL  RULES  OF  COURT 

UNDER 

THE  SUPREME  COURT  OF  JUDICATURE  ACT,  1875. 


Schedule. 


Writs.  Sam- 
moniscB,  und 
WoiTiintB. 


IDated  I2lk  of  August  1875,  and  pfMithed  in  the  Lohdon  Gazettk  on 

the  2iih  Augutt  1875.] 

To  BE  CITED  AS  "THE   RULES  OF  THE   SUPREME  COURT 
(COSTS)."     See  liules,  December  1875,  No.  1,  page  612. 

The  rules  of  the  Supreme  Court  (Costs)  are  set  out  at  pages  331  to 
347,  with  the  exception  of  the  Schedule  thereto,  which  is  as  follows : — 

THE  SCHEDULE  ABOVE  BEFERBED  TO. 

[^fi  Order  or  Rule  herein  rrferred  to  by  number  thaU  mean  the  Order 
or  Rule  go  numbered  in  the  First  Schedtde  to  the  Supreme  Court 
of  Judicature  Act,  1875.J 

Writs,  Summonses,  and  Warrants. 

Lower  Softle.    fiOclMrScate. 
£     ».     d.  £     a.     ^ 

Writ  of  summons  for  the  commencement  of 

any  action 068        0  13     4 

And  for  endorsement  of  claim,  if  special  .050        060 

C(»DCurrent  writ  of  summons         .         .         .068        068 

Renewal  of  a  writ  of  summons      .         .         .068        068 

Notice  of  a  writ  for  service  in  lieu  of  writ  out 

of  jurisdiction 0    4    0        0    5     0 

Writ  of  inquiry 110        110 

Writ  of  mandamus  or  injunction  .  .     0  10    0        110 

Or  per  folio  .014        014 

Writ  of   subpoena   and    testificandum    duces 

tecum 068        068 

And  if  more  than  four  folios,  for  each  folio  be- 
yond four    .014        014 

Writ  or  writs  of  subpoena  and  testiOcandum  for 
any  number  of  persons  not  exceeding  three,, 
and  the  same  for  every  additional  number 
not  exceeding  three       .         .         .         .068        068 

Writ   of   distringas,    pursuant    to   statute    5 

Vict.  c.  8 0  13    4        0  13    4 

Writ  of  execution,  or  other  writ  to  enforce  any 

judgment  or  order  .         .         .         .070        0  10    0 

And  if  more  than  four  folios,  for  each  folio  be- 
yond four 014        014 


ktlblJ 


COSTS. 


589 


Wsrrs,  Summonses,  and  Wabbakts — continued. 


0 
0 
0 


PhKoring  a  writ  of  execution  or  notice  to  the 
sheriff,  marked  with  a  seal  of  renewal 

Kodce  thereof  to  serve  on  sheriff    . 

Any  writ  not  included  in  the  ahove 

These  fees  include  all  endorsements  and 
oopsefl,  or  prsecipes,  for  the  officer  seal- 
ing them,  and  attendances  to  issue  or 
seal,  but  not  the  Ck>urt  fees. 

SammoQs  to  attend  at  Judges'  Chambers 

Or  if  special,  at  taxing  oflGicePs  discretion,  not 
exceeding    ...... 

Copy  for  the  Judge,  when  required 

Orper  folio 

Original  sommons  for  proceedings  in  Chambers 
in  the  Chancery  Division 

And  attending  to  get  same  and  duplicate  sealed, 
snd  at  the  proper  office  to  file  duplicate  and 
get  copies  for  service  stamped.         •         .     0 

Oopy  for  the  Judge 0 

OrperfoKo 

Endorsing  same  and  copies  under  8th  rule  of  the 
35th  of  the  Consolidated  (General  Orders  of 
the  Court  of  Chancery  .     0 


Lower  Scale. 
£     i.     d. 


6 

4 
7 


8 
0 
0 


0 
0 


6 
2 


13 
2 


8 
0 


0  13    4 


4 
0 


Higher  SoAle. 


0 
0 
0 


6 

6 

10 


1 
0 
0 


1 

2 

0 


0 
0 
0 


13 
2 
0 


8 
0 
0 


0    3    0        0    6    8 


0 
0 
4 


110 


4 
0 

4 


6    8        0    6    8 


SOHEDTTLE. 

RuLBS  (OoenX 
Aoo^  1895. 


Sebticss,  Notices,  akd  Demands. 

Serrice  of  any  writ,  summons,  warrant,  interro- 
gatories, petition,  order,  notice,  or  demand 
on  a  party  who  has  not  entered  an  appear- 
ance, and  if  not  authorised  to  be  servod  by 
post  ....... 

If  sored  at  a  distance  of  more  than  two  ^iles 
from  the  nearest  place  of  business,  or  office 
of  the  solicitor  serving  the  same,  for  each 
mile  beyond  such  two  miles  therefrom 
Whefe,  in  consequence  of  the  distance  of  the 
party  to  be  served,  it  is  proper  to  effect 
such  service  through  an  agent  (other  than 
the  London  agent),  for  correspondence  in 
addition       ....... 

Where  more  than  one  attendance  is  neces- 
sary to  effect  service^  or  to  ground  an 
application  for  substituted  service,  such 
further  allowance  may  be  made  as  the 
taxing  officer  shall  think  fit. 
For  service  out  of  the  jurisdiction  such 
allowances  to  be  made  as  the  taxing 
officer  shall  think  fit. 


0    5    0        0    5    0 


0    10        0    10 


0    7    0        0    7    0 
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ScHEPULK.  Services,  Notices,  and  BeIcands — continued, 

RuLBa  (Costs),  Lower  Scsle.    Hl^erScAl^. 

AUO^  18»6.  £      9.      ±  t      M.        4L, 

Servioefl,  NotioM,  Service  where  an  appearance  has  been  entered 

and  Demands.  on  the  solicitor  or  party  .026        026 

Or  if  authorised  to  be  served  by  poet  .  .016'  0  1  G 
Where  any  writ,  order  and  notice,  or  any 
two  of  them,  have  to  be  served  to- 
gether, one  fee  only  for  service  is  to 
be  allowed. 
In  addition  to  the  above  fees,  the  follow- 
ing allowances  are  to  be  made : — 

As  to  writs,  if  exceeding  two  folios,  for  copy 

for  service  per  folio  beyond  such  two         .004        004 

As  to  simimons  to  attend  at  the  Judge's  Cham- 
bers, for  each  copy  to  serve     .         .         .010        0     2     O 

Or  per  folio 004        004 

As  to  notices  in  proceedings  to  wind  up  com- 
panies, for  preparing  or  filling  up  each 
notice  to  creditors  to  attend  and  receive 
debts,  and  to  contributories  to  settle  list  of 
contributories 0    1    0        0     1     O 

And  for  preparing  or  filling  up  each  notice  to 
contributories  to  be  served  with  a  general 
order  for  a  call,  or  an  order  for  payment  of 
a  call 0    10       0     10 

And  for  drawing  notice  to  be  served  on  contri- 
tributories  or  creditors  of  a  meeting,  per 
folio 0    10        0     10 

For  each  copy  of  the  last-mentioned  notice  to 

serve,  per  folio 0    0    4        0     0     4 

For  preparing  or  filling  up  for  service  in  any 
other  cause  or  matter,  each  notice  to  credi- 
tors to  prove  claims,  and  each  notice  that 
cheques  may  be  received,  specifying  the 
amount  to  be  received  for  principal  and 
interest,  and  costs,  if  any  .010        010 

For  preparing  notice  to  produce  or  admit,  and 

one  copy 050        076 

If  special  or  necessarily  long,  such  allowance  as 
the  taxing  ofiBoer  shall  think  proper,  not 
exceeding  per  folio  .008        014 

And  for  each  copy  beyond  the  first,  such  allow- 
ance as  the  taxing  master  shall  think 
proper,  not  exceeding  per  folio         .         .004        004 

For  preparing  notice  of  motion  .020        050 

Or  per  folio 010        010 

Copy  for  service  .010010 

Or  per  folio —  0    0    4 

For  preparing  any  necessary  or  proper  notice, 

not  otherwise  provided  for  and  demand     .016        016 
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Sebyicbb,  NoncEB,  and  DBMAims-rconfiAuee^. 


Or  if  gpeda],  and  neoesaarily  exceeding  three 

folios,  for  preparing  same,  for  each  foUo  be- 

jood  three  ..... 

Aod  for  each  copy  for  seryice,  per  folio  beyond 

soch  three 0 

I  'opies  for  sernoe  of  interrogatories  and  petitions, 
and  of  orders  with  necessary  notices  (if  any) 
to  accompany,  per  folio 
Except  as  otherwise  provided,  the  allow- 
ances for  services  include  copies  for 
service. 
Where  notice  of  filing  affidavits  is  re- 
reqnired,  only  one    notice  is  to  be 
allowed  for  a  set  of  affidavits  filed,  or 
which  ought  to  be  filed  together. 
In  proceedings  to  wind  up  a  company, 
the  usual  charges  relating  to  printing 
shall  be  allowed  in  lieu  of  copies  for 
service,  where  the  fee  for  copies  would 
exceed  the  charges  for  printing,  and 
amount  to  more  than  £3. 
Where  any  appointment  is  or  ought  to 
be  adjourned,  service  of  a  notice  of  the 
adjournment,  or  next  appointment,  is 
not  to  be  allowed. 


Lower  Seale. 
£     J.     d. 


Schedule. 

Hi^  Scale.    Rtoks  (Coirrs). 
»     ».      ».    Auo..  1876. 


Ser^oes,  KoUoes, 
and  Demands. 


0    10        0    10 


0    4        0    0    4 


0    0    4        0    0    4 


Affeabances. 

Entering,  any  appearance      .         .  .068        068 

If  entered  at  one  time,  for  more  than  one  per- 
son, for  every  defendant  beyond  the  first  .010        020 

If  a  person  appearing  to  a  writ  of  summons  to 
recover  land  limits  his  defence  by  his 
mememorandum  of  appearance,  in  addition 
to  the  above       • 068        068 

Ikstbuctionb. 

To  sae  or  defend 0    6 

For  statement  of  complaint  .     0  18 

?or  statement  or  further  statement  of  defence  .     0    6 
For  counter-claim        .  .06 

For  leply  by  plaintiff  when  defendant  sets  up  a 

oonnter-daim 0  13    4        110 

For  reply  or  further  reply  in  any  other  case  by 

plaintiff  or  other  person,  with  or  without 

joinder  of  issue 0    6    8        0  13    4 

For  confession  of  defence  .         »         .068        0  13    4 


Appeanincee. 


InstfQctions. 

8 

0  13 

4 

4 

2    2 

0 

8 

0  13 

4 

8 

0  13 

4 
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SCHEDULK, 


RuLKs  (Costs), 
Aur..,  1875. 
InstracUuns. 


lN8TB0CTiON8^«ai}t»ntiee^. 

For  joinder  of  issne  without  other  matter,  and 
for  demurrer         ..... 

For  special  case,  special  petition,  any  other 
pleading  (not  being  a  summons),  and  inter- 
rogatories for  examination  of  a  party  or 
witness        ...... 

To  amend  any  pleading        .... 

For  affidavit  in  answer  to  interrogatories,  and 
other  special  affidavits  .... 

To  appeal 

To  add  parties  by  order  of  Court  or  Judge 
For  counsel  to  advise  on  evidence  when  the 
evidence  in  chief  is  to  be  taken  orally 

Or  not  to  exceed 

For  counsel  to  make  any  application  to  a  Court 

or  Judge  where  no  other  brief 
For  brief  on  motion  for  special  injunction 
For  brief  on  hearing  or  trial  of  action  upon 
notice  of  trial  given,  whether  such  trial  be 
before  a  Judge,  with  or  without  a  jury,  or 
before  an  official  or  special  referee,  or  on 
trial  of  an  issue  of  fact  before  a  Judge, 
Commissioner,  or  referee,  or  on  an  aasess- 

ment  of  damages 

For  such  brief,  and  for  brief  on  the  hear- 
ing of  an  appeal  when  witnesses  are 
to  be  examined  or  cross-examined, 
such  fee  may  be  allowed  as  the  taxing 
officer  shall  think  fit,  having  regard  to 
all  the  circumstances  of  the  case,  and 
to  other  allowances,  if  any,  for  attend- 
ances on  witnesses  and  procuring  evi- 
dence. 
The  fees  for  instructions  for  brief  are  not 
to  apply  to  a  hearing  on  further  con- 
sideration. 


Lownr  Scale. 
£     i.     d. 


0    6    8 


O  13     4 


0    6 

8 

0  13 

4 

0    6 

8 

0  13 

4 

0    6 

8 

0     6 

8 

0  13 

4 

1     1 

0 

0    6 

8 

0  13 

4 

0    6 

8 

0     6 

8 

0  13 

4 

1     1 

0 

0    6 

8 

0  10 

0 

0  13 

4 

1     1 

0 

110        2     2    0 


Drawing  Plead- 
ings and  other 
DocQznenti. 


Dbawinq  Plbadinos  akd  othbr  Dooumiktb. 

Statement  of  claim 0  10    0 

Or  per  folio 0    10 

Statement  of  defence 0    6    0 

Or  per  folio  ,  .010 

Statement  of  defence  and  counter-claim  .         .060 

Or  per  folio 0    10 

Reply,  with  or  without  joinder  of  issue,  con- 
fession of  defence,  joinder  of  issue  without 
other  matter,  demurrer,   and  any  other 


110 
O  I  0 
0  10  0 
0  10 
110 
0    10 
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DftAwnro  Plsadinob  and  othxb  Documxntb — continued. 


SCHXDULB. 


£ 

0 
0 


5 
1 


0 
0 


0 
0 
0 


1 

6 
1 


0 
8 
0 


0 
0 


0 
0 


4 

2 


0 
0 


10 
1 


0 
0 
0 


1 

10 

1 


0 
0 


0    5    0       0    6    8 


0    0    8       0    14 


0    0    4        0    0    4 


0    10        0    10 


0 
0 
0 


:  (not  being  a  petitimi  or  snmmQiiB) 

and  amendments  of  any  pleading 

Or  per  folio 

Ptoticn]an,  breaches  and  objections,  when  re- 
quired, and  one  copy  to  deliyer 
Or  such  amount  as  the  taxing  officer  shall 

think  fit,  not  exceeding  per  folio 
If  mere  than  one  copy  to  be  deUvered,  for  each 

other  copy  per  folio       .... 
Spedal  case,  whether  original  or  in  an  action, 

affidavits  in  answer  to  interrogatories,  and 

other  special  affidavits,  special  petitions, 

and  interrogatories,  per  folio  . 
Brief,  OD  trial  or  hearing  of  cause,  issue  of  fact, 

asseasment  of  damages,  examination  of  wit- 

nenes,  demurrer,  special  case  and  petition 

before  a  court  or  judge,  sheriff,  commis- 

skmer,  referee,  examiner,  or  officer  of  the 

Court,  when  necessary  and  proper  in  addi- 
tion to  pleadings,  including  neceesaiy  and 

proper  observations,  per  folio  . 
Brief  on  application  to  add  parties 

Orperfolk> 

Brief  on  further  consideration,  per  sheet  of  10 

iic^os 

Aeoonnts,  statements,  and  other  documents  for 

the  Judges'  Chambers,  when  required,  and 

(air  copy  to  leave,  per  folio     . 
Advertisements  to  be  signed  by  judge's  clerk, 

including  attendance  therefor . 
KU  of  costs  for  taxation,  including  copy  for  the 

taxing  officer        ..... 

Copies. 

Of  pleadings,  briefs,  and  other  documents  where 
no  other  provirion  is  made,  at  per  folio 

Where,  paTsnant  to  rules  of  Court,  any  plead- 
ing special  case,  or  petition  of  right,  or 
evideiMDe  is  printed,  the  solicitor  of  the 
party  printing  shall  be  aUowed  for  a  copy 
for  the  printer  (except  when  made  by  ^e 
officer  of  the  Court),  at  per  folio 

And  for  fyr^iwining  the  proof  print  at  per  folio . 

*And  for  printing  the  amount  actually  and 

*  Tbe  aXkrmaot  for  printing  «  docomenl  not  exceeding  10  folios  eball  be  lOt.,  and  In 
addittoo  far  eTery  20  beyond  the  flrrt  30  copies  of  any  docoment  not  exceeding  24  folios, 
2r.   Ste  RmUa  of  /une  1876,  No.  20,  page  628  (pofl). 

2   Q 
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Rules  (OoBM),  I^mwrSaJe   Hli^bvr  Scale. 

Avo.,  1876.  £     I.     d.  £       «.      dL 

Oopi€^  properly  paid  to  the  printer,  not  exceeding 

per  folio 010        010 

And  in  addition  for  every  20  beyond  the  first 

20  oopiea,  at  per  folio  •  .  •  .001  O  O  1 
And  where  any  part  shall  properly  be 
printed  in  a  foreign  language,  or  as  a 
fao*simile,  or  in  any  nnnsoal  or  special 
manner,  or  where  any  alteration  in  the 
docoment  being  printed  becomes  neces- 
sary after  the  first  proof,  each  farther 
allowance  shall  be  made  as  the  taxing 
oflicer  shall  think  reasonable. 

These  allowances  are  to  include  all  at- 
tendances on  the  printer. 

The  solicitor  for  a  party  entitled  to  take 
printed  copies  shall  be  allowed  for  such 
number  of  copies  as  he  shall  neces- 
sarily or  properly  take,  the  amount 
he  shall  pay  therefor. 
In  addition  to  the  allowances  for  print- 
ing and  taking  printed  copies,  there 
shall  be  allowed  for  such  printed  copies 
as  may  be  necessary  or  proper  for  the 
following,  but  for  no  other  purposes 
(videlicet) : — 
Of  any  pleading  for  delivery  to  the  opposite 
party,  or  filing  in  default  of  appearance    . 
Of  any  special  case  for  filing 
Of  any  petition  of  right  for  presentation,  if  pre- 
sented in  print,  and  for  the  solicitor  of  the 
Treasury,  and  service  on  any  party 
Of  any  pleading,  special  case,  or  petition  of 
right,  for  the  use  of  the  Court  or  Judge    . 
Of  any  affidavit  to  be  sworn  to  in  print  . 
And  of  any  pleading,  special  case,  petition  of 
right,  or  evidence  for  the  use  of  counsel  in 
Court,  and  in  country  agency  causes  when 
proper  to  be  sent  as  a  dose  copy  for  the 
use  of  the  country  solicitor,  at  per  folio     .002        0    O    3 
Such  additional  allowances  for  printed 
copies  for  the  Court  or  Judge,  and  for 
counsel,  are  not  to  be  made  where 
written  copies  have  been  made  pre- 
viously to  printing,  and  are  not  in 
any  case  to  be  made  more  than  once 
in  the  progress  of  the  cause. 
Close  copies  whether  printed  or  written, 
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GoPiBS — eoniinued, 

are  not  to  be  allowed  as  of  oourae,  but 
the  allowaDce  is  to  depend  on  the  pro- 
priety of  making  or  sending  the  copies, 
which  in  each  case  is  to  be  shown  and 
considered  by  the  taxing  officer. 
Inaertisg  amendments  in  a  printed  copy  of  any 
pleading^  special  case,  or  petition  of  right, 
when  not  re-printed 
OrperMo 
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0 
0 


5 


0 

4 


Pebusalb. 
Of  Statement  of  complaint^  statement  of  defence, 
reply,  joinder  of  issue,  demnner,  and  other 
pleadings  (not  being  a  petition  or  summons) 
by  the  solicitor  of  the  party  to  whom  the 
same  are  delivered  .         .068 

Or  per  fob'o — 

Of  amendment  of  any  such  pleading  in  writing    0    6    8 

Or  per  folio — 

If  same  reprinted 0    6    8 

Or  per  folio  of  amendment   ....  — 

Of  interrogatories  to  be  answered  by  a  party  by 

his  solicitor 0    6    8 

Or  per  folio — 

Of  special  case  by  the  solicitor  of  any  party 

except  the  one  by  whom  it  is  prepared      .068 

Or  per  folio — 

Of  copy  order  to  add  parties,  notice  of  defend- 
ant's claim  against  any  person  not  a  party 
to  the  action  under  Order  XYI.  Rule  18, 
and  of  defendant's  statement  of  defence  and 
counter-claim  served  on  a  person  not  a  party 
under  Order  XXII.  Rule  6,  by  the  solicitor 
of  the  party  served  therewith,  and  in  these 
several  cases  the  perusal  of  the  plaintifiTs 
statement  of  complaint  is  also  to  be  allowed, 
unless  the  solicitor  has  been  previously 
allowed  such  perusal      .         .         .         .068 

Or  per  folio — 

Of  notice  to  produce  and  notice  to  admit  by  the 

solicitor  of  the  party  served    .  .068 

Of  affidavit  in  answer  to  interrogatories  by  the 
solicitor  of  the  party  interrogating,  and  of 
other  special  affidavits  by  the  solicitor  of 
the  party  against  whom  the  same  can  be 

read,  per  folio 0    0    4 
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SOHBDULE. 

RrLn  (OosTs), 
AtJO^  1876. 

Attendanoei* 


Attendances. 


£    9.     d. 

To  obtain  oonsent  of  next  friend  to  sne  in  his 

name 0    6    8 

To  deliver  or  file  any  pleading  (not  being  a 

petition  or  summons)  and  a  special  case   .034 
To  inspect,  or  produce  for  inspection,  documents 

pursuant  to  a  notice  to  admit  .         .068 

Or  per  hour 0    6    8 

To  examine  and  sign  admissi(»is    .  .068 

To  inspect,  or  produce  for  inspection,  documents 
referred  to  in  any  pleading  or  affidavit, 
pursuant  to  notice  under  Order  XXXI. 

Rule  14 0    6    8 

Or  per  hour 0    6    8 

To  obtain  or  give  any  necessary  or  proper  con- 
sent    0    6    8 

To  obtain  an  appointment  to  examine  witnesses    0    6    8 
On  examination  of  witnesses  before  any  ex- 
aminer, commissioner,    officer,    or    other 
person  .    '     .         .         .         .     0  13    4 

Or  according  to  circumstances,  not  to  exceed   .220 
Or  if  without  counsel,  not  to  exceed        .         .  — 

On  deponents  being  sworn,  or  by  a  solicitor  or 
his  clerk  to  be  sworn,  to  an  affidavit  in 
answer  to  interrogatories  or  other  special 

affidavit 0    6    8 

On  a  summons  at  Judges*  Chambers  .068 

Or  according  to  circumstances  not  to  exceed      .110 
In  the  Chancery  Division  all  allowances 
for  attending  at  the  Judges*  Chambers^ 
are  to  be  by  the  Judge  or  chief  clerk, 
as  heretofore. 
To  file  chief  clerks*  and  taxing  masters*  certifi- 
cates, and  get  copy  marked  as  an  office 

copy 0    6    8 

On  counsel  with  brief  or  other  papers — 

If  counsel's  fee  one  guinea  .  .  .034 
If  more  and  under  five  guineas  .  .068 
If  five  guineas  and  under  20  guineas    .068 

If  20  guineas 0  13    4 

If  40  guineas  or  more         ...  — 

On  consultation  or  conference  with  counsel      .     0  13    4 
To  enter  or  set  down  action,  demurrer,  special 

case,  or  appeal,  for  hearing  or  trial  .         .068 
In  Court  on  motion  of  course  and  on  counsel, 

and  for  order        .         .         .  .     0  10    0 

To  present  petition  for  order  of  course  and  for 

order 0    6    8 
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O  13 
O  6 
O  13 
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8 
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In  Court  on  ereiy  special  motion^  each  day     . 

On  ame  when  heard  each  day       • 

Or  aooordiog  to  circumstaDoea 

On  demurrer,  special  case,  or  special  petition,  or 
application  adjoomed  from  the  Judges' 
Chambers,  when  in  the  special  paper  for 
the  day,  or  likely  to  be  heard. 

On  same  when  heard  . 

Or  aocQcding  to  cinmmstances,  not  to  exceed 

On  hearing  or  trial  of  any  cause,  or  matter,  or 
iflsne  of  fact,  in  London  or  Middlesex,  or 
tiie  town  where  the  solicitor  resides  or 
carries  on  bosiness,  whether  before  a 
Judge,  with  or  without  a  jury,  or  commia- 
sioner,  or  referee,  or  on  assessment  of 
damages,  when  in  the  paper   . 

When  heard  or  tried   ..... 

Or  aco(»ding  to  circumstances 

When  not  in  London  or  Middlesex,  nor  in  the 
town  where  the  solicitor  resides  or  carries 
oo  businesB,  for  each  day  (except  Sundays) 
he  is  necessarily  absent 

And  expenses  (besides  actual  reasonable  travel- 
ling expenses)  each  day,  including  Sundays 

Or  if  the  solicitor  has  to  attend  on  more  than 

one  trial  or  assessment  at  the  same  time 

and  place,  in  each  case  .... 

The  expenses  in  such  case  to  be  rateably 

divided. 

To  hear  judgment  when  same  adjourned 

Or  according  to  circumstances 

To  deliver  papers  (when  required)  for  the  use 
of  a  Judge  prior  to  a  hearing 

If  more  than  one  Judge        .... 

On  taxation  of  a  bill  of  costs 

Or  according  to  circumstances,  not  to  exceed  . 
In  causes  for  purposes  within  the  cogni- 
zance of  the  Court  of  Chancery  before 
the  Act  passed,  such  further  fee  as 
the  taxing  officer  may  think  fit,  not 
exceeding  the  allowances  heretofore 
made. 

To  obtain  or  give  an  undertaking  to  appear 

To  present  a  special  petition,  and  for  same 
answered     ...... 

On  printer  to  insert  advertisement  in  G<izette  . 

On  printer  to  insert  same  in  other  papers,  each 
printer 
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Lower  ScsJa. 
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8 
8 


8 
8 


0  13     4 
0     0     4 


Or  every  two 0    6    8  — 

On  registrar  to  certify  that  a  cause  set  down  is 
settled,  or  for  any  reason  not  to  come  into 
the  paper  for  hearing     .  .         .068        06 

For  an  order  drawn  up  by  chief  clerk,  and  to 

get  same  entered 0    6    8        0     6 

On  counsel  to  procure  certificate  that  cause 
proper  to  be  heard  as  a  short  cause,  and  on 
registrar  to  mark  same .         .  .068        06 

To  mark  conveyancing  counsel  or  taxing  master    0    6    8        0    6 
For  preparing  and  drawing  up  an  order  made 
at  chambers  in  proceedings  to  wind  up  a 
company  and  attending  for  same,  and  to 

get  same  entered 0  13    4 

And  for  engrossing  every  such  order,  per  folio  .004 
NoTB. — ^An  order  of  course  means  an 
order  made  on  an  ex  parte  application, 
and  to  which  a  party  is  entitled  as  of 
right  on  his  own  statement  and  at  his 
own  risk. 

Oaths  and  Exhibits. 

Commissioners  to  take  oaths  or  affidavits.  For 
every  oath,  declaration,  affirmation,  or  at- 
testation upon  honour,  in  London  or  the 
country 0 

The  solicitor  for  preparing  each  exhibit  in  town 

or  country  .  .  .         .010 

The  Commissioner  for  marking  each  exhibit    .010 

Tebh  Febs. 

For  every  term  commencing  on  the  day  the 
sittings  in  London  and  Middlesex  of  the 
High  Court  of  Justice  commence,  and  ter- 
minating on  the  day  preceding  the  next 
such  sittings.  In  which  a  proceeding  in  the 
cause  or  matter  by  or  affecting  the  party, 
other  than  the  issuing  and  serving  the 
writ  of  summons,  shall  take  place  .  .  0  15  0  0  15  0 
And  further,  in  country  agency  causes  or  mat- 
ters, for  letters 0    6    0        0    6    0 

Where  no  proceeding;  in  the  cause  or 
matter  is  taken  which  carries  a  term 
fee,  a  charge  for  letters  may  be  allowed, 
if  the  circumstances  require  it. 
Id  addition  to  the  above  an  allowance  is 
CO  be  made  for  the  necessary  expense 
of  postages,  carriage  and  transmission 
of  documents. 
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DISTRICT  REGISTRARS,  Djetbict 

Reqistrabs. 


67  an  Older  In  Goandl  dated  the  12th  of  Angnst^  1875,  and  pnh- 
liibed  in  the  London  Oazetie  on  the  24th  of  August^  1875,  it  was 
opdered  as  follows  :— 

That  there  shall  he  District  Registrars  in  the  places  of  Liverpool,  ^l^'J^u^  1 
Mandiestery  and  Pkeston,  and  the  District  Registrar  at  Liverpool  of  the  MaDchetter,  aad 
H^  Court  of  Admiralty,  and  the  District  Prothonotary  at  Liverpool  ^^^^ 
of  the  Gonrt  of  Common  Fleas  at  Lancaster,  shall  he  and  are  herehy 
appointed    the  District   Registrars  in  Liverpool;   and  the  District 
f^thoDotary  at  Manchester  of  the  said  Court  of  Common  Fleas  shall 
be  and  is  hereby  appointed  the  District  R^istrar  in  Manchester ;  and 
the  District  Prothonotaxy  at  Freston  of  the  said  Court  of  Common 
Fkas  shall   be  and   is  hereby  appointed  the  District  Registrar  at 
Preston ;  and  that  the  district  for  each  such  place  shall  be  the  district 
now  assigned  to  each  such  District  Prothonotary,  under  the  provisions 
and  anthority  of  "  The  Common  Pleas  at  Lancaster  Amendment  Act, 

laes* 

That  there  shall  be  a  District  Registrar  in  Durham,  and  that  the  l>vham 
District  Proth<»otary  of  the  Court  of  Fleas  at  Durham  shall  be  and 
is  hereby  appointed  the  District  Registrar  in  Durham ;  and  that  the 
district  shall  be  the  district^  for  'the  time  being,  of  the  County  Court 
lK>lden  at  Durham. 

That,  in  the  places  mentioned  in  the  Schedule  annexed,  there  shall  And  otber  placet, 
be  District  R^;istrars,  and  that  the  Registrar  of  the  County  Court 
held  in  any  such  place  shall  be  and  is  hereby  appointed  the  District 
Begistrar  in  such  place,  and  that  the  district  for  each  such  place 
shall  be  the  district,  for  the  time  being,  of  the  County  Court  holden 
at  such  place. 
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COURT  FEES.  conwFEBa. 

ft 

ORDER  as  to  Court  Fees  under  the  Supreme  Court  of  Judicature 

Act»  1876. 

October  28, 1875. 

Tliis  order  is  set  out  at  pages  348  to  351,  with  the  exception  of  the 
scheduk  thereto  which  is  as  follows  :•— 

The  SCHEDULE  above  referred  to. 

An  Order  or  Rule  herein  referred  to  by  number  shall  mean  the  Order 
or  Rule  so  numbered  in  the  First  Schedule  to  the  Supreme  Court 
of  Judicature  Act^  1875. 

SuXXOirSBS,  WbTTS,  CoHMISSIONS,  AKD  WaBRANTB.  ftrnmnnw. 

Writ!.  Oornmis- 
Lower  Scale.     Higher  Scale,   itoiii,  and  War- 
-         ,.  ^  ^  £     «.     d.         £     f.     d.    rtnta. 

Oq  sealing  a  writ  of  summons  for  commence- 
ment of  an  action  .         .         .         .050        0  10    0 
On  aenling  a  concurrent,  renew^  or  amended 

writ  of  summons  for  commencement  of  an 

iction 026        026 

On  sealing  a  notice  for  service  under  Order 

XVL,Rulel8 0    2    6        0    2    6 

On  sealing  a  writ  of  mandamus  or  injunction        0  10    0        10    0 
On  sealing  a  writ  of  subpoena  not  exceeding 

three  persons 0    2    6       0    6    0 

On  sealing  every  other  writ  .         .         .         .050        0  10    0 
On  sealing  a  summons  to  originate  proceedings 

in  the  Chancery  Division  .  .  .050  0  10  0 
On  sealing  a  duplicate  thereof  .  .  .010  050 
On  sealing  a  copy  of  same  for  service  .  .010  060 
On  sealing  or  issuing  any  other  summons  or 

warrant 020       030 

On  sealing  or  issuing  a  commission  to  take 

oaths  or  affidavits  in  the^upreme  Court  .500  500 
£^ery  other  oommiBsion        .         .  .10    0        10    0 

On  marking  a  copy  of  a  petition  of  right  for 

service 010       050 

Appearanoes.  AppearMcefc 

On  entering  an  appearance,  for  each  person      .020        020 
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Court  Fees.  Cofjeb, 

Copies. 


£      9,      d. 

For  a  copy  of  a  written  deposition  of  a  witness 

to  enable  a  party  to  print  the  same,  for 

each  folio 004        004 

Fot  examining  a  written  or  printed  copy,  and 

marking  same  as  an  ofSce  copy,  for  each 

folio 0    0    2        O     O     2 

For  making  a  copy  and  marking  same  as  an 

office  copy,  for  each  folio        .         •        .006        O    O     6 
For  a  copy  in  a  foreign  language,  the  actnal  cost. 
For  a  copy  of  a  plan,  map,  section,  drawing; 

photograph,  or  diagram,  the  actual  cost. 
For  a  printed  copy  of  an  Order,  not  being  an 

office  or  certified  copy,  for  each  folio    ..001        O    O     1 

AtieDdaoon.  ATTBirDANCSS. 

On  an  application,  with  or  without  a  subpcena, 
for  any  officer  to  attend  as  a  witness,  or  to 
produce  any  record  or  document  to  be 
given  in  evidence  (in  addition  to  the  reason- 
able expenses  of  the  officer)  for  each  day  or 
part  of  a  day  he  shall  necessarily  be  absent 
from  his  office 10    0        10     0 

The  officer  may  require  a  deposit  of  stamps  on 
account  of  any  further  fees,  and  a  deposit 
of  money  on  account  of  any  further  ex- 
penses which  may  probably  become  pay- 
able beyond  the  amount  paid  for  fees  and 
expenses  on  the  application,  and  the  officer 
or  his  clerk  taking  such  deposit  shall 
thereupon  make  a  memorandum  thereof  on 
the  application. 

The  officer  may  also  require  an  undertaking  in 
writing  to  pay  any  further  fees  and  ex- 
penses which  may  become  payable  beyond 
the  amounts  so  paid  and  deposited. 

ot»hB,hc  Oaths,  &c. 

For  taking  an  affidavit  or  an  affirmation  or 

attestation   upon    honour  in  lieu  of  an 

affidavit  or  a  declaration,  except  Tor  the 

purpose  of  receipt  of  dividends  from  the 

Paymaster-General,  for  each  person  making 

the  same 016016 

And  in  addition  thereto  for  each  exhibit  therein 

referred  to  and  required  to  be  marked, 

whether  annexed  or  not  ,  .        .010       010 


aozB,  1875.] 


OOXJBT  FEES. 


603 


FiLIKG. 

Lower  Scale. 
£    f.     d. 

On  filiDg  a  spedal  caae  or  petition  of  right       •    0  10    0 

Od  filing  an  affidavit  with  exhibitB  (if  any) 
annexed,  submission  to  arbitration,  award, 
biU  of  sale,  warrant  of  attorney,  cognovit, 
bail,  satisfaction  piece,  and  writ  of  execu- 
tion with  return  .         .         .         .         .020 

On  filing  a  scheme  pursuant  to  the  statute 
30  &  31  VicU,  c.  127,  or  the  Liquidation 
Act,  1868 10    0 

On  filing  a  caveat 0    5    0 


CouBT  Fees. 
Hi^  tole.    ^^ 

10    0 


0    2    0 


10    0 
0    5    0 


Gebtdigatbs. 

For  a  certificate  of  appearance,  or  of  a  pleading, 
affidavit,  or  proceeding  having  been  entered 
filed,  GT  taken,  or  of  the  negative  thereof  .010 


OBrttficatei. 


0    4    0 


Seabohes  and  Inspections. 

On  an  application  to  search  for  an  appearance 
or  an  affidavit,  and  inspecting  the  same    . 

Od  an  application  to  search  an  index,  and 
inspect  a  pleading,  decree,  order  or  other 
leoord,  unless  otherwise  expressly  provided 
for  by  any  Act  of  Parliament  or  this  Order, 
and  to  inspect  documents  deposited  for 
safe  custody  or  production  pursuant  to  an 
order,  for  each  hour  or  part  of  an  hour 
occupied      ,         .         .         .         .         .     0 

Xot  exceeding  on  one  day     .         .         .         •     0 


2 
10 


6 
0 


Searcfaes  end 
lospectlODS 


0    10        0    10 


0    2    6 
0  10    0 


Examination  of  Witnebbbs. 

For  every  witness  sworn  and  examined  by  an 
examiner  or  other  officer  in  his  office,  in- 
cluding oath,  for  each  hour     . 

For  an  examination  of  witnesses  by  any  such 
officer  away  from  the  office  (in  addition  to 
reasonable  travelling  and  oUier  expenses), 
per  day 3 

Tbd  officer  may  require  a  deposit  of  stamps  on 
account  of  fees  and  a  deposit  of  money  on 
account  of  expenses,  which  may  probably 
become  payable  beyond  any  amount  paid 
for  fees  and  expenses  upon  the  examina- 
tion, and  the  officer,  or  his  clerk,  taking 
such  deposit  shall  thereupon  make  a 
memorandum  thereof  and  deliver  the  same 
to  the  party  making  the  deposit. 


Examination  of 
Witoeaaea. 


0  10     0         0  10     0 


0    0        3    0    0 
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OouBTFEBg.  Examination  of  WrrNsasKs— conhntMd. 

Examination  of  Lower  Sotle.      Higher  Seale. 

WitnCMCfl-  nn.j«*  £      $.      d.  ^       M.        ^ 

xhe  officer  may  also  require  an  undertaking,  in 
writing,  to  pay  any  further  fees  and  ex- 
penses which  may  become  payable  beyond 
the  amount  so  paid  and  deposited. 

These  fees  are  not  to  apply  to  tiie  examination 
of  witnesses  for  the  purpose  of  an  inquiry, 
taxation  of  costs,  or  other  proceeding  before 
the  officer. 

For  entering  or  setting  down,  or  re-entering 

or  rcHsetting  down  an  appeal  to  the  Court 

of  Appeal,  or  a  cause  for  trial  or  hearing  in 

any  Court  in  London  or  Middlesex  or  at 

any  assizes,  including  a  demurrer,  special 

case,  and  petition  of  right,  but  not  any 

other  petition,  nor  a  summons  adjourned 

from  chambers 10    0        2     O     O 

For  a  certificate  of  an  associate  of  the  result  of 

Trial 100        lOO 

Jndgmenti,  JUDGMENTS,  DeCBEBS,  AND  ObDBBS. 

Orden.  For  drawing  up  and  entering  a  judgment,  or  a 

decree  or  decretal  order,  whether  on  the 

original  hearing  of  a  cause  or  on  further 

consideration,  including  a  cause  commenced 

by  summons  at  chambers,  and  an  order 

on  the  hearing  of  a  special  case  or  petition, 

and  any  order  by  the  Court  of  Appeal  .  0  10  0  1  O  O 
For  drawing  up  and  entering  any  other  Order, 

whether  made  in  Court  or  at  Chambers  .030  050 
For  copy  of  a  plan,  map,  section,  drawing, 

photograph,  or  diagram,  required  to  ac- 
company any  Order,  the  actual  cost. 

Taking  AaxmntB.  Takinq  ACCOUNTS,* 

On  taking  an  account  of  a  receiver,  guardian, 
consignee,  bailee,  manager,  provisional, 
official,  or  voluntary  liquidator,  or  seques- 
trator, or  of  an  executor,  administrator, 
trustee,  agent,  solicitor,  mortgagee,  co- 
tenant,  co-partner,  execution  creditor,  or 
other  person  liable  to  account,  when  the 
amount  found  to  have  been  received  with- 
out deducting  any  payment  shall  not 
exceed  200^. 0    2    0       0    2     0 


•  See  Mwtdith  v.  2V^^,  34  W.  R.  IMj  33  L.  T.  (N.  &)  11^  noted  oo  rale  1  ef  Ikie 
order,  pAgeSiS. 
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Taking  Aooounts — coniintied.  CodbtFeeb. 

^i^di     ^^*f*d:   WdngAoooimti. 
Where  such  aznoont  shall  exoeed  2007.  for  every 

501.  or  Inctioii  of  507.  .  .  .  .006006 
In  the  case  of  any  such  receiver,  guardian, 

oonagnee,     bailee,   manager,     liqudiator, 

sequestrator,  or  execution  creditor,  the  fees 

shall,  upon  payment,  be  allowed  in  the 

scooont  unless  the  Court  or  Judge  shall 

otherwise  direct,  and  in  the  case  of  taking 

the  accounts  of   such    other   accounting 

parties  the  fees  shall  be  paid  by  the  party 

having  the  conduct  of  the  order  under 

which  such  account  is  taken  as  part  of  his 

costs  of  the  cause  or  matter  (unless  the 

Court  or  Judge  shall  otherwise  direct),  and 

in  such  case  shall  be  taken  upon  the  certi- 
ficate of  the  result  of  any  such  account ; 

but  the  fees  shall  be  due  and  payable, 

although  no  certificate  is  required,  on  the 

account  taken,  or  on  such  part  thereof  as 

may  be  taken,  and  the  solicitor  or  party 

suing  in  person  shall  in  such  case  cause 

the  proper  stamps  (the  amount  thereof 

to  be  fixed  by  the  ofiScer)  to  be  impressed 

on  or  afifixed  to  the  account. 
The  officer  taking  the  account  may  require  a 

deposit  of  stamps  on  account  of  fees  before 

taking  the  account,  not  exceeding  the  fees 

on    the    full   amount  appearing  by  the 

account  to  have  been  received,  and  the 

officer  or  his  clerk  taking  such  deposit 

shall  make  a  memorandum  thereof  on  the 

account. 

Taxation  ov  Costs.  Tax«ti<mofOosta. 

For  taxing  a  bill  of  costs  where  the  amount 

allowed  does  not  exceed  87.  .  .  .020  040 
Where  the  amount  exceeds  87.,  for  every  27. 

allowed,  or  a  fraction  thereof  .  .  .006  010 
These  fees,  except  where  otherwise  provided, 

shall  be  taken  on  signing  the  certificate  or 

oa  the  allowance  of  the  bill  of  costs,  as 

taxed,  but  the  fees  shall  be  due  and  pay- 
able if  no  certificate  or  allocatur  is  required 

on  the  amount  of  the  bill  as  taxed,  or  on 

the  amount  of  such  part  thereof  as  may  be 

taxed,  and  the  solicitor  or  party  suing  in 

I)crson  shall  in  such  case  cause  the  proper 


606 


JUDICATURE  ACT,  1876. 


[ 


OOUBT  FeES^ 
Taxation  of  Cotti. 


Pdtttioiu. 


RegMerofJndc- 
ments  and  lit , 
pendent. 


Taxation  of  Gobtb— eonitntiee^. 

Lower  Seaku 
£     ff.     d. 

stamps  (the  amount  thereof  to  be  fixed  by 
the  officer)  to  be  impressed  oo  or  affixed 
to  the  bill  of  costs. 

The  taxing  officer  may  require  a  deposit  of 
stamps  on  acoount  of  fees  before  taxation 
not  exceeding  the  fees  on  the  full  amount 
of  the  costs  as  submitted  for  taxation,  and 
the  officer  or  his  clerk  on  taking  such 
deposit  shall  make  a  memorandum  tiiereof 
on  the  bill  of  costs. 

For  a  certificate  or  allocatur  of  the  result  not 

being  a  judgment 0    0    0 

The  58th  Rule  of  Order  V.  of  the  Chancery 
Funds  Consolidated  Rules,  1874,  shall 
continue  in  force  and  be  acted  upon  in 
cases  to  which  it  ib  applicable. 

PETITIOirS. 

For  answering  a  petition  for  hearing  in  Court, 

and  setting  down  .         •        .         .050 

For  answering  a  noD-attendable  petition,  not 

being  a  petition  for  an  order  of  course  .050 
On  a  matter  of  course  order,  on  a  petition  of 

right 0  10    0 

On  an  order  for  a  commission  on  a  petition  of 

right 10    0 

Rbqistbb  of  Jttdqments  Ain>  Lis  Pendens. 

For  registering  a  judgment  or  lis  pendens, 
although  more  than  one  name  may  have 
to  be  registered 0 


0 
0 
0 


For  re-registering  same         .... 

For  a  search  for  each  name  .... 

For  a  certificate  of  entry  of  satislaction   . 

For  certificate  of  a  judgment  for  registration  in 
Ireland  or  Scotland  under  the  Judgments 
Extension  Act,  1868,  including  affidavit  . 

On  filing  for  registration  a  certificate  issued 
out  of  Courts  of  Dublin  or  Court  of  Session 
in  Scotland  under  the  same  Act,  although 
more  than  one  name  may  have  to  be 
registered  under  the  same  Act 

On  every  certificate  of  the  entry  of  a  satisfac- 
tion under  the  same  Act 

For  a  search  made  in  one  or  both  of  the  Regis- 
ters of  Irish  and  Scotch  judgments,  for 
each  name 0 


2 
1 
1 
1 


6 
0 
0 
0 


0    7    0 


0    10 


£     «. 


10     0 


10  0 

0  10  0 

0  10  0 

10  0 


0  2 

0  1 

0  1 

0  1 


6 
0 
0 
0 


0    2    0        0    2    0 


0    7    0 
0    10 


10        0    10 
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Lower  Scale. 
£     t.     d. 

On  a  report  of  a  Friyate  Bill  in  Parliament      .500 
On  an  allowanoe  of  bye-laws  or  table  of  fees     .10    0 

On  a  fiat  of  a  judge 0    6    0 

On  ngning  an  advertisement         •  '       .         .000 

Upon  a  reference  to  a  Master  of  the  Queen's 

Bench,   Common    Pleas,    or    Exchequer 

DiyisionSy  or  a  District  Registrar,  for  the 

pvirpose  of  any  investigation  or  inquiry 

other  than  the  taking  of  an  account  for 

which  another  fee  is  herein  provided,  for 

every  hour  or  part  of  an  hour  the  Master 

or  Registrar  is  occupied.         .         .         .     0  10    0 

A  deposit  on  account  of  fees  before  proceeding 

with  such' reference,  or  at  any  time  during 

the  course  thereof,  may  be  required,  and  a 

memorandum  thereof  shall  be  delivered  to 

the  party  making  the  deposit. 

On  taking   acknowledgment  of  a  deed  by  a 

married  woman    .         .         .  .10    0 

On  taking  a  recognizance  or  bond  .         .         .     0  10    0 
On  taking  hail,  and  taking  same  ofif  the  file  and 

delivering 0    2    0 

On  a  o(Hmnitment 0    6    0 

On  an  application  to  produce  judges'  notes       .060 
On  appointment  of  commissioners  under  glebe 

exchange 10    0 

On  examining  and  signing  inrolments  of  decrees 

and  orders 3    0    0 

On  admission  or  re-admission  of  a  solicitor      .600 
On  a  written  request  for  information  at  the 

Chancery  Pay  Office  .         .         .026 

For  preparing  a  power  of  attorney  at   the 

Chancery  Pay  Office      .         .         .         .030 
For  transcript  of  an  account  in  the  books  at 

the  Chancery  Pay  Office,  for  each  opening     0    2    0 


CouBT  Fees. 
^*^  **5;    MlBoeUaaeaaa. 

6    0  0 

10  0 

0    6  0 

10  0 


0  10    0 


10  0 

0  10  0 

0    2  0 

0    6  0 

0    6  0 

10  0 

3    0  0 

6    0  0 

0    2  6 

0    3  0 

0    2  0 


STAMPS,  Etc. 


ORDER  as  to  the  taking  of  the  Fees  and  Percentages  in  the  Supreme 
Conrt  of  Judicature  by  Stamps,  except  in  the  District  Registries. 

October  28, 1876. 


Staxts. 


This  order  is  set  out  at  page  361. 
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R<n.«8  EULES  (SOLICITORS). 

(Solicitors).  ^  ' 

Eoctrads/rom  the  General  Eules  and  BeffttkUionsof  ihe2nd  November, 
1875,  as  to  the  Preliminary^  Intermediate^  and  Final  Examina- 
tioM  and  Admission  of  Persons  intending  to  heoome  Solidiors  of 
the  Supreme  Court ;  the  taking  out  and  renewal  of  their  Certifi- 
cates ;  and  as  to  Re-admission  of  Solicitors  and  Cuaiody  of  Doeu- 
ments,^ 

By  these  rules,  after  reciting  section  87  of  the  Judicature  Act^  1873, 
and  section  14  of  the  Judicature  Act,  1875,  and  reciting  that  the 
Judges  therein  named  had,  hy  r^ulations  made  in  pursuance  of  the 
power  contained  in  the  14th  section  of  the  Judicature  Act,  1875, 
declared  thi^t  the  several  enactments  relating  to  Attorneys,  and  the 
declarations,  certificates,  or  forms  required  under  those  enactments 
should  he  adapted  to  the  Solicitors  of  the  Supreme  Court  under 
section  87  of  the  Judicature  Act,  1873,  in  the  manner  in  the  same 
regulations  mentioned,  being,  except  as  to  mere  forms,  the  regulations 
hereinafter  set  forth  (that  was  to  say) : — 

As  regards  sections  15, 16, 17  and  18  of  the  6  &  7  Vict  c.  73,  and 
section  11  of  the  23  &  24  Vict  c.  127 :  "  It  shall  be  lawful  for  the 
Master  of  the  Bolls,  jointly  with  the  Judges  of  the  (Jueeu's  Bench 
Division,  CJommon  Pleas  Division,  and  Exchequer  Division  of  the 
High  Court  of  Justice,  or  with  any  eight  or  more  of  them  (of 
whom  the  Presidents  of  the  said  Divisions  shall  be  three),  if  they 
shall  see  fit  so  to  do,  to  nominate  and  appoint  examiners,  and  to 
make  rules  and  regulations  for  conducting  the  examination  of  per- 
sons applying  to  be  admitted  as  Solicitors  of  the  Supreme  Court, 
as  well  touching  the  articles  and  service  as  the  fitness  and  capacity 
of  such  persons  to  act  as  Solicitors  of  the  Supreme  Court,  including 
their  fitness  and  capacity  to  act  in  matters  of  buainesB  usually 
transacted  by  Solicitors.  And  if  the  Master  of  the  BoUs  or  any  of 
the  Judges  of  the  said  three  Divisions  shall,  by  such  examination, 
or  by  the  certificate  of  such  examiners,  be  satisfied  that  such  per- 
sons are  duly  qualified  to  be  admitted  to  act  as  Solicitors  of  the 
Supreme  Court,  then,  and  not  otherwise,  the  Master  of  the  Bolls 
shall  and  may  administer  the  requisite  oath,  and  cause  such  per^ 
sons  to  be  admitted  Solicitors  of  the  Supreme  Court,  and  their 
names  to  be  enrolled  as  Solicitors  of  such  Court,  which  admission 
shall  be  written  on  parchment,  and  signed  by  the  Master  of  the 
Bolls.'* 


*  These  rules  will  be  found  set  out  at  length  in  the  Tfadkly  NcteSt  1675 
(Nov.  13),  p.  476.  See  also  L.  T.  (iVetM.)*  voL  60  (Nov.  6, 1875X  P^  8. 
and  Sol.  J.  vol.  £0  (Nov.  6  and  13, 1875),  pp.  15  and  33. 
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With  regard  to  section  20  of  the  6  &  7  Vict.  c.  73 :  **  Such  person  Rules 
or  persons  as  the  Lord  Chief  Justice  of  England,  the  Master  of  the  (Soucitobs). 
Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord 
Chief  fifuron  of  the  Exchequer  shall  for  that  purpose  jointly 
appoint,  shall  have  the  custody  and  care  of  the  rolls  or  books 
wherein  persons  are  enrolled  as  Solicitors  of  the  Supreme  Court, 
and  shall  be  deemed  and  taken  as  the  proper  ofBcer  or  officers  for 
filing  such  affidavits  as  in  the  said  Act  mentioned ;  and  he  or  they 
is  or  are  hereby  also  respectively  required,  from  time  to  time, 
without  fee  or  reward  other  than  as  in  the  said  Act  mentioned,  to 
enrol  the  name  of  every  person  who  shall  be  admitted  a  Solicitor  of 
the  Supreme  Court  pursuant  to  the  directions  in  the  said  Act^  and 
the  time  when  admitted,  in  alphabetical  order,  in  rolls  or  books  to 
be  kept  for  that  purpose,  to  which  rolls  or  books  all  persons  shall 
and  may  have  free  access  without  fee  or  reward.** 

And  as  regards  section  8  of  the  23  &  24  Vict  c.  127 :  "  The  Fred- 
dents  of  the  Queen's  Bench  Division,  Common  Pleas  Division,  and 
Exchequer  Division  of  the  High  Court  of  Justice,  jointly  with  the 
Master  of  the  Rolls  may,  from  time  to  time,  make  regulations  for 
the  examination  in  such  branches  of  general  knowledge  as  they 
may  deem  proper  of  all  persons  (not  having  taken  d^rees  or 
soooeasfiilly  passed  such  University  examinations  as  in  the  said  Act 
mentioned)  hereafter  becoming  bound  imder  articles  of  clerkship  to 
Solicitors.  And  the  said  Judges  by  such  regulations  may  require 
such  examination  to  be  passed  either  before  persons  so  become 
bound  or  at  any  time  before  their  admission  as  Solicitors  as  to  the 
said  Judges  may  seem  fit,  and  the  said  Judges  may  from  time  to 
time  revoke  or  alter  any  such  regulations  as  they  think  fit,  and 
may  from  time  to  time  appoint  examiners  for  conducting  such 
examination  as  aforesaid.  And  the  said  Judges  or  any  one  or  more 
of  them  may,  where,  under  special  circumstsnces,  they  or  he  see 
fit  so  to  do,  dispense  with  compliance  with  such  regulations 
entirely,  or  partially,  or  subject  to  such  conditions  as  to  them  or 
him  may  seem  fit." 

And  as  regards  section  9  of  the  last-mentioned  Act :  "  The  Presidents 
<^  the  Queen's  ^  Bench  Division,  Common  Pleas  Division,  and 
Exchequer  Division  of  the  High  Court  of  Justice,  jointly  with  the 
Master  of  the  Rolls,  may  from  time  to  time  if  they  see  fit  make 
regulations  for  the  examination  of  persons  now  bound  or  hereafter 
becoming  bound  under  articles  of  clerkship  as  aforesaid  at  such 
time  or  period  of  their  service  as  the  said  Judges  may  think  fit  and 
flirect,  in  order  to  ascertain  the  progress  made  by  such  persons  in 
acquiring  the  knowledge  necessary  for  rendering  them  fit  and 
capable  to  act  as  Solicitors,  and  such  examination  shall  be  con- 
ducted by  the  examiners  appointed  under  the  Act  of  the  6th  and 
7th  yean  of  the  reign  of  Her  present  Majesty,  cap.  73,  or  such 
other  examiners  as  the  said  Judges  may  from  time  to  time  appoint 
in  this  behalf^  and  the  said  Judges  may,  by  regulations  in  the  case 
of  pemns  who  iail  to  pass  such  examination  to  the  satisfaction  of 
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the  examinera,  postpone  either  for  a  definite  time  or  such  time  as 
the  said  examiners  may  in  each  case  think  proper,  and  either  coo- 
ditionally  or  otherwise,  the  examination  required  to  be  passed  st 
the  expiration  oi  the  term  of  service  under  articles  and  befure 
admission." 
And  as  re<4ards  section  23  of  the  same  Act :  *'  If  any  Solicitor  of  the 
Supreme  Court,  after  having  at  any  time  taken  out  a  stamped 
certificate,  shall,  for  the  space  of  a  whole  year  from  and  after  the 
expiration  thereof,  have  neglected  to  renew  the  same  for  the  fol- 
lowing  year,  the  Registrar  shall  not  afterwards  grant  a  certificate 
to  such  Solicitor,  except  under  an  order  of  the  Master  of  the  Rolls, 
and  it  shall  be  lawful  for  the  Master  of  the  Rolls  to  direct  the 
Registrar  to  issue  a  certificate  to  such  person  upon  such  terms  and 
conditions  as  he  shall  think  fit." 
**  And  as  regards  every  other  enactment  relating  to  Attorneys,  and 
every  declaration,  certificate,  or  form  required  by  or  with  reference 
to  such  enactment,  the  same  respectively  shall  be  read  as  if  the 
words  'Solicitor  of  the  Supreme  Court*  were  inserted  in  such 
enactment,  declaration,  certificate,  or  form,  in  lieu  of  the  word 
Attorney." 
It  was  in  pursuance  of  the  powers  contained  in  the  thereinbefore  men- 
tioned enactments  relating  to  Attorneys  and  Solicitors,  and  so  adapted 
as  aforesaid,  ORDERED  (inter  cUia): 

A$  to  Re-admimon^  and  the  taking  cut  and  renewal  of  Certifieaiet, 

On  an  application  to  re-admit  a  Solicitor  of  the  Supreme  Court  who 
has  been  struck  off  the  roll,  or  on  an  application  to  rake  out  or  renew 
the  annual  certificate  of  a  Solicitor,  the  applicant  shall,  six  weeks  before 
the  application  is  intended  to  be  made,  give  notice  thereof  as  in  the 
case  of  an  original  admission,  and  the  affidavits  in  support  of  snob 
application  shall  be  filed  at  the  Petty  Bag  Office,  and  a  copy  thereof 
shall  at  the  same  time  be  left  with  the  Clerk  of  the  Petty  Bag,  to  be 
delivered  by  him  to  the  Registrar  of  Solicitors,  and  the  order  for  snch 
re-admission,  taking  out,  or  renewal,  shall  (if  made)  be  drawn  up  (as 
the  Master  of  the  Rolls  shall  direct)  on  reading  such  affidavits,  and  an 
affidavit  of  such  copies  having  been  left  and  notioes  given  in  compliance 
with  this  Order. 

Upon  an  application  to  dispense  with  the  required  notice  of  intention 
to  take  out  or  renew  a  certificate,  a  summons  shall  be  served  on  the 
Registrar  of  Solicitors  calling  on  him  to  show  cause  within  ten  dars 
why  such  taking  out  or  renewal  of  certificate  should  not  be  allowed ; 
and  if  no  cause  be  shown  to  the  satisfaction  of  the  Master  of  the  RoU^ 
he  may,  if  he  shall  think  proper,  make  an  order  for  allowing  soch 
certificate  to  be  issued. 

Any  application  for  re-admission  shall  be  by  petition  to  the  Master 
of  the  Rolls  to  be  presented  at  the  Petty  Bag  Office  without  the  pay- 
ment of  any  fee^  and  a  copy  of  such  petition  shall  be  served  on  tiw 
Registrar  of  Solicitors  not  less  than  fourteen  days  before  the  same 
shall  bo  heard.    On  hearing  such  petition  the  Master  of  the  Bolls  may 
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(lispoK  of  the  same,  or  if  he  shall  think  fit  may  refer  the  same  to  any         Rules 
other  Division  of  the  High  Court  of  Justice.  (Soucttors). 

All  tpplications  to  dispense  with  any  rule  or  rules  as  to  any  re-  Dispensing  with 
admiaQon  or  taking  out  or  renewal  of  certificates,  shall  be  made  to  the  Certiflcatee. 
Vaster  of  tiie  Rolls  in  such  manner  as  he  shall  from  time  to  time 
direct. 

All  Orders  made  by  the  High  Court  of  Justice  or  the  Court  of  Appeal,  BoU  of  Solicitors, 
or  tnj  Division  or  Judge  thereof,  for  striking  any  Solicitor  off  the  roll, 
or  for  suspending  any  Solicitor  from  practice,  or  for  re-admitting  any 
Solicitor  or  restoring  the  name  of  any  Solicitor  to  the  roll,  or  for  alter- 
ii%  the  name  of  any  Solicitor  on  the  roll,  or  for  any  other  purpose 
mrolTiDg  any  alteration  in  or  addition  to  the  roll  of  Solicitors  of  the 
Bnpicme  Court,  shall  be  filed  with  the  Clerk  of  the  Petty  Bay,  who 
^\  thereupon  make  such  entry  on  or  alteration  in  the  said  roll  as 
DU7  be  directed  by  such  Order,  and  inform  the  Registrar  of  Solicitors 
thereot 

As  to  Custody  of  RoUs  and  Documents,  Ciutodv  of 

BoUs,  Ac. 

The  Clerk  of  the  Petty  Bag  shall  have  the  custody  and  care  of  the 
n>ns  or  bodes  wherein  persons  are  and  shall  be  enrolled  as  Solidtors  of 
the  Snprone  Court,  and  shall  be  the  proper  officer  for  filing  all  affidavits, 
ladeoroUing  and  registering  all  contracts  or  articles,  and  assignments 
of  articles,  relating  to  the  admission  of  Solicitors  of  the  Supreme 
Court,  and  shall  have  and  retain  the  custody  of  all  books,  affidavits, 
ttd  documents  relating  to  Attorneys  or  Solicitors,  which  now  are  or 
shoold  be  in  the  custody  of  the  Masters  of  the  late  several  Courts  of 
Law  at  Westminster,  or  which  now  are  or  should  be  in  his  own  custody 
»  Clerk  of  the  Petty  Bag. 
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Rules,         RULES  OF  SUPREME  COURT,  Dec.  1875. 

Dec.  1876.  ' 


At  a  meeting  of  the  Judges  of  the  Supreme  Courts  hdd  on  ihelst 
<f  Deoetnher^  1875,  in  pursxkance  cf  the  Judicature  Act,   1875,  the 
foUouring  new  Euiee  of  Court  and  aiterations  of  egMing   BuUe  <^ 
Court  were  unanimoudy  agreed  to : — 

RULES. 

1.  The  Rules  in  the  first  Schedule  to  the  Supieme  Coait  of  Judica- 
catare  Act,  1875,  may  be  cited  as  '*  The  Rules  of  the  Supreme  Court,** 
and  the  additional  Rules  of  Court  made  by  Order  in  Council  on  the 
12th  day  of  August,  1875,  may  be  cited  as  ^  The  Rules  of  the  Supreme 
Court  (Costs),"  and  these  Rules  may  be  cited  as  "  The  Rules  of  the 
Supreme  Court,  December,  1875,"  or  each  separate  one  of  these  Rules 
may  be  cited  as  if  it  had  been  one  of  "  The  Rules  of  the  Supreme 
Court,"  and  had  been  numbered  by  the  number  of  the  Order  and  Rule 
mentioned  in  the  margin. 

Oniern.Baie7a.       2.  Form  A.  in  the  Appendix  to  these  Rules  shall  be  substituted  for 

the  form  referred  to  in  Order  II.  Rule  7,  of  "  The  Rules  of  the  Supreme 
Court." 

Ord<!r  y.  Bale  11.       3.  Annulled  the  first  paragraph  of  Order  V.  Rule  11,  of  **  The  Rules 

of  the  Supreme  Court."  and  substituted  a  new  paragraph,  which  was 
in  its  turn  annulled  by  the  Rules  of  February  1876,  No.  4,  and  another 
fresh  paragraph  was  substituted,  which  is  set  out  at  page  147. 

OnlerV.Rnieia.       4.  Annulled  Order  V.  Rule  12,  of   ''The  Rules  of  the  Supreme 

Court" 

Order IX. Rules.      5.  Annulled  Order  IX.  Rule  9,  of  "The  Rules  of  the  Supreme 

Court  **  and  substituted  a  new  rule,  which  is  set  out  at  page  155. 

Onierlx.Raieio.       6.  Annulled  Order  IX.  Rule  10,  of  ''The  Rules  of  the  Supreme 

Court,"  and  substituted  a  new  rule,  which  is  set  out  at  page  155. 

Order  xni.Baie       7.  Introduced  a  new  rule  ^Order  XIIL  Eule  5a],  which  is  set  oat 

**■  at  page  165. 

Older  xm.  Bole      8.  Annulled  Order  XIIL  Rule  10,  of  "The  Rules  of  the  Supreme 

^•*  Court." 

Order  xxm.  9.  Introduced  a  new  rule  lOrder  XXIII.  Btde  2],  which  is  set  out 

^'^'^  *•  at  page  207. 

Order  XXXY.  10.  Introduced  a  new  rule  [Order  XXXV.  Bute  11a],  which  is  Bet 

^""^  "••  out  at  page  250. 

Order  XXXV.  n.  Introduced  a  new  rule  [Order  XXXV.  Suie  15],  which  is  eet 

Rule  16.  .      .  Af-4 

out  at  page  251. 
Order  xxxvi.  12.  Altered  Order  XXXVI.  Rule  8,  of  "  The  Rules  of  the  Supreme 

^'^«**  Court."    This  rule  is  set  out  as  altered  at  page  255. 
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13.  Intioduoed  a  new  rule  lOrder  XXXYI.  Btde  10a],  which  is  Order  xxzyl 
let  out  ftt  page  255.  Bnieioo. 

14.  Altered  Order  XXXVI.  Bule  17.    This  rale  ia  set  out  as  altered  2^,™^ 
.t«e256.  ^'^"- 

15.  iDtroduoed  a  new  rale  {Order  LXI.  Bule  4a],  which  is  set  out  2jJ^^^ 
itpt9e327.  auieio. 

16.  Introduced  a  new  rale  {Order  LVIH.  Btde  19],  which  is  set  ^jj^"- 
oat  si  page  324.     This  rtde  ia  now  repealed  by  rtdes  of  Dec  1876,  eee 
fageeSS. 


APPENDIX. 

(A.)  '«™  ^ 

Writ  of  Summons  in  Admiralty  Action  in  rem. 
Tins  form  is  set  out  at  page  521. 

(B.) 

Warrant  of  Arrest  in  Admiralty  Action  in  rem. 

Appendix  B.  was  referred  to  in  rale  3  of  December  1875,  which  was 
smtdled  by  the  rules  of  February  1876,  No.  4. 
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Rules, 
Feb.  1876. 


Order  rV. 
Raleaa. 


Order  IV. 
Role  3a. 

Older  V. 
Rule  lla. 


Order  XIL 
Role  0a. 

Order  XXVIl. 
Rule  11. 
Order  LV. 
Order  LVII. 
Rule  7. 
Ortler  LXI. 
Rule  4a. 

Onler  LXJ. 
Rule  8. 


RULES  OP  SUPREME  COURT,  Feb.  1876. 

At  a  meeHng  of  the  Judges  of  the  Supreme  Courts  hdd  on  the  23Td 

of  FebrtMry,  1876,  in  pttreuance  of  the  Judicature  Act,  1875,  the 

following  new  Btdes  of  Court  and  aUeraJtions  of  existing  Bulee  of 

Court  were  unanimously  agreed  to  and  ordered  to  be  in  force  on  and 

after  the  8rc{  day  of  March,  1876 :— 

BULEa 

1.  These  Bales  may  be  cited  as  "  The  Bules  of  the  Snpreme  Court, 
February  1876,!'  or  each  separate  one  of  these  Boles  may  be  cited  as  if 
it  had  been  one  of  "  The  Hules  of  the  Supreme  Court,"  and  had  been 
numbered  by  the  number  of  the  Order  and  Bule  mentioned  in  the 
margin. 

2.  Notwithstanding  anything  to  the  contrary  contained  in  Order  TV. 
of  **  The  Rules  of  the  Supreme  Court,"  Bules  1  and  2  of  such  Order 
shall  only  apply  where  the  writ  of  summons  is  issued  out  of  the 
London  Office. 

3.  Annulled  Order  lY.  Bule  3,  and  substituted  a  new  rule  lOrder  IT. 
Btde  3a],  which  is  set  out  at  page  144. 

4.  Annulled  Rule  3  of  "  The  Bules  of  the  Supreme  Court,  December 
1875,"  and  substituted  a  new  paragraph  on  Bule  11  of  Order  Y.  of 
**  The  Bules  of  the  Supreme  Court"  This  rule  as  altered  is  net  out 
at  page  147. 

5.  Annulled  Order  XII.  Bule  6,  and  substituted  a  new  role,  which 
is  set  out  at  page  161. 

6.  Introduced  a  new  rule,  which  is  set  out  at  page  218. 

7.  Introduced  a  new  rule,  which  is  set  out  at  page  306. 

8.  Introduced  a  new  rule,  which  is  set  out  at  page  312. 

9.  Introduced  a  new  rule,  which  is  set  out  at  page  327. 
10.  Introduced  a  new  rule,  which  is  set  out  at  page  328. 


APPENDIX. 

(A.) 

Warrant  of  Arrest  in  AdmiraUy  Action  in  rem. 
This  form  is  set  out  at  i)age  522. 
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Referees. 


OBDEB  as  to  Fees  to  be  taken  by  any  Official  Beferees  that  may  be  Feefi 

attached  to  ihe  Supreme  Court. 

The  Right  Honourable  Hugh  MacGalmont  Baron  Cairns,  Lord 
High  Chancellor  of  Great  Britain,  by  and  with  the  advice  and 
consent  of  the  under-signed  Judges  of  the  Supreme  Court,  and 
with  the  concurrence  of  the  Lords  Commissioners  of  Her  Majesty's 
Treasury,  doth  hereby,  in  pursuance  and  execution  of  the  powers 
given  by  the  Supreme  Court  of  Judicature  Act,  1876,  and  all 
other  powera  and  authorities  enabling  him  in  this  behalf,  order 
and  dkect  in  manner  following : 
The  fees  to  be  taken  by  any  official  referee  to  be  attached  to  the 
Supieme  Court  under  the  provisioDS  of  section  eighty-three  of  the 
Sopreme  Court  of  Judicature  Act,  1873,  shall  be  as  follows : — 
Upon  a  reference,  for  every  hour  or  part  of  an  hour  the      £    a.  d, 

<^cial  referee  is  occupied 1    1    0 

Where  the  sittings  \mder  a  reference  are  to  be  held  elsewhere  than 
in  Loodon,  there  shall  be  paid,  in  addition  to  the  above,  £1  11«.  M.  for 
evefj  night  the  official  referee,  and  15s,  for  every  night  the  official 
referee's  clerk,  is  absent  from  London,  together  with  reasonable  costs  of 
their  locomotion  from  London  and  back. 

A  deposit  on  account  of  fees  and  expenses  before  proceeding  with 
such  reference,  or  at  any  time  during  the  course  thereof,  may  be 
lequired,  and  a  memorandum  thereof  shall  be  delivered  to  the  party 
making  the  deposit. 

Where  the  sittings  are  held  elsewhere  than  in  London,  the  plaintiff 
iu  the  action  shall  provide  at  his  expense  a  place  to  the  satisfaction  of 
the  official  referee  in  which  the  sittings  may  be  held. 

Upon  the  cmclusion  of  the  sittings  on  a  reference,  the  official  referee 
shall  forthwith  transmit  to  the  Treasury  a  returu,  according  to  the  form 
annexed,*  on  which  shall  be  affixed  stamps  equal  in  amount  to  the  fees 
and  moneys  received  for  such  sittings  and  expenses. 

The  official  referees  shall  conform  to  any  regulations  that  may  be 
made  from  time  to  time  by. the  Treasury  for  the  accounting  for  all  fees 
and  moneys  paid  to  them. 

Caibkb,  C. 
Q.  Bbamwell. 
Wm.  Baliol  Bbktt. 
Jaues  Hani^en. 
Ist  February,  1876. 

We  certify  that  this  order  is  made  with  the  concurrence  of  the 
Commissioners  of  Her  Majesty's  Treasury. 

Row,  Winn. 

J.  D.  Elphinstone. 


•  For  thlB  form  see  p.  616. 
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Official 
Referees. 

F«inn  of  retara 
ofsittlogik 


FORM. 
High  Coubt  of  Justiob. 

jyvngioiu 
In  the  matter  of  a  refereDoe  in 
A.  V,  R 


Fees    and 

Costa. 

Sittings  held  at 

1876.                                from 

a.m.  to              p.m. 

£    a.     d. 

Travelled  to 

„        from 
Fee  for  subsistence 

per  night  = 
Cost  paid  by  snitor  for  locomotion 

a.m.  to              p.m. 
a.m.  to              p.m. 

nights  at  \ 

.  •          ••           f 
.  •         •  •          . . 

Official  Referee. 

L.M., 

(Note. — Stamps  of  the  ralae  of 
the  total  to  be  affixed  here.) 

Obdkk, 
Apbil  ]87d. 


SUmpe. 


OBDEB 
AS  TO  THE  Fees  and  Febcentaoes  which  abe  bbquibsd  to  be 

TAKEN    IN    THE    SUPREME  GOUBT  OF  JuDICATUBE  BT  MBAKS  OF 

Stamps.    Apnl  22,  J  876. 

This  Order,  after  reciting  section  26  of  the  Jadicatnre  Act,  1875 — 

And  that  by  an  Order  made  under  the  same  section,  on  the  28th  of  October, 
1875,  it  was  (among  other  things)  provided  that  the  stamps  to  be  used  in  the 
collection  of  the  fees  and  percentages  therein  mentioned  should,  until  farther 
notice,  be  either  impressed  or  adhesive  as  directed  in  anv  previous  Ord«r,  and 
in  cases  to  which  no  previous  Order  was  applicable  should  be  either  impressed 
or  adhesive,  at  the  option  of  the  parties  by  whom  the  fees  were  payable,  and 
it  was  also  provided  that  up  to  the  beginning  of  the  sittings  on  the  25th  day 
of  Aprils  1876,  the  adhesive  stamps  used  before  the  publication  of  the  said  Order 
in  the  Courts  of  Chancery  and  Common  Law  should  be  available,  and  might 
be  used  in  the  Supreme  Court  of  Judicature ; 

And  that  it  was  expedient  to  further  extend  the  use  of  the  same  stamps, 
and  to  make  other  provisions  in  lieu  of,  and  in  addition  to,  those  contninad  in 
the  said  Order  of  the  28th  day  of  October,  1875 ;  proceeds  as  follows : — 

Now,  we,  the  undersigned,  being  two  of  the  Lords  Commissioners  of  Her 
Majesty's  Treasury,  do,  with  the  concurrence  of  the  Lord  Chancellor,  hereby 
give  notice  and  order  and  direct : — 

1.  That  from  and  after  the  25th  day  of  April,  1876,  the  stamps  used  for 
denoting  the  said  fees  and  percentages  shall  be  of  the  character,  and  be  applied 
and  otherwise  dealt  with,  as  prescribed  by  the  schedule  hereto. 

2.  That  the  adhesive  stamps  at  present  in  use  in  the  Supreme  Court  of 
Judicature  shall  continue  to  be  used  so  long  as  they  are  supplied  by  the  Cooh 
missioners  of  Inland  Revenue. 

3.  That  in  any  case  in  which  a  deposit  on  account  of  probable  (em  and 
expenses  is  required,  the  following  regulations  shall  be  observed :— 
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As  TO  Depobitb. 

(a)  The  party,  or  hU  solicitor,  from  whom  under  anj  Order  as  to  Conrt 
fees  a  deposit  may  be  required,  shall,  before  the  matter  or  cause 
be  proceeded  with,  present  for  the  signature  of  the  officer  of  the 
Court  requiring  the  deposit  a  certificate,  duly  stamped,  for  the 
amount  of  such  deposit.  Forms  of  certificates  provided  by  the 
Commissioners  of  Inland  Revenue  may  be  obtained  at  the  Inland 
fierenue  Office,  Somerset  House,  or  at  such  other  places  as  the 
Commissioners  may  appoint. 

(6)  When  the  fees  and  expenses  are  ascertained,  the  said  officer  of  the 
Conrt  shall  endorse  upon  the  said  certificate  the  amount  thereof. 

(c)  If  the  amount  is  in  excess  of  the  deposit,  the  certificate,  bearing  an 

additional  stamp  equal  to  the  excess,  must  be  produced  to  the 
said  officer  before  he  delivers  his  judgment  or  award,  or  gives  his 
decision  in  the  matter  or  cause. 

(d)  If  the  amount  of  the  fees  and  expenses  is  less  than  the  deposit,  the 

holder  of  the  certificate  may  obtain  repayment  of  the  difference 
upon  presenting  the  certificate  so  endorsed  at  the  Inland  Revenue 
Office,  Somerset  House. 


Staiifs. 


Deposits. 


THE  SCHEDULE  ABOVE  REFERRED  TO. 
ScnCMONBBB,  WBITS,  COXMISSIOira,  AND  Warbamts. 


Snuimonses,  ftc 


Docomentto 
bestsmped. 


On  sealing  a  writ  of  sum- 
mons for  commencement 
of  an  action   .... 

On  seating  a  concurrent,  re- 
newed, or  amended  writ 
of  summons  for  com- 
mencement of  an  action  . 

On  sealing  a  notice  for  ser- 
vice under  Order  XVI., 
rule  18 


On  sealing  a  writ  of  man- 
damus or  injunction 

On  sealing  a   writ  of   sub- 
poeuA  not  exceeding  three 
persons 

On  sealing  every  other  writ 

On  sealing  a  summons  to 
originate  proceedings  in 
the  Chancery  Division 


On  sealing  a  duplicate  there- 
of 

On  sealing  a  copy  of  same 
for  service 

On  sealing  or  issuing  any 
other  summons  or  war- 
rant 


Writofsum- 
'  mons 


Notice 


I  Praecipe  left 
at  time  of! 
issuing  writ 

I 

Summons 


Duplicate 
summons 

Copy  of 
summons 

Summons 


Character  of 

Stamp  to  be 

used. 


Impressed  or 
adhesive 


Impressed  or 
adhesive 


Impressed 


Impressed 


Impressed. 

Impressed  or 
adhesive. 

Impressed  or 
adhesive. 


BmlationsaDd 
Observations. 


Forms  of  writ 
with  the  im- 
pressed stamp 
will  be  sold  at 
the  Inland  Reve- 
nue Office  and  by 
law  stationers. 

Forms  with  the 
impressed  stamp 
will  be  sold  at 
the  Inland  Reve- 
nue Office  and  by 
law  stationers. 

Praecipes  with  the 
impressed  stamp 
will  be  sold  at 
the  Inland  Reve- 
nue Office  and  by 
law  stationers. 

A  form  of  sum- 
mons will  be  sold 
at  the  Inland  Re- 
venue Office  and 
by  law  sta- 
tioners. 
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Stamps. 


SammoDMi,  Acq. 


Appemooefl. 


Copies. 


SUMMOHBES,  WbTTB,  C0lflO8BI0ira,  . 

km>  WabbabtB— coMlmtiedL 

Document  to 
be  stamped. 

GharKterof 

Sump  to  be 

used. 

BenUtkms  and 
Obaervatknau 

On  sealing  or  issuing  a  com- 
mission to  take  oaths  or 

Commission 

Impressed  . 

Forms  of  oommis- 
lion  with  the  im- 

affidavits in  the  Supreme 
Court 

pressed       stamp 
will    be    sold   at 
the  Inland  Rere- 
nne  Office. 
/The      commission 

Every  other  commission     . 

Commission 

Impressed  . 

or   the    copy  of 
petition     to     be 
written    OB   im- 

J 

)  presaed  paper,  or 
the  document  to 

On  marking  a  copy  of  a  pe- 
tition of  right  for  service 

Copy  of 
petition 

Impressed  . 

J 

be    produced    at 
the  Inland  Reve- 
nue Office  to  be 
^  stamped. 

Appearances. 

The  fee  payable  on  entering  an  appearance  to  be  denoted  by  an  impressed 
stamp  on  the  form  of  memorandum  as  prescribed  by  the  appendix  to  the 
Supreme  Court  of  Judicature  Act,  1875,  and  where  the  appeaxanoe  of  more 
than  one  person  is  entered  by  the  same  memorandum,  the  fees  for  all  penons 
beyond  the  first  to  be  denoted  by  means  of  impressed  or  adhesive  stamps. 

Forms  of  memorandum  of  appearance  with  the  impressed  stamp  for  one 
or  more  defendants  will  be  sold  at  the  Inland  Revenue  Office  and  by  law 
stationen. 

Copns. 


For  a  copy  of  a  written  deposition  of  a 

witness  to  enable  a  party  to  print  the 

same 
For  examining  a  written  or  printed  copy, 

and  marking  same  as  an  office  copy 
For  making  a  copy  and  marking  same  as 

an  office  copy 
For  a  copy  in  a  foreign  language   . 


Doeomentto 
be  Stamped. 


to  be 


Copy 

Copy 
Copy 
Copy 


For  a  copy  of  a  plan,  map,  section,  draw-     Precipe 

ing,  photograph,  or  diagram  |     copy 

For  a  printed  copy  of  an  Order,  not  being  j  Copy  . 
an  office  or  certified  copy 


or 


Impressed  or  ad- 
hesive. 

Impressed  or  ad- 
hesive. 

Impressed  or  ad- 
httive. 

Impressed  or  ad- 
hesive. 

Impressed  or  ad- 
hesive. 

Impressed  or  ad- 
hesive. 


Attendances. 


Attendances. 

The  fees  payable  under  this  heading  to  be  denoted  either  by  an  impTHsed 
or  adhesive  stamp  on  the  subpoena,  notice,  or  other  document  requiring  th« 
attendance  of  the  officer. 

If  the  officer's  attendance  be  required  beyond  one  day,  the  additional  fee 
per  diem  after  the  first  to  be  taken  by  means  of  a  prndpe  with  the  tmpmsrd 
stamp,  filed  in  the  de]Nirtment  from  which  the  officer  is  summoned. 


OBDI 
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Oathb,  &g. 


STAXFflL 


• 

beSUnped. 

Character  of 

Stomp  to  be 

Qsed. 

Recplatioos  and 
OueiTatlons. 

an  affirmation  or  atteata- 
tkm  upon  honour  in  lien 

pojpoae  of  receipt  of  di- 
Tidenda    from   the   Paj- 
maiter-General,  on  which 
no  iiee  is  pa  jable 

Affidavit  or 
other  docu- 
ment    an- 
swering 
thereto 

Impressed 
or    adhe- 
siye. 

Document  to  be  Stamped  and 
Character  of  Stamp  to  be  used. 

Regnlations  and 
Observatloas. 

And  in  addition  thereto,  for 
each  exhibit  therein  re- 
ferred to  and  required  to 
be  marked 

Stamp  to  be  impressed  or 
adhesire    on     exhibit    if 
practicable,  but  if  not,  to 
be  impressed  on  pracipe 
filed. 

-    Affidavits,  A& 


FnjHO. 


Fiting. 


Document  to 

Character  of 

Stamp  to  be 

used. 

Begulatlons  and 

be  Stamped. 

Obseryatioiis. 

On  filing  a  special  case  or 

Special  case, 

Impressed  . 

Where        practi- 

petition of  right 

petition  of 

cable,  stamp  to 

right,     or 

be     on     special 

praecipe 

• 

case  or   petition 
of  right,  and  in 
other    cases    on 
praecipe  filed. 

On  filing  an  affidavit  with 

Document 

Impressed 

exhibits  (if  any)  annexed, 

filed 

or      adhe- 

submission to  arbitration. 

sive. 

award,  bill  of  sale,  war- 

rant of  attorney,  cogno- 

vit,     bail,     satisfaction 

piece,  and  writ  of  execu- 

tion with  return 

On  filing  a  scheme  pursu- 

Scheme 

Impressed. 

ant  to  the  sUtute  30  &  3 1 

Vict,  c  127,  or  the  Li- 

quidation Act,  1868 

On  filing  a  caveat   . 

Caveat . 

Impressed. 
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STA1CF& 


OtrlUoftteaL 


CSBtmOATEB. 


For  a  certificmie  of  appear- 
aiic«  or  of  a  pleading, 
affidavit  or  proceeding 
having  been  entered, 
filed,  or  taken,  or  of  the 
negative  thereof 


DocmiMntto 
be  Stamped. 


Certificate . 


of 
Stamp  to  be 


Impressed 
or    adhe- 
sive 


Foms  of  certi'- 
ficat«  with  the 
impressed  stamp 
will  be  sold  at  the 
Inland  Revenue 
Office  and  hj  law 
stationers. 


Sesrcbessnd 
Inspections. 


Seabcheb  and  IiraPBcnom. 

The  fees  on  searches  and  inspections  to  be  taken  by  means  of  impressed 
stamps  on  a  form  which  will  be  issued  at  the  Inland  Revenue  Office  and  sold 
there,  and  by  law  stationers. 


Kxaminstfon  of 
WiiDcsses. 


EXAMINATIOH  OF  WITNE8BEB. 

The  fees  under  this  heading  may  still  be  denoted  by  means  of  adhesive 
stamps,  which  may  be  aflixed  either  to  the  deposition  or  to  the  order  or  appli- 
cation paper  for  eiamination. 


Hearing. 


Hearxno. 


For  entering  or  setting 
down,  or  re-entering  or 
re-setting  down,  an  appeal 
to  the  Ck>urt  of  Appeal, 
or  a  cause  for  trial  or 
hearing  in  any  Court  in 
London  or  Middlesex,  or 
at  any  Assises,  includiing 
a  demurrer,  special  case, 
and  petition  of  right,  but 
not  any  other  petition, 
nor  a  summons  adjourned 
from  Chambers 


For  certificate  of  an  Asso- 
ciate of  the  resalt  of  trial 


Document  to  be 
Stsmped. 


/In  the  Re- 
gistryOffice, 
Chancery 
DivisioUjOn 
forms  pro- 
vided for 
the      pur- 

pOBo 

At  offices  of 
Associates 
on  copy  of 
pleadings . 

At  all  other 
offices  of 
the  High 
Court  or 
Court  of 
Appeal  on 
\  praecipe    . 

Certificate . 


Cihsracter  of 
Stamp  to  be 


^Impressed  . 


Impressed 
I  oradhesive. 


'Impressed. 


Impressed 
or  adhesive. 


Forms,  with  the 
imin-essed  stamp, 
will  be  sold  at 
the  Inland  Re- 
venue Office,  and 
at  the  Registrar's 
Office,  Chancery 
Division. 
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JUDQMENTB,  DbCBEES,  AND  ObDEBS. 


Stamiv. 


Judgments, 

Docoment  to.be 
Stamped. 

Quoacier  of 

sump  to  be 

used. 

Begulatlons  and        Jl!?*^  •"** 
ObeervaUoos.          Omen. 

For  drawing  up  and  enter- 

Judgment 

Stamp  to  be 

iBf  a  jndgmenty  or  decree 

or  order 

impressed 

or  decretal  order,  whether 

oradhesire 

oa  the  original  hearing 

on         the 

of  a  caoM  or  on  farther 

judgment 

eoDsideration,    including 

or     order. 

a  cause    commenced   by 

except     at 

rammona    at   Chambers, 

the  Crown 

aad  an  order  on  the  hear* 

Office, 

iag  of  a  special  case  or 

where,    as 

petition,  and  any  order 

far  as  prac- 

by the  Court  of  Appeal 

ticable     a 
prscipe, 
with     the 
impressed 
stamp, 
should    be 

• 

used. 

For  drawing  np  and  enter- 

Order  . 

Impressed 

ing    any    other     order, 

or  adhesive. 

whether  made  in  Court 

or  at  Chambers 

For  copy  of  a  plan,  map. 

Copy     ,     , 

Impressed 

Where    an   adhe- 

section, drawing,  photo- 

or adhesire 

sive  stamp  would 

graph,  or    diagram    re- 

damage the  copy, 

quired  to  accompany  any 

a  praecipe,  with 

order 

the       impressed 

• 

stamp,  should  be 
used. 

Taking  Aooounts. 

The  fees  payable  under  this  heading  when  taken  on  the  accounts  to  be 
denoted  by  means  of  adhesive  stamps  affixed  to  the  accounts  or  by  impressed 
stunps  on  paper  to  be  left  at  the  office,  but  when  taken  on  a  certificate,,  they 
laay  be  denoted  either  by  impressed  or  adhesive  stamps. 


Taking  Aooounts. 


Taxation  of  Costs. 


For  taxing  a  bill  of  costs  . 

For  a  certificate  or  allo- 
catur of  the  result,  not 
being  a  judgment 


Document  to  be 
Stomped. 


Chancter  of 

Stamp  to  be 

used. 


Taxation  of  Costs. 


Begulaiions  and 
Oboervations. 


Stamp  to  be  adhesive  on  bill  of  costs,  but  where 
a  certificate,  allocatur,  or  precipe  is  used,  the 
fee  to  be  denoted  by  impressed  stamps. 


Certificate 
or       allo- 
catur 


Impressed. 
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Stamps. 


Petitions. 


Document  to  be 
Stamped. 

Cbaracter  of 

Stomp  to  be 

used. 

Begnlationi  sad 
ObBervatioDfl. 

For  answering   a    petition 
for  hearing  in  Court,  and 
setting  down 

For  answering  a  non-attend- 
able  petition,  not  being  a 
petition  for  an  order  of 

Petition 
Petition     . 

Impressed 
or  adhesire. 

Impressed 
or  adhesiye. 

conrse 

On  a  matter  of  coarse  order, 
on  a  petition  of  right 

On  an  order  for  a  commis- 
sion on  a  petition  of  right 

Order   .     . 
Order    .     . 

Impressed 

or  adhesiye. 
Impressed. 

Register  of 
Judgments  and 
Lit  pendent. 


Register  op  Judomentb  ahd  Lib  Pendesb. 


For  registering  a  judgment 

or  lis  pendens      • 
For  re-registering  same 
For  a  search      .... 


For  a  certificate  of  entry  of 
satisfaction 

For  a  certificate  of  a  judg- 
ment for  registration  in 
Ireland  or  Sa)tland  under 
the  Judgments'  Extension 
Act,  1868,  including  affi- 
dayit 

On  filing  for  registration  a 
certificate  issued  out  of 
Courts  of  Dublin  or  Court 
of  Session  in  Scotland 
under  the  same  Act  . 

On  eyeiy  certificate  of  the 
entry  of  a  satisfaction 
under  the  same  Act  . 

For  a  search  made  in  one 
or  both  of  the  Registers 
of  Irish  and  Scotch  Jud- 
ments 


Document  to  be 
Stamped. 


I  Memoran- 
dum     of 
registry 

General  form 
of     search 
pnecipe    . 

Certificate . 


Certificate 


Precipe 


Character  of 

Stamp  to  be 

used. 


Impressed 


{Impressed  or 
adhesiye. 


Impressed  . 


ReciUalkioa 
Observatio 


Forms  with  the 
impressed  stamp 
will  be  sold  mi 
the  office  of 
the  Registrv  of 
Judgments,  Com* 
mon  Pleu  Diyi- 
sion. 


Forms  of  precipe, 
with  tlM  in* 
pressed  stAmp, 
will  be  sold  at  tile 
Inland  Reyeane 
Office,  and  by 
law  ttatlooen. 
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MlBCSLLANEOITB. 


Ob  ft  report  of  a  Private 
Bill  in  Parliament 

On  an  allowance  of  by- 
laws or  table  of  fees 

On  a  £at  of  a  Jndge 

Oa  signing  an  adrertise- 
ment 

Upon  a  reference  to  a 
Haster  of  the  Queen's 
Bench,  Common  Pleas,  or 
Exchequer  Dirisions,  for 
the  purpose  of  any  inves- 
tigation or  inquiry  other 
than  the  taking  of  an  ac- 
count for  which  another 
fee  is  herein  provided 

On  taking  acknowledgment 
of  a  deed  by  a  married 
woman 


Ob  taking  a  recognizance 
or  bond 

Ob  taking  bail,  and  taking 
same  off  the  file  and  de- 
livering 

On  a  commitment  . 

On  an  application  to  pro- 
duce Judges'  notes 

Od  appointment  of  Com- 
ndssioners  under  glebe 
exchange 

On  examining  and  signing 
inrolment  of  decrees  and 
orders 

On  admission  or  re-admis- 
iion  of  a  Solicitor 


On  a  written  request  for 
information  at  the  Chan- 
cery Pay  Office 

For  preparing  a  power  of 
attorney  at  the  Chancery 
Pay  Office 

For  transcript  of  an  account 
in  the  books  at  the  Chan- 
cery Pay  Office 

Any  other  proceeding, 
pleading,  or  document, 
not  hereinbefore  specified 


Document  to  be 
Stamped. 


Report .  . 
Allowance  . 
Fiat      .     . 

Advertise- 
ment 

Certificate 
or      other 
document 
used  in  giv- 
ing the  de- 
cision 


Acknowledg- 
ment 


Recognizance 
Bail  piece  . 

Commitment 
Application 

Appointment 
Inrolment  . 
Admission  • 


Pnecipe      . 

Power  .     . 

Transcript . 

Document 
or       pre- 
cipe 


Gharscter  of 

Stamp  to  be 

used. 


Impressed. 

Impressed. 

Impressed  or 
adhesive. 
Impressed. 

Impressed 
or      adhe- 
sive. 


Impressed  . 


Impressed  or 
adhesive. 

Impressed 
or      adhe- 
sive. 

{Impressed 
or      adhe- 
sive. 

Impressed. 

Impressed 
or      adhe- 
sive. 

Impressed. 


Stamps. 

Miaoellaneous. 


'Impressed. 


Impressed 
or      adhe- 
sive. 

Impressed 
or      adhe- 
sive 


Regulations  and 
Obaervatlons. 


Forms  with  the 
impressed  stamp 
will  be  sold  at 
the  Inland  Re- 
venue Office. 


Forms  of  admis- 
sion with  the 
impressed  stamp 
will  be  sold  at 
the  Inland  Re> 
venue  Office. 


These  are  to  be  im- 
pressed if  prac- 
ticable where  not 
filed  in  the  office. 
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Stamps.  Gensral  Dibbctioiis. 

^~~IT  In  any  case  in  which  the  nse  of  impressed  stamps  is  prescribed,  paper  or 

Directions.  parchment  on  which  the  document  requiring  a  stamp  is  to  be  written  may  be 

stamped  at  the  Inland  Revenue  Office,  notwithstanding  that  stamped  forms 

are  also  provided  by  the  Commissioners  of  Inland  Revenne. 

The  cancellation  shall  be  effected  in  such  manner  as  the  Gommisriooers  of 

«  Inland  Rerenue  shall  from  time  to  time  direct. 

Crichton. 

J.  D.  H.  Elphinronb. 

I  concur  in  this  Order, 
Cairns,  C 
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Chanoebt 
Division. 


FORMS  OF  JUDGMENT  BY  DEFAULT      Form*  ot.uig. 

ment  by  de> 
Issued  fiu>m  the  Chancery  Registrar's  Office  ^*"1'  ®^  -A.p- 

ON  THE  23bd  Juke,  1876.  pearance,  &c 


CHANCERY  DIVISION. 

FoRHs  OF  Judgment  by  Default. 

I. — Default  of  Appearance  and  Defence  in  Claim  for  Debt  or  Action  for 
Liquidated  Demand  not  heing  under  the  Bills  of  Exchange        *» 
Act. 

In  the  High  Conrt  of  Justice, 

Chancery  Division. 
MLB.  or  V.C. 

Mr.  ,  Begistrar. 

The  defendants  [or  the  defendant  CD.]  not  having  ap- 
peared to  the  writ  of  summons  [or  not  having  delivered  any 
statement  of  defence],  it  is  this  day  adjudged  that  the 
plaintiff  recover  against  the  defendants  [or  the  said  defen- 
dant] £  ,  and  costs  to  be  taxed. 

n.— Default  of  Appearance  in  action  under  the  Bills  of  t^u'^'^cT'^ 

■s-B  m  M  151118    Of     itiX" 

Jlsxchange  Act  change  Act. 

In  the  High  Court  of  Justice, 

Chancery  Division. 
M.R.  or  V.C. 
Mr.  ,  Begistrar. 

A.B.  having  sued  out  a  writ  against  CD.,  indorsed  as 
follows : — 

[Here  oopy  indorsement  of  plaintiff's  claim] 
and  the  said  CD.  not  having  appeared  : 

Therefore  it  is  considered  that  the  said  A.B.  recover  against 
the  said  CD.,  £  ,  together  with  £  for  costs  of 

suit 

III. — DefauU  of  Appearance  in  Action  for  Becovery  of  Land.     Action  for 

In  the  High  Court  of  Justice,  Landl*^^  ^ 

Chancery  Division. 
M.R.  or  V.C 
Mr.  ,  Begistrar. 

No  appearance  having  been  entered  to  the  writ  of  summons 

2  s 
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Chancery 
Division. 

Forms,  &c. 
Tudgment  in 
>efault  of  De- 
fence in  Action 
for  Recovery 
of  Land. 


For  Detention 
of  Goods,  &c. 


Default  of 
Pleading. 
Order  to  sign 
Judgment. 


Final  Judg- 
ment. 


herein,  it  is  this  day  adjudged  that  the  plaintiff  recover  pos- 
session of  the  land  in  the  said  writ  mentioned. 

IV. — Default  of  Defence  in  Action  for  Recovery  of  Land, 

In  the  High  Court  of  Justice, 

Chancery  Division. 
M.R.  or  V.C. 

Mr.  ,  Registrar. 

No  statement  of  defence  having  been  delivered  herein,  it 
is  this  day  adjudged  that  the  plaintiff  recover  possession  of 
the  land  in  the  writ  of  summons  mentioned,  with  his  costs 
to  be  taxed. 

V. — Default  of  Appearance  in  Claim  for  Detention  of  Goods^ 
Damages^  Meene  Profits^  or  Arrears  of  Beni, 

In  the  High  Court  of  Justice, 

Chancery  Division. 
M.R.  or  V.C. 

Mr.  y  Registrar. 

No  appearance  having  been  entered  to  the  writ  of  summons 
herein,  it  is  this  day  adjudged  that  the  plaintiff  do  recover 
damages  to  be  assessed. 

YL—DefauU  of  Pleading. 

In  the  High  Court  of  Justice, 

Chancery  Division. 
M.R.  or  V.C. 

Mr.  ,  Registrar. 

No  statement  of  defence  having  been  delivered  herein  [by 
the  defendant  CD.],  it  is  this  day  adjudged  that  the  plaintiff 
do  recover  [against  the  defendant  C.D.^  damages  to  be  as- 
sessed. 

VII. — Final  Judgmenl  after  Order  obtained  by  Plaintiff  for 

Liberty  to  eign  Judgment, 

In  the  High  Court  of  Justice, 

Chancery  Division. 
M.R.  or  V.C. 

Mr.  ,  Registrar. 

The  defendant  having  appeared  to  the  writ  of  sommons 
herein,  and  the  plaintiff  having  on  the       day  of 
obtained  an  order  under  Order  XIV.  rule  1,  of  the  Rules  of 
the  Supreme  Court,  it  is  this  day  adjudged  that  the  plaintiff 
recover  against  the  defendant  £         and  costs  to  bo  taxed. 


Wtttt.]  JUDGMENT  BY  DEFAULT.  627 

Vni. — Judgment  in  Default  of  Appearance  or  Defence  after         Chanckrv 

Assestmeni  of  DamageSy  dc.  Divisiok. 

In  the  High  Court  of  Justice,  ?'°;"^*'  ^^\ 

<^  ^  '  Jadgment  m 

Chancery  Division.  'Default,  &c., 

MA  or  V.C.  *^*^^  -^f ««»- 

■%w  -Tk      '  A  tnent  of 

Mr.  ,  KeglStrar.  Damages. 

The  defendants  not  having  appeared  to  the  writ  of  summons 
herein  (or  not  having  delivered  a  statement  of  defence),  and 
a  writ  of  inquiry,  dated,  &o.,  having  been  issued,  directed  to 
the  sheriff  of  to  assess  the  damages  which  the  plaintiff 

was  entitled  to  recover,  and  the  said  sheriff  having  by  his 
return,  dated,  <fec.,  returned  (or  such  damages,  &c.,  having  by 
direction  of  the  judge  been  ascertained  at  chambers,  and  it 
appearing  by  the  chief  clerk's  certificate)  [or  if  any  other 
method  has  been  adopted  state  it]  that  the  said  damages,  &c., 
have  been  assessed  (or  ascertained)  at  £  ,  it  is  this  day 

adjudged  that  the  plaintiff  recover  £  ,  and  costs  to  be 

taxed. 


2  s  2 
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RnLES, 
•      JUNB  1876. 


RULES  OF  SUPREME  COURT,  June  1876. 

At  a  meeting  of  the  Judges  qf  the  Supreme  Courtj  held  on  the  26ih 
qfJune,  1876,  in  pursuance  of  the  Jadirature  Act^  1875,  thefeUowimg 
new  Rules  of  Court  and  alierations  of  existing  Rules  of  Court  were 
unanimously  agreed  to,  and  ordered  to  he  in  force  an  and  defter  the 
11th  day  of  July,  1876. 


Order  IL  Rale 
3a. 


Order  V.  Bale  8. 


Older  IX.  Role  6a. 
Order  XI.  Role  la* 

Order  XIL  Role 

12a. 

Order  XTL  Role 

9a. 

Order  XYI.  Role 

10a. 

Order  XIX.  Role 

5a. 

Order  XXUI. 

Role  2a. 

Order  XXXI. 

Role  7a. 

Order  XXXV. 

Bolelo. 

Order  XXXVL 
Kole  4a. 
Older  XXXVL 
Rules  29a,  29&, 
aDd29e. 
Older  XLIL 
Rule  10. 

Order  LI.  Role 

aa. 

Order  LIV.  Role 

2a. 


RULES. 

1.  These  Rules  maj  be  cited  as  **  The  Rules  of  the  Supreme  Gourt» 
June  1876,"  or  each  separate  one  of  these  Rules  may  be  cited  aa  if  ii 
had  been  one  of  *'  The  Rules  of  the  Supreme  Court,"  and  had  been  num- 
bered by  the  number  of  the  Order  and  Rule  mentioned  in  the  maigiou 

2.  Altered  Forms  2  and  3  in  Part  1  of  Appendix  A  to  "  The  Rules 
of  the  Supreme  Court."  Those  forms  are  set  out  as  altered  at  page 
621. 

3.  Added  some  words  to  the  end  of  Order  V.  Rule  8,  of  '*  Tlie  Rules 
of  the  Supreme  Court."    This  addition  is  set  out  at  page  147. 

4.  Intxt)duced  a  new  rule,  which  is  set  out  at  page  155. 

5.  Introduced  a  new  rule,  which  is  set  out  at  page  157. 

6.  Introduced  a  new  rule,  which  is  set  out  at  page  162. 

7.  Introduced  a  new  rule,  which  is  set  out  at  page  175. 

8.  Introduced  a  new  rule,  which  is  set  out  at  page  175. 

9.  Altered  one  word  in  Order  XIX.  Rule  5  of  <<  The  Rules  of  the 
Supreme  Court."    This  rule  as  altered  is  set  out  at  page  192. 

10.  Introduced  a  new  rule,  which  is  set  out  at  page  207. 

11.  Altered  one  word  in  Order  XXXI.  Rule  7,  of  "^  The  Rules  of  the 
Supreme  Court."    This  rule  ss  altered  is  set  out  at  page  225. 

12.  Annulled  Order  XXXV.  Rule  1,  of  "  The  Rules  of  the  Supreme 
Court,"  and  subtttituted  a  new  rule,  which  is  set  out  at  page  247. 

13.  Introduced  a  new  rule,  which  is  set  out  at  page  254. 

14, 15,  and  16.  Introduced  three  new  rules  [Order  XXXVL  Rules 
29a,  296,  and  29c],  which  are  set  out  at  pages  258  and  259. 

17.  Altered  Order  XLIL  Rule  10,  of  *'The  Rules  of  the  Supreme 
Court."    lliis  rule  as  altered  is  set  out  at  page  276. 

18.  Introduced  a  new  rule,  which  is  set  out  at  page  295. 

19.  Introduced  a  new  rule,  which  is  set  out  at  page  304. 

20.  Altered  the  Schedule  to  "The  Rules  of  the  Supreme  Court 
(Costs)  "  in  the  following  particulars : — 

The  allowance  for  printing  a  document  not  exceeding  ten  folios  shall 
be  108.,  and,  in  addition,  for  every  twenty  beyond  the  first  twenty 
copies  of  any  document  not  exceeding  twenty-four  folios,  2s. 
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ALTERATIONS  IN  CIRCUITS.  Ciroutis. 


6  Feb.  1876. 


By  an  Obdeb  in  Council  of  the  5tli  Febroary,  1876,  after  reciting  Godhcii^ 
that  by  section  23  of  The  Supreme  Court  of  Judicature  Act,  1875,  it  is 
eoacted  that  Her  Majesty  may  at  any  time  after  the  passing  of  the 
Act,  by  Order  in  Council,  provide  in  such  manner  and  subject  to  such 
regulations  as  to  Her  Majesty  may  seem  most  meet  for  fdl  or  any  of 
the  matters  thereinafter  specified,  amongst  which  were  the  discon- 
tinoaoce,  either  temporarily  or  permanently,  wholly  or  partially,  of  any 
ousting  Orcuit,  and  the  formation  of  any  new  Circuit  by  the  union  of 
my  counties  or  parts  of  counties,  or  partly  in  one  way  and  partly  in 
the  other,  or  by  the  constitution  of  any  county  or  part  of  a  county  to  be 
tCircait  by  itself;  and  in  particular  the  issue  of  Conmiissions  for  the 
diichsige  of  civil  and  criminal  business  in  the  county  of  Surrey,  to  the 
Judges  appointed  to  sit  for  the  trial  by  jury  of  causes  and  issues  in 
Middlesex  or  London,  or  any  of  them ;  and  the  appointment  of  the 
piaoe  or  places  at  which  Assizes  are  to  be  holden  on  any  Circuit :  and 
by  the  same  section  it  is  further  enacted  that  in  making  any  order 
thereunder  Her  Majesty  may  give  any  directions  which  it  appears  to 
Her  Majesty  to  be  desirable  to  give  for  the  purpose  of  giving  full  effect 
to  such  Older: 

It  is  therefore  ordered  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  of  Her  most  Honourable  Privy  Council,  as  follows : — 

1.  The  existing  Circuits  shall  be  discontinued,  and  instead  thereof 
the  Circuits  shall  be  thoee  named  in  the  first  column  of  the  schedule 
hereto. 

2.  The  said  Circuits  shall  be  respectively  constituted  as  specified  in 
the  second  column  of  the  said  Schedule,  and  the  places  where  Assizes 
may  be  held  shall  be  the  places  at  which  Assizes  have  hitherto  been 
held. 

3.  Nothing  in  this  Order  shall  affect  the  provisions  of  an  Order  in 
Council  made  on  the  4th  day  of  May,  1864,  relating  to  the  division  of 
the  county  of  Lancaster  into  three  divisions,  or  the  provisionB  of  an 
Order  in  Council  made  on  the  10th  day  of  June,  1864,  as  amended  by 
an  Order  in  Council  made  on  the  9th  day  of  July,  1864,  relating  to  the 
^vision  of  the  county  of  York  into  two  divisions. 

4.  The  North  and  South  Wales  Circuit  shall  be  divided  into  two 
divisions,  the  North  Wales  Division  and  the  South  Wales  Division ; 
and  such  divisions  shall  be  respectively  constituted  as  specified  in  the 
second  column  of  the  said  Schedule. 

5.  The  county  of  Surrey  shall  not  be  included  in  any  Circuit,  but 
Commissions  shall  be  issued  not  less  often  than  twice  in  every  year  for 
the  discbarge  of  civil  and  crimioal  business  therein. 
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Circuits. 

Order  ni 

COUKCTL, 

6  Feb.  18T6. 


*6.  With  respect  only  to  the  first  time  after  the  date  of  this  Order 
that  Justioes  of  Assize  go  the  several  Oircuits  bs  constituted  by  this 
Order,  and  with  respect  only  to  the  first  Sessions  held  after  the  date  of 
this  Order  under  Commissions  for  the  discharge  of  civil  and  criminal 
business  in  the  county  of  Surrey,  the  following  anraDgements  shall  he 
observed : — 

With  respect  to  the  Northern  Circuit : — 
In  the  coanty  of  Cumberland  and  the  ooantr  of  Westmoreland,  Edward  BromleT, 
Esq.  (hitherto  Clerk  of  Assise  on  the  Northern  Circoit,  as  discontinued  bj 
this  Order),  and  his  Officers,  shall  be  Cterk  of  Assise  and  Offioen  of  Clerk  of 
Assise,  In  the  oonntj  of  Lancaster,  as  far  as  relates  to  the  discbai^  of 
criminal  business,  Thomas  Starkie  Shuttlewoith,  Esq.  (hitherto  Clerk  of  the 
Crown  for  the  same  county),  and  his  officers,  shall  be  Clerk  of  Assise  and 
Officers  of  Clerk  of  Assise ;  and  so  fiir  as  rdates  to  the  discharge  of  dril 
business,  Thomas  Edmund  Paget,  &q.  (formerly  Prothonotary  of  the  Coori 
of  Common  Pleas  in  the  same  county),  and  hu  Officers,  shall  ha  Clerk  of 
Assise  and  Officers  of  Clerk  of  Assise. 

With  respect  to  the  North-Bastem  Circuit : — 

In  the  county  of  Durham,  so  far  as  relates  to  the  discharge  of  criminal  bnsinfflsi, 
John  Wetherell  Hays,  Esq.  (hitherto  Clerk  of  the  Crown  for  the  same  oounty), 
and  his  Officers,  shall  be  Clerk  of  Assise  and  Officers  of  Clerk  of  Assise ;  and 
feo  far  as  relates  to  the  discharge  of  dvil  businev,  William  C.  Ward,  I>q. 
(formerly  Prothonotary  of  the  Court  of  Pleas  in  tiie  same  county),  and  his 
Officers,  shall  be  Clerk  of  Assise  and  Officers  of  Clerk  of  Aasiae ;  sjm!  od  the 
rest  of  the  Circuit,  Edward  Bromley  aforesaid,  and  his  Officers,  shall  be  Clerk 
of  Assise  and  Odioers  of  Clerk  of  Assise. 

With  respect  to  the  Midland  Circuit : — 
Arthur  Duke  Coleridge,  Esq.  (hitherto  Clerk  of  Asnse  on  the  Midland  Circoit, 
as  discontinued  by  this  Order),  and  his  Officers,  shall  be  Clerk  of  Assise  and 
Officers  of  Clerk  of  Assise. 

With  respect  to  the  South-Eastem  Circuit : — 

In  the  oounty  of  Norfolk,  the  county  of  the  dty  of  Norwich,  ti>e  county  of 
Suffolk,  the  county  of  Huntingdon,  and  the  oounty  of  Cambridge,  Charles 
Piatt,  Esq.  (hitherto  Clerk  of  Assise  on  the  Norfolk  Circuit,  as  diaoontinued 
by  this  Order)  and  his  Officers  shall  be  Clerk  of  Assise  and  officers  of  Oerk 
of  Assise ;  and  in  the  county  of  Hertford,  the  county  of  Essex,  the  county  of 
Kent,  and. the  oounty  of  Susses,  the  Honourable  Biduud  Deunan  (hitherto 
Clerk  of  Assise  on  the  Home  Circuit,  as  discontinued  bj  this  Order)  and  his 
Officei-s,  shall  be  Clerk  of  Assise  and  Officers  of  Clerk  of  Assise. 

With  respect  to  the  Oxford  Circuit : — 

Edward  Archer  Wilde,  Esq.  (hitherto  Clerk  of  Assise  on  the  Ozfoid  Circuit,  as 
discontinued  by  this  Order),  and  his  Officers,  shall  be  Clerk  of  Assise  sod 
Officers  of  Clerk  of  Assise. 

With  respect  to  the  Western  Circuit : — 

William  Channell  Borill,  Esq.  (hitherto  Clerk  of  Asase  on  the  Western  Ciimit, 
as  discontinoed  by  this  Order),  and  his  Officers,  shall  be  Clerk  of  Assist  sod 
Officers  of  Clerk  of  Assise. 

With  respect  to  the  North  and  South  Wales  Circuit: — 

In  the  Noith  Wales  Dirision  thereof,  Henry  Crompton,  Esq.  (hitherto  Clerk  d 
Assise  in  the  North  Wales  DiTision  of  the  North  and  South  Wales  Circuit,  ss 
di8tx>ntinued  by  this  Order),  and  hu  Officers,  shall  be  Clerk  of  Assise  tad 


•  Those  smngements  $xt  continned.    See  Order  tn  Ooundl  oT  lYth  May,  IBf  S^  p.  S3t.  p»ff- 


OB 
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OflSeers  of  Clerk  of  Assize ;  and  in  the  South  Wales  Dirision  thereof,  Henxy        CiBCUiTS. 
Halford  Vaoghan,  Esq.  (hitherto  Clerk  of  Assize  in  the  South  Wales  Division 


of  the  North  and  South  Wales  Circuit,  as  discontinued  by  this  Order),  and    ^*^ '" 
his  Officers,  shall  be  Clerk  of  Assize  and  Officers  of  Clerk  of  Assize.  Bf^eb?'l876. 

With  respect  to  the  county  of  Surrey : — 

The  Hon.  Richard  Denxnan  aforesaid,  and  his  Officers,  shall  be  Clerk  of  Assize 
and  06Soer8  of  Clerk  of  Assize  for  the  first  Sessions  held  under  Commissions 
isMied  for  the  discharge  of  civil  and  criminal  business  in  the  said  county. 


SCHEDULE. 


BTaKB  OV  CUCDIT. 


Kortbeni  Ciicolt 


Kerth-Ewtem  Circoit .     • 


Kidland  Grcuit 


South>Eastem  Circuit 


Oxfoid  Circuit 


OOMSTITUTIOV  OF  COOOTT, 


County  of  Westmoreland. 
County  of  Cumberland. 
County  of  Lancaster. 

County  of  Northumberland. 

County  of  Town  of  Newcastle-upon-Tyne. 

Countj  of  Durham. 

County  of  York. 

County  of  the  City  of  York. 

County  of  Lincoln. 

County  of  the  City  of  Lincoln. 

County  of  Nottingham. 

County  of  the  Town  of  Nottingham. 

County  of  Derby. 

County  of  Warwick. 

County  of  Leicester. 

Borough  of  Leicester. 

County  of  Northampton. 

County  of  Rutland. 

County  of  Buckingham. 

County  of  Bedford. 

County  of  Norfolk. 
County  of  the  City  of  Norfolk. 
County  of  Suffolk. 
County  of  Huntingdon. 
County  of  Cambridge. 
County  of  Hertford. 
County  of  Essex. 
County  of  Kent. 
County  of  Sussex. 

County  of  Berks. 

County  of  Oxfoxd. 

County  of  Worcester. 

County  of  the  City  of  Worcester. 

County  of  Stafford. 

County  of  Salop. 

County  of  Hereford. 

County  of  Monmouth. 

County  of  Gloucester. 

County  of  the  City  of  Gloucester. 
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CiBCum. 

O&DBR  IN 

Council, 
5  Feb.  1876. 


Nams  or  CiBCUiT. 


Western  Circuit 


North  and  South  Wales  Circuit 


Gomxmmov  op  Cibcuit. 


Coanty  of  SootfaamptOD. 
County  of  Wilto. 
Coanty  of  DoiBet, 
County  of  the  City  of  Eieter. 
County  of  Deron. 
County  of  Cornwall. 
County  of  Somerset. 
County  of  the  City  of  Bristol. 

(a.)  North  Wales  Division  : — 
County  of  Montgomery. 
County  of  Merioneth. 
County  of  Caemarron. 
County  of  Anglesea. 
County  of  Denbigh. 
County  of  Flint. 
County  of  Chester. 

(6.)  South  Wales  Diyidoo  :— 
County  of  Glamorgan. 
County  of  Carmarthen. 
County  of  Borough  of  Oamuuthen. 
County  of  Pembroke. 
City  of  Town  of  Haverfordwest. 
County  of  Cardigan. 
County  of  Brecknock. 
County  of  Radnor. 


Order  in  By  an  Order  in  CouNaL  of  the  17th  of  May,  1876,  00 

CouNCI^  much  of  the   order   of  the  6th  of  Feb.   1876    [p.   630]   as 

17  Mav    lft7fi 

/'  *  limited  the  duration  of  the  arrangements  therein  contained, 
as  to  circuits,  and  as  to  sessions  holden  under  commission 
for  the  discharge  of  civil  and  criminal  business  in  the  county 
of  Surrey  was  revoked,  and  it  was  ordered  that  the  said 
arrangements  should  continue  to  operate  until  modified  or 
revoked  by  any  subsequent  Order  in  Council. 

Order  in  By  another  Order  in  Council  dated  the  27th  of  June,  1876, 

27  June^  1876.  pi^v^s^o^  ^^  made  for  the  appointment  of  revising  barristers. 
Revising  [See  for  this  order,  W.  N.  July  8th,  1876.] 

Barristers. 
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RULES  AND  REGULATIONS 

BELATINO  TO 

PROCEEDINGS   FOR   DIVORCE    OR   OTHER         divorcac. 
MATRIMONIAL  CAUSES. 


^i.Sm  Order  62  of  the  Ruhain  the  First  Schedule  to  the  Judicature  Act,  1875 
(page  329),  which  prooidea  that  nothing  in  thoae  Rules  should  affect  the 
practice  or  procedure  in  proceedings  for  Divorce  or  other  Matrimonial  Causes, 


BULES  AND  REGULATIONS  [26th  December,  1866].  Rulm.  dk. 

Petition,  Petition. 

!•  Proceedings  before  the  Court  for  Divorce  and  Matrimonial  Causes  shall 
be  commenced  by  filing  a  petition. — ^Form,  Appendix,  No.  1.* 

2.  Ereiy  petition  shall  be  accompanied  by  an  affidavit  made  by  the 
rttitioner,  verifying  the  facts  of  which  he  or  she  has  personal  cognizance,  and 
posing  as  to  belief  in  the  truth  of  the  other  facts  alleged  in  the  petition,  and 
i^cb  affidavit  shall  be  filed  with  the  petition. 

3.  Iq  cases  where  the  Petitioner  is  seeking  a  decree  of  nullity  of  marriage, 
^T  of  judicial  separation,  or  of  dissolution  of  marriage,  or  a  decree  in  a  suit  of 
/rftiution  of  marriage,  the  Petitioner's  affidavit,  filed  with  his  or  her  petition, 
^n  farther  state  that  no  collusion  or  connivance  exists  between  the  Peti- 
ttiaer  and  the  other  party  to  the  marriage  or  alleged  marriage. 

Co-respondents.  Oo-respon- 

i  Upon  a  husband  filing  a  petition  for  dissolution  of  marriage  on  the  **°^ 
wy^nd  of  adultery  the  alleged  adulterers  shall  be  made  Co-respondents  in  the 
<^^,  unless  the  Judge  t  shall  otherwise  direct. 

S>  Application  for  such  direction  is  to  be  made  to  the  Judge  on  motion 
folded  on  affidavit 

6-  If  the  names  of  the  alleged  adulterers  or  cither  of  them  should  be 
I'll^^'^''*^  to  the  Petitioner  at  the  time  of  filing  his  petition,  the  same  must 
^  supplied  as  soon  as  known,  and  application  must  be  made  forthwith  to 
^  of  the  Begistrars  to  amend  the  petition  by  inserting  such  name  therein, 

The  appendix  referred  to  in  the  rales  and  r^nlations  relating  to  proceedings  for  diTorce  and 
7r'™<5ial  eaoKs  Is  not  set  out  in  this  irork.    The  forms  now  in  use  wtU  be  found  In  Browne's 


T  *^  PtokUu  c/  Diwree,  etc. 
;^Bn>a8hoBt  thve  original  rulen  the  term 


^^'''oashoBt  these  original  rules  the  term  " Jadge  Ordinary"  Is  nscd  when  referring  to  the 
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and  the  Registrar  to  whom  the  application  is  made  shall  give  his  directioDS  as 
to  such  amendment,  and  such  further  directions  as  he  may  think  fit  as  to 
service  of  the  amended  petition. 

7.  The  term  ''Respondent"  where  the  same  is  herein-after   used  shall 
include  all  Co-respondents  so  far  as  the  same  is  applicable  to  them. 


CiiaUoo.  Citation. 

8.  Every  Petitioner  who  files  a  petition  and  affidavit  shall  forthwith  extract 
a  citation,  imder  seal)  of  the  Court,  for  service  on  each  Respaadent  in  the 
cause.— Form  of  Citation,  Appendix,  No.  2. 

9.  Every  citation  shall  be  written  or  printed  on  parchment,  and  the  party 
extracting  the  same,  or  his  or  her  proctor,  solicitor,  or  attorney,  sbaU  take  it^ 
together  with  a  pnecipe,  to  the  Registry,  and  there  deposit  the  prascipe  and 
get  the  citation  signed  and  sealed. — ^Form  of  PrsBcipe,  Appendix,  Ka  Z,  The 
address  given  in  the  Prsdcipe  must  be  within  three  miles  of  the  Gkneral  Post 
Office. 

Service.  Service, 

10.  Citations  are  to  be  served  personally  when  that  can  be  done^ 

11.  Service  of  a  citation  shall  be  effected'  by  personally  delivering  a  true 
copy  of  the  citation  to  the  party  cited,  and  producing  the  original,  if 
required. 

12.  To  every  person  served  with  a  citation  shall  be  delivered,  together 
with  the  copy  of  the  citation,  a  certi6ed  copy  of  the  petition,  under  seal  of 
the  Court. 

13.  In  cases  where  personal  service  cannot  be  effected,  application  may  be 
mode  by  motion  to  the  Judge,  or  to  the  Registrars  in  his  absence,  to  substitute 
some  other  mode  of  service. 

14.  After  service  has  been  effected,  the  citation,  with  a  certiGcate  of  service 
endorsed  thereon,  shall  be  forthwith  returned  into  and  filed  in  the  Registry. 
— Form  of  Certificate  of  Service,  Appendix,  No.  4. 

15.  When  it  is  ordered  that  a  citation  shall  be  advertised,  the  newspapers 
containing  the  advertisements  are  to  be  filed  in  the  Registry  with  the 
citation. 

16.  The  above  rules,  so  far  as  they  relate  to  the  service  of  citations,  are  to 
apply  to  the  service  of  all  other  instruments  requiring  personal  service. 

17.  Before  a  Petitioner  can  proceed,  after  having  extracted  a  citatum,  an 
appearance  must  have  been  entered  by  or  on  behalf  of  the  Respondents,  or  it 
must  be  shown  by  affidavit,  filed  in  the  Registry,  that  they  have  been  duly 
cited,  and  have  not  appeared. 

18.  An  affidavit  of  service  of  a  citation  must  be  substantially  in  the  form 
given  in  Appendix,  No.  5,  and  the  citation  referred  to  in  the  affidavit  must  be 
annexed  to  such  affidavit,  and  marked  by  the  person  before  whom  the  same  is 
sworn. 

Appconnoe.  Appearance, 

19.  All  appearances  to  citations  are  to  be  entered  in  the  Re^stry  in  a  booV 
provided  for  that  purpose. — Form  of  Entry  of  Appearance,  Appendix,  No.  6. 
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20.  An  appearance  may  be  entered  at  any  time  before  a  proceeding  has   ntvoRcs,  ftc. 
l«eQ  taken  in  deiJEtult,  or  afterwards,  as  beretn-after  directed,  or  by  leave  of  im^   ^* 
ioK  Jadge,  or  of  the  Begistrars  in  his  absence,  to  be  applied  for  by  motion 
fi  andai  on  affidavit.     [/See  additional  rtdes,  p.  654,  post.] . 

2 ) .  ETery  entry  of  an  appearance  shall  be  accompanied  by  an  address,  within 
iiT^ee  miles  of  the  General  Post  OfiBce. 

22.  If  a  party  cited  wishes  to  raise  any  question  as  to  the  jurisdiction  of 
tfa«  Court*  he  or  she  must  enter  an  appearance  under  protest,  and  within  eight 
(LijTs  file  in  the  Begistry  his  or  her  act  on  petition  in  extension  of  such 
rfote^  and  on  the  same  day  deliver  a  copy  thereof  to  the  Petitioner.  After 
the  entry  of  an  absolute  appearance  to  the  citation  a  party  cited  cannot  raise 
xoy  objection  as  to  jurisdiction. 

TntCTVetlcn.  IntcrvenerB. 

23u  Aiyplication  for  leave  to  intervene  in  any  cause  must  be  made  to  the 
JnA^  hy  motion,  supported  by  affidavit. 

24.  Kvery  party  intervening  must  join  in  the  proceedings  at  the  stage  in 
vhich  he  finds  them,  unless  it  is  otherwise  ordered  by  the  Judge. 

Suits  in  forma  Pauperis.  Sojia  {q 

25.  Any  person  desirous  of  prosecuting  a  suit  in  formft  pauperis  is  to  lay  a  '^^[^^. 
cue  before  counsel,  and  obtain  an  opinion  that  he  or  she  has  reasonable 
grounds  for  proceeding. 

26.  No  person  shall  be  admitted  to  prosecute  a  suit  in  formft  pauperis 
without  the  order  of  the  Judge ;  and  to  obtain  such  order  the  case  laid  before 
ciTunsel  and  his  opinion  thereon,  with  an  affidavit  of  the  party  or  of  his  or  her 
proctor,  solicitor,  or  attorney,  that  the  said  case  contains  a  full  and  true  state- 
ment of  all  the  material  facts,  to  the  best  of  his  or  her  knowledge  and  belief, 
and  an  affidavit  of  the  party  applying  as  to  his  or  her  income  or  means  of 
Itvingy  and  that  he  or  she  is  not  worth  25?.,  after  payment  of  his  or  her  just 
debts,  save  and  except  his  or  her  wearing  apparel,  shall  be  produced  at  the 
time  such  application  is  made. 

27.  Where  a  husband  admitted  to  sue  as  a  pauper  neglects  to  proceed  in  a 
canse,  he  may  he  called  upon  by  summons  to  show  cause  why  he  should  not 
{ny  costs,  though  he  has  not  been  dispaupered,  and  why  all  further  proceed* 
IngB  should  not  be  stayed  until  such  costs  be  paid. 

Answer »  Answer. 

28.  Sach  Respondent  who  has  entered  an  appearance  may  within  twenty- 
une  days  after  service  of  citation  on  him  or  her  file  in  the  Begistry  an  answer 
to  the  petition. — Form  of  Answer,  Appendix,  No.  7.  [See  additional  rtdes^ 
p.  654,  post.'] 

29.  Each  Respondent  shall  on  the  day  he  or  she  files  an  answer,  deliver  a 
copy  thereof  to  the  Petitioner,  or  to  bis  or  her  solicitor.* 

30.  Every  answer  which  contains  matter  other  than  a  simple  denial  of  the 
facts  stated  in  the  petition,  shall  be  accompanied  by  an  affidavit  made  by  the 


^„,,^  origfnal orders  refer  to  "Proctor,  Solkllor,  or  Attorney."  ITie  Judicatnro  Act,  I8t3, 
•fpctkm  87.  ptitfe  109.  provides  tlmt  Solicitors,  Proctors,  and  Attomoys  should  be  cslled  **Sollcitont  of 
itae  Saprone  Court.'*    See  also  section  14  of  the  Judicature  Act,  1875,  page  110. 
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DiTORCB,  &0.   Respondent,  verifying  sQch  other  or  additional  matter,  ao  far  as  he  or  abe  has 
18^!^   '^    personal  oognizanoe  thereof,  and  deposing  as  to  his  or  her  belief  in  the  troth  of 

the  rest  of  such  other  or  additional  matter,  and  such  affidavit  shall  he  filed 

with  the  answer. 

31.  In  cases  invoking  a  decree  of  nallity  of  marriage,  or  of  jadicial  separa- 
tion, or  of  dissolution  of  marriage,  or  a  decree  in  a  suit  of  jactitation  of 
marriage,  the  Respondent  who  is  husband  or  wife  of  the  Petitioner  diall, 
in  the  affidavit  filed  with  the  answer,  further  state  that  there  ia  not  any 
oollusion  or  connivance  between  the  Deponent  and  the  Petitioner. 


Further 
Pleading)*. 


Goneral 
RulfM  as  to 
Pleiidiugs. 


Furtf^er  Fleadinga. 

32.  Within  fourteen  days  from  the  filing  and  delivery  of  the  answer  the 
Petitioner  may  file  a  reply  thereto,  and  the  same  period  shall  he  allowed 
for  filing  any  further  pleading  by  way  of  rejoinder,  or  any  sabGequent 
pleading. 

33.  A  copy  of  every  reply  and  subsequent  pleading  shall  on  the  day 
the  same  is  filed  be  delivered  to  the  opposite  parties,  or  to  their  solicitor. 

Oenerdl  Rtdea  as  to  Pleadings, 

34.  Either  party  desiring  to  alter  or  amend  any  pleading  most  apply 
by  motion  to  the  Court  for  permission  to  do  so,  unless  the  alteratioD  or 
amendment  be  merely  verbal,  or  in  the  nature  of  a  clerical  error,  in  which  case 
it  may  be  made  by  order  of  the  Judge,  or  of  one  of  the  Registran  in  his 
absence,  obtained  on  summons.    [5ee  addiiional  rules,  p.  654,  pcet^ 

35.  When  a  petition,  answer,  or  other  pleading  has  been  ordered  to  be 
altered  or  amended,  the  time  for  filing  and  delivering  a  copy  of  the  next 
pleading  shall  be  reckoned  from  the  time  of  the  order  having  been  oooipHed 
with. 

36.  A  copy  of  every  pleading  showing  the  alterations  and  amendments 
made  therein  shall  be  delivered  to  the  opposite  parties  on  the  day  such  altera- 
tions and  amendments  are  made  in  the  pleadings  filed  in  the  Registry ;  sod 
the  opposite  parties,  if  they  have  already  pleaded  in  answer  thereto,  shall  be 
at  liberty  to  amend  such  answer  within  four  days,  or  such  further  time  $s 
may  be  albwed  for  the  purpose. 

37.  If  either  party  in  the  cause  fail  to  file  or  deliver  a  copy  of  the  answer, 
reply,  or  other  pleading,  or  to  alter  or  amend  the  same,  or  to  deliver  a  oopy  of 
any  altered  or  amended  pleading,  within  the  time  allowed  for  the  purpose, 
the  party  to  whom  the  copy  of  such  answer,  reply,  or  other  plesdiug,  or 
altered  or  amended  pleading,  ought  to  have  been  delivered,  shall  not  he  bound 
to  receive  it,  and  such  answer,  reply,  or  other  pleading  shall  not  be  filed,  or 
be  treated  or  considered  as  having  been  filed,  or  be  altered  or  amended,  unless 
by  order  of  the  Judge,  or  of  one  of  the  Registrars,  to  be  obtained  on  summons. 
The  expense  of  obtaining  such  order  shall  fall  on  the  party  applying  for  i^ 
unless  the  Judge  or  Registrar  shall  otherwise  direct. 

38.  Applications  for  further  particulara  of  matters  pleaded  are  be  made  to 
to  the  Judge,  or  to  one  of  the  Registrars  in  his  absence,  by  summons,  so<l 
not  by  motion. 
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Service  of  PUadmg»,  <fc.  gTiS^D^ 

39.  It  shall  be  snfficient  to  leave  all  pleadings  and  other  instruments,  per-  g^JJj^  ^ 

» '^  senrice  of  which  is  not  expressly  required  by  these  rules  and  regulations,  pieAdiugs, 

\\  the  respectiTe  addresses  fiimished  by  or  on  behalf  of  the  several  parties  to  ^' 

thiscaiaae. 

Mode  €f  Trial.  JJ«if  of 

^^  Trial. 

40l  When  the  pleadings  on  being  concluded  have  raised  any  questions  of 
iisA,  the  Petitioner,  within  fourteen  days  from  the  filing  of  the  last  pleading, 
or  at  the  expiration  of  that  time,  on  the  next  day  appointed  for  hearing 
BMOtiona  in  this  Court,  or  in  case  the  Petitioner  should  fail  to  do  so  at  such 
time,  other  of  the  Bepondents  on  whose  behalf  such  questions  have  been 
nised,  may  apply  to  the  Judge  by  motion  to  direct  the  truth  of  such  questions 
of  fttct  to  be  tried  by  a  special  or  common  Jury. 

QueMma  of  Factf(yr  the  Jury.  ?JS  fo?"  ^ 

4L  Wbeneirer  the  Judge  directs  the  issues  of  fact  in  a  cause  to  be  tried  Jary- 
by  a  jury,  the  questions  of  fact  raised  by  the  pleadings  are  to  be  briefly 
stated  in  writing  by  the  Petitioner,  and  settled  by  one  of  the  Registrars. — 
Fonn,  Appendix,  No.  8. 

42.  Shonld  the  Petitioner  fail  to  prepare  and  deposit  the  questions  for 
aettfement  in  the  Registry  within  fourteen  days  after  the  Judge  has  directed 
tibe  mode  of  trial,  either  of  the  Respondents  on  whose  behalf  such  questions 
have  been  raised  shall  be  at  liberty  to  do  so. 

43.  After  the  questions  have  been  settled  by  the  Registrar,  the  party  who 
l^s  deposited  the  same  shall  deliver  a  copy  thereof  as  settled  to  each  of  the 
otber  parties  to  be  heard  on  the  trial  of  the  cause,  and  either  of  such  parties 
•hall  be  at  liberty  to  apply  to  the  Judge,  by  summons  within  eight  days,  or 
at  tbe  expiration  of  that  time  on  the  next  day  appointed  for  hearing  sum- 
monses in  this  Court,  to  alter  or  amend  the  same,  and  his  decision  shall  be 


SeiHng  dovm  the  Cause  for  Trial  or  Hearing,  Setting 

down  Cause 

44.  In  cases  to  be  tried  by  a  jury,  the  Petitioner,  after  the  expiration  of  for  Trial. 
eight  days  from  the  delivery  of  copies  of  the  questions  for  the  jury  to  the 
opposite  parties,  or  from  alteration  or  amendment  of  the  same,  in  pursuance 

of  the  order  of  tbe  Judge,  shall  file  such  questions  as  finally  settled  in  the 
Registry,  and  at  the  same  time  set  down  the  cause  as  ready  for  trial,  and  on 
the  same  day  give  notice  of  his  having  done  so  to  each  party  for  whom  an 
appearance  has  been  entered. 

45.  In  cases  to  be  heard  without  a  jury,  the  Petitioner  shall,  after  obtaining 
directions  as  to  the  mode  of  hearing,  set  the  cause  down  for  hearing,  and  on 
the  sanis  day  give  notice  of  his  having  done  so  to  each  party  in  the  cause  for 
whom  an  appearance  has  been  entered. 

46.  If  the  Petitioner  foil  to  file  the  questions  for  the  jury,  or  to  set  down 
the  canse  for  trial  or  hearing,  or  to  give  due  notice  thereof,  for  the  space  of 
Qoe  nxmth,  after  directions  have  been  given  as  to  the  mode  in  which  tbe  cause 
shall  be  tried  or  heard,  either  of  the  Respondents  entitled  to  bo  heard  at  such 
trial  or  hearing  may  file  the  questions  for  the  jury,  and  set  the  cause  down 
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DrvoBCR.  &c  for  trial  or  hcarin<i;,  and  shall  on  the  same  day  eiye  notice  of  his  having  done 

RcLKs  Dec  w  ^  t? 

1866.  '      *    SO  to  the  Petitioner,  and  to  each  of  the  other  parties  to  the  cause  for  whom  ar 
appearance  has  heen  entered. 

47.  A  copy  of  every  notice  of  the  cause  heing  set  down  for  trial  or  hearinn 
shall  be  filed  in  the  Registry,  and  the  cause  shall  come  on  in  its  turn,  unlcs- 
the  Judge  shall  otherwise  direct. 


Trial  or 
Hearing. 


2Vtai  w  Bearing. 

48.  No  cause  shall  be  called  on  for  trial  or  hearing  until  after  the  ex^ratiiiQ 
of  ten  days  from  the  day  when  the  same  has  been  set  down  for  trial  or  hearing, 
and  notice  thereof  has  been  given,  save  with  the  consent  of  all  partiea  tu 
the  suit. 

49.  The  Registrar  shall  enter  in  the  Court  Book  the  finding  of  the  jury  and 
the  decree  of  the  Court,  and  shall  sign  the  same. 

50.  Either  of  the  Respondents  in  the  cause,  after  entering  an  appearance, 
without  filing  an  answer  to  the  petition  in  the  principal  cause,  may  be  heani 
in  respect  of  any  question  as  to  costs,  and  a  Respondent,  who  is  husband  i>r 
wife  of  the  Petitioner,  may  be  heard  also  in  respect  to  any  question  as  to 
custody  of  children,  but  a  Respondent  who  may  be  so  heard  is  not  at  liberty 
to  bring  in  affidavits  touching  matters  in  issue  in  the  principal  cause,  and  no 
such  affidavits  can  be  read  or  made  use  of  as  evidence  in  the  cause. 


Evidence  by 
Affidavit. 


ProcMdin^ 
by  Petition. 


Evidence  taken  by  AffidaviL 

61.  When  the  Judge  has  directed  that  all  or  any  of  the  b^cts  set  forth  in 
the  pleadings  be  proved  by  affidavits,  such  affidavits  shall  be  filed  in  the 
Registry  within  eight  days  from  the  time  when  such  direction  was  given, 
unless  the  Judge  shall  otherwise  direct. 

62.  Counter-affidavits  as  to  any  facts  to  be  proved  by  affidavit  may  be 
filed  within  eight  days  from  the  filing  of  the  affidavits  which  they  are 
intended  to  answer. 

63.  Copies  of  all  such  affidavits  and  counter-affidavits  shall  on  the  day  the 
same  are  filed  be  delivered  to  the  other  parties  to  be  heard  on  the  trial  or 
hearing  of  the  cause,  or  to  their  Solicitora. 

64.  Affidavits  in  reply  to  such  counter-affidavits  cannot  be  filed  without 
permission  of  the  Judge,  or  of  the  Registrars  in  his  absence. 

66.  Application  for  an  order  for  the  attendance  of  a  Deponent  for  the 
purpose  of  being  cross-examined  in  open  Court  shall  be  made  to  the  Jndge, 
on  summons. 

Proceedings  by  Petition. 

66,  Any  party  to  a  cause  who  has  entered  an  appearance  may  apply  oo 
sunmions  to  the  Judge,  or  in  his  absence  to  the  Rc^trara,  to  be  heud  oo 
his  petition  touching  any  collateral  question  which  may  arise  in  a  suit, 

67.  The  party  to  whom  leave  has  been  given  to  be  heaid  on  his  petition 
shall  within  eight  days  file  his  act  on  petition  in  the  Registiy,  and  on  the 
same  day  deliver  a  copy  thereof  to  suoh  parties  in  the  cause  as  an  ttqruK^ 
to  answer  thereto^ 
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58.  Each  party  to  whom  a  copy  of  an  act  on  petition  is  delivered  shall  Di^obce,  &c. 
TiUun  eight  days  alter  receiving  the  same  file  his  or  her  answer  thereto  in   i865. 

:k  Registry^  and  on  the  same  day  deliver  a  copy  thereof  to  the  opposite 
l^rij^  and  the  same  course  shall  be  pursued  with  respect  to  the  reply, 
rejoinder,  &c.,  nntil  the  act  on  petition  is  concluded. 

59.  A  form  of  act  on  petition,  answer,  and  conclusion,  in  Appendix,  No.  9. 

60.  Each  party  to  the  act  on  petition  shall  within  eight  days  from  that  on 
waidb  the  last  statement  in  answer  is  filed,  file  in  the  Registry  such  affidavits 
aii  other  proofii  as  may  be  necessary  in  support  of  their  several  averments. 

61.  After  the  time  for  filing  affidavits  and  proofs  has  expired,  the  party 
Tiing  the  act  on  petition  is  to  set  down  the  petition  for  hearing  in  the  same 
Lsanaer  as  a  cause ;  and  in  the  event  of  his  failing  to  do  so  within  a  month 
Ljj  party  who  has  filed  an  answer  thereto  may  set  the  same  down  for 
\jesimgf  and  the  petition  will  be  heard  in  its  turn  with  other  causes  to  be 
heaid  by  the  Jndge  without  a  jury.  [See  as  to  dismissal  of  petition^  addi- 
iwad  rules,  p.  655,  post.'} 


New  Trial  and  Hearing, 

€2.  An  application  to  the  Judge  for  a  new  trial  of  issues  of  fact  tried  by  a 
j&rr,  or  for  a  re-hearing  of  a  cause,  may  be  made  by  motion  within  fourteen 
diys  fioni  the  day  on  which  the  issues  were  tried  or  the  cause  was  heard,  if 
the  Judge  he  then  sitting  to  hear  motions,  if  not,  on  the  first  day  appointed 
iif  hearing  motions  in  this  Court  after  the  expiration  of  the  fourteen  days. 


New  Trial. 


Petition  for  reversal  of  Decree  of  Judicial  Separation, 

63.  A  Petition  to  the  Court  for  the  reversal  of  a  decree  of  judicial  separation 
mu^t  set  out  the  grounds  on  which  the  Petitioner  relies. — Form  of  such 
Petitioo,  Appendix,  No.  10. 

64.  Before  such  a  Petition  can  be  filed,  an  appearance  on  behalf  of  the 
;^rcy  praying  for  a  reversal  of  the  decree  of  judicial  separation  must  be 
<::.t£;red  in  the  cause  in  which  the  decree  has  been  pronounced. 

65.  A  certified  copy  of  such  a  Petition,  under  seal  of  the  Court,  shall  be 
delivered  personally  to  the  party  in  the  cause  in  whose  favour  the  decree  has 
heen  made,  who  may  within  fourteen  days  file  an  answer  thereto  in  the 
Rt-zistry,  and  shall  on  the  day  on  which  the  answer  is  filed  deliver  a  copy 
thereof  to  the  other  party  in  the  cause,  or  to  his  or  her  proctor,  solicitor,  or 
attorney. 

66.  All  subsequent  pleadings  and  proceedings  arising  from  such  petition 
and  answer  shall  be  filed  and  carried  on  in  the  same  manner  as  before  directed 
in  respect  of  an  original  Petition  for  judicial  separation,  and  answer  thereto, 
eo  far  as  snch  directions  are  applicable. 


Petition  for 
reversal,  &c. 


Demurrer, 

67.  All  demurrers  are  to  be  set  down  for  hearing  in  the  same  manner  as 
<^aaeB,  and  will  come  on  in  their  turn  with  other  causes  to  be  heard  by  the 
Judge  without  a  jury,  unless  the  Judge  shall  direct  otherwise. 


Demurrer. 
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HrvoRCK,  &c. 
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1865. 

Interveatlon 

Queen's 

Proctor. 


Intervention  of  ike  Queen^s  Proctor, 

68.  The  Queen's  Proctor  shall,  within  fourteen  days  after  he  has  obtained 
leave  to  intervene  in  any  cause,  enter  an  appearance  and  plead  to  the  peti« 
tion ;  and  on  the  day  he  files  his  plea  in  the  Registry  shall  deliver  a  copy 
thereof  to  the  Petitioner,  or  to  his  solicitor. 

69.  All  suhseqnent  pleadings  and  proceedings  in  respect  to  the  Quepn^c 
Proctor's  intervention  in  a  cause  shall  be  filed  and  carried  on  in  the  Bain< 
manner  as  before  directed  in  respect  of  the  pleadings  and  proceedings  of  thi 
original  parties  to  the  cause. 


Showing 

Oatuea^nst 

Decree. 


Showing  Cause  tigainst  a  Decree. 

70.  Any  person  wishing  to  show  cause  against  making  absolute  a  dccrp^a 
nisi  for  dissolution  of  a  marriage  shall  enter  an  appearance  in  the  canse  in 
which  such  decree  nisi  has  been  pronounced. 

71.  Every  such  person  shall  at  the  time  of  entering  an  appearance,  or 
within  four  days  thereafter,  file  affidavits  setting  forth  the  fisicts  upon  which 
he  relies. 

72.  Upon  the  same  day  on  which  such  person  files  his  affidavits  he  shall 
deliver  a  copy  of  the  same  to  the  party  in  the  cause  in  whose  fiivour  the 
decree  nisi  has  been  pronounced. 

73.  The  party  in  the  cause  in  whose  favour  the  decree  nisi  has  heen  pro* 
nounced  may,  within  eight  days  after  delivery  of  the  affidavits,  file  aflfida\its4 
in  answer,  and  shall,  upon  the  day  such  affidavits  are  filed,  deliver  a  copy 
thereof  to  the  person  showing  cause  against  the  decree  being  made  ahsolute. 

74.  The  person  showing  cause  against  the  decree  nisi  being  made  absolute 
may  within  eight  days  file  affidavits  in  reply,  and  shall  upon  the  same  <iay 
deliver  copies  thereof  to  the  party  supporting  the  decree  nisi. 

75.  No  affidavits  are  to  be  filed  in  rejoinder  to  the  affidavits  in  reply  with* 
out  permission  of  the  Judge,  or  of  one  of  the  Registrars  in  his  absence. 

76.  The  questions  raised  on  such  affidavits  shall  be  argued  in  such  manner 
and  at  such  time  as  the  Judge  may  on  application  by  motion  direct;  axui  if 
he  thinks  fit  to  direct  any  controverted  questions  of  fact  to  be  tried  by  a  jury,, 
the  same  shall  be  settled  and  tried  in  the  same  manner  and  subject  to  the 
same  rules  as  any  other  issue  tried  in  this  Court. 


Appeals  to 

niuck>iiTt. 


Appeals  to  thefuU  Court, 

11,  An  appeal  to  the  full  Court  from  a  decision  of  the  Judge  must  1^ 
asserted  in  writing  and  the  instrument  of  appeal  filed  in  the  Registry  within 
the  time  allowed  by  law  for  appealing  from  such  decision ;  and  on  the  same 
day  on  which  the  appeal  is  filed,  notice  thereof,  and  a  copy  of  the  appeal,  ^lalt 
be  delivered  to  each  Respondent  in  the  appeal,  or  to  his  or  her  solicitor. — Forzu 
of  Instrument  of  Appeal,  Appendix,  No.  11. 

78.  The  Appellant  within  ten  days  after  filing  his  instrument  of  appeal,  or 
within  such  further  time  as  may  be  allowed  by  the  Judge  or  by  the  Registrars 
in  his  absence,  shall  file  in  the  Registry  his  case  in  support  of  the  appeal  in 
triplicate,  and  on  the  same  day  deliver  a  copy  theiecrf'  to  each  Respondest  in 
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the  appeal,  or  to  bis  solicitor,  who,  within  ten  days  from  the  time  of  such  i>itoicb,  Jec. 
filing  and  delivery  or  from  such  further  time  as  may  be  allowed  for  the  purpose  ^SJ^sw 
hj  the  Judge,  or  the  Registrars  in  his  absence,  shall  be  at  liberty  to  file  in  the 
Registry  a  case  against  the  appeal,  also  in  triplicate,  and  the  Respondent  shall 
on  the  same  day  deliyer  a  copy  thereof  to  the  Appelknt,  or  to  his  solicitor. 

79.  After  the  expiration  of  ten  days  from  the  time  when  the  Respondent  has 
filed  his  case,  or,  if  he  has  filed  none,  from  the  time  allowed  him  for  the  pur- 
pose, the  appeal  shall  stand  for  hearing  at  the  next  sittings  of  the  full  Court, 
and  will  be  called  on  in  its  turn,  imless  otherwise  directed. 

Decree  aheduU. 

80.  All  applications  to  make  absolute  a  decree  nisi  for  dissolution  of  a 
marriage  must  be  made  to  the  Court  by  motion.  In  support  of  such  applica- 
tiooa  it  must  be  shown  by  afiSdavit  filed  with  the  case  for  motion  that  search 
Las  been  made  in  the  proper  books  at  the  Registry  up  to  within  two  days  of 
the  affidavit  being  filed,  and  that  at  such  time  no  person  had  obtained  leave  to 
tntenrene  in  the  cause,  and  that  no  appearance  had  been  entered  nor  any 
affidavitB  filed  on  behalf  of  any  person  wishing  to  show  cause  against  the 
decree  nisi  being  made  absolute;  and  in  case  leave  to  intervene  had  been 
obtained,  or  appearance  entered,  or  affidavits  filed  on  behalf  of  any  such 
person,  it  must  be  shown  by  affidavit  what  proceedings,  if  any,  had  been 
taken  thereon,  but  it  shall  not  be  necessary  to  file  a  copy  of  the  decree  nisi, 
— Form  of  Affidavit,  Appendix,  No.  12.    {See  additumal  nUeB,  p,  655,  poet,) 

Alimony,  Alimony. 

81.  The  wife,  being  the  Petitioner  in  a  cause,  may  ffie  her  petition  for 
alimony  pending  suit  at  any  time  after  the  citation  has  been  duly  served  on 
the  baseband,  or  after  order  made  by  the  Judge  to  dispense  with  such  service, 
provided  tbe  factum  of  marriage  between  the  parties  is  established  by  affidavit 
previonaly  filed.    (^See  additional  rttUe,  p,  654.) 

82.  The  wife,  being  the  Respondent  in  a  cause,  after  having  entered  an 
appearance,  may  also  file  her  petition  for  alimony  pending  suit. 

83.  Form  of  Petition  for  Alimony,  in  Appendix,  No.  13. 

84.  The  husband  shall,  within  eight  days  after  the  filing  and  delivery  of  a 
petition  for  alimony,  file  his  answer  thereto  upon  oath. 

85.  The  husband,  being  Respondent  in  the  cause,  must  enter  an  appearance 
before  he  can  file  an  answer  to  a  petition  for  alimony. 

86.  Tbe  wife,  if  not  satisfied  with  the  husband*s  answer,  may  object  to  the 
same  as  insufficient,  and  apply  to  the  Judge'on  motion  to  order  bun  to  give  a 
further  and  fuller  answer,  or  to  order  his  attendance  on  the  hearing  of  the 
petition  for  the  purpose  of  being  examined  thereon. 

87.  In  case  the  answer  of  the  husband  alleges  that  the  wife  has  property 
of  her  own,  she  may  (within  eigbt  days)  file  a  reply  on  oath  to  that  allega- 
tion; but  the  husband  is  not  at  liberty  to  file  a  rejoinder  to  such  reply 
without  permission  of  the  Judge  or  of  one  of  the  Registrars  in  his  absence. 

88.  A  copy  of  every  petition  for  alimony,  answer  and  reply,  must  be 
delivered  to  tbe  opposite  party,  or  to  his  or  her  solicitor,  on  the  day  the  same 
ijf  filed. 
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89.  After  the  husband  has  filed  his  answer  to  the  petition  for  alimony 
(subject  to  any  order  as  to  costs),  or,  if  no  answer  is  filed,  at  the  expiration  of 
the  time  allowed  for  filing  an  answer,  the  wife  may  proceed  to  examine 
witnesses  in  snpport  of  her  petition,  and  apply  by  motion  for  an  allotment  of 
alimony  pending  suit,  notice  of  the  motion,  and  of  the  intention  to  examine 
witnesses,  being  given  to  the  husband,  or  to  his  solicitor,  four  days  previously 
to  the  motion  being  heard  and  the  witnesses  examined,  onless  the  Judge 
shall  dispense  with  such  notice. 

90.  No  affidavits  can  be  read  or  made  use  of  as  evidenoe  in  support  of  or  in 
opposition  to  the  averments  contained  in  a  petition  for  alimony,  or  in  an 
answer  to  such  a  petition,  or  in  a  reply,  except  such  as  may  be  required  by 
the  Judge  or  by  one  of  the  Registrars. 

91.  A  wife  who  has  obtained  a  final  decree  of  judicial  separation  in  her 
favour,  and  has  previously  thereto  filed  her  petition  for  alimony  pending  suit, 
on  such  decree  being  affirmed  on  appeal  to  Uie  full  Gourti  or  after  the  expira> 
tion  of  the  time  for  appealing  against  the  decree,  if  no  appeal  be  then  pending, 
may  apply  to  the  Judge  by  motion  for  an  allotment  of  permanent  alimony ; 
provided  that  she  shall,  eight  days  at  least  before  making  such  application, 
give  notice  thereof  to  the  husband,  or  to  his  solicitor. 

92.  A  wife  may  at  any  time  after  alimony  has  been  allotted  to  her,  whether 
alimony  pending  suit  or  permanent  alimony,  file  her  petition  for  an  increase  of 
the  alimony  allotted  by  reason  of  the  increased  faculties  of  the  husband,  or 
the  husband  may  file  a  petition  for  a  diminution  of  the  alimony  allotted  by 
reasoi)  of  reduced  faculties ;  and  the  coune  of  proceeding  in  such  cases  shall 
be  the  same  as  required  by  these  rules  and  regulations  in  respect  of  the 
original  petition  for  alimony,  and  the  allotment  thereof^  so  far  as  the  same  are 
applicable. 

98.  Permanent  alimony  shall,  unless  otherwise  ordered,  comm^ioe  and  be 
computed  from  the  date  of  the  final  decree  of  the  Judge  or  of  the  full  Court 
on  appeal,  as  the  case  may  be. 

94.  Alimony  pending  suit,  and  also  permanent  alimony,  shall  be  paid  to 
the  wife,  or  to  some  person  or  persons  to  be  nominated  in  writing  by  her,  and 
approved  of  by  the  Gourt^  as  trustee  or  trustees  on  her  behalf. 


Msintensooe 
aiidSetUe- 


Maintenafice  and  Settlements. 

95.  Applications  to  the  Court  to  exercise  the  authority  given  by  Sectsons 
32  and  45  of  20  &  21  Vict.  c.  85,  and  by  Section  5  of  the  22  &  23  Vict  c.  61, 
are  to  be  made  in  a  separate  petition,  which  must,  unless  by  leave  of  the 
Judge,  be  filed  as  soon  as  by  the  said  statutes  such  appUcations  can  be  made, 
or  within  one  month  thereafter. 

96.  In  cases  of  application  for  maintenance  under  20  d?  21  Vict,  c  85, 
such  petition  may  be  filed  as  soon  as  a  decree  nisi  has  been  pranounoed,  bot 
not  before. 

97.  A  certified  copy  of  such  petition,  under  seal  of  the  Court,  shall  b0 
personally  served  on  the  husband  or  wife  (as  the  case  may  be),  and  on  the 
person  or  persons  who  may  have  any  legal  or  beneficial  interest  in  the  property 
in  respect  of  which  the  application  is  made,  unless  the  Judge  on  motion  shall 
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direct  aay  other  mode  of  service,  or  dispense  with  sernceof  the  same  on  them 
or  either  of  them.  (^See  as  to  rules  97  to  102,  both  indusive,  additional  rtUes, 
11.655.) 

96.  The  husband  or  wife  (as  the  case  may  he),  and  the  other  person  or 
pesvoQs  (if  any)  who  are  served  with  sach  petition,  within  fourteen  days  after 
serrice,  may  file  his,  her,  or  their  answer  on  oath  to  the  said  petition, 
aad  shall  oa  the  same  day  deliver  a  oopy  thereof  to  the  opposite  party,  or  to 
ha  solicitor. 

99.  Any  person  served  with  the  petition,  not  being  a  party  to  the  principal 
caoaey  most  enter  an  appearance  before  he  or  she  can  file  an  answer  thereto. 

100.  Within  fourteen  days  from  the  filing  the  answer,  the  opposite  party 
may  file  a  reply  thereto^  and  the  same  period  shall  be  allowed  for  filing  any 
farther  pleading  by  way  of  rejoinder. 

101.  Soch  pleadings,  when  completed,  shall  in  the  first  instance  be  referred 
to  one  of  the  B^pstrars,  who  shall  investigate  the  averments  therein  con- 
tained, in  the  presence  of  the  parties,  or  their  solicitors,  and  who  for  that 
porpooe  ahall  be  at  liberty  to  require  the  production  of  any  documents 
referred  to  in  such  pleadings,  or  to  call  for  any  affidavits,  and  shall  report  in 
writing  to  the  Court  the  result  of  his  investigation,  and  any  special  circum- 
stances to  be  taken  into  consideration  with  reference  to  the  prayer  of  the 
petition. 

102.  The  report  of  the  Begistrar  shall  be  filed  in  the  Begistry  by  the 
hushend  or  wife  on  whose  behalf  the  petition  has  been  filed,  who  shall  give 
notioe  thereof  to  the  other  parties  heard  by  the  Begistrar ;  and  either  of  the 
parties,  within  fourteen  days  after  such  notice  has  been  given,  if  the  Judge 
be  then  sitting  to  hear  motions,  otherwise  on  the  first  day  appointed  for 
motions  after  the  expiration  of  fourteen  days,  may  be  heard  by  the  Judge  on 
motion  in  objection  to  the  Begistrar^s  report,  or  may  apply  on  motion  for  a 
decree  or  order  to  confirm  the  same,  and  to  carry  out  the  prayer  of  the  petition. 

103.  The  costs  of  a  wife  of  and  arising  from  the  said  petition  or  answer 
dull  not  be  allowed  on  taxation  of  costs  against  the  husband  before  the  final 
decree  in  the  principal  cause,  without  direction  of  the  Judge. 


Dnroitci»Acc. 

RULKS, 

Dbc.  18€6. 


Custody  of  and  Access  to  Children, 

104.  Before  the  trial  or  hearing  of  a  cause  a  husband  or  wife  who  are 
parties  to  it  may  apply  for  an  order  with  respect  to  the  custody,  maintenance, 
or  education  of  or  for  access  to  children,  issue  of  their  marriage^  to  the  Judge 
t^  motion  founded  on  affidavit. 


Custody,  fte., 
ofCailUron. 


Guardians  to  Minors, 

106.  A  minor  above  the  age  of  seven  years  may  elect  any  one  or  more 
of  his  or  her  next  of  kin,  or  next  friends,  as  guardian,  for  the  purpose  jof  pro- 
ceeding on  his  or  her  behalf  as  Petitioner,  Respondent,  or  Intervener  in 
a  cause. — Form  of  an  Instrument  of  Election,  Appendix,  No.  14. 

10&  The  necessary  instrument  of  election  must  be  filed  in  the  Begistry 
before  the  guardian  elected  can  be  permitted  to  extract  a  citation  or  to  enter 
an  appearance  on  behalf  of  the  minor. 
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107.  When  a  minor  shall  elect  some  person  or  persons  other  tban  bis  or 
her  next  of  kin,  as  guardian  for  the  purposes  of  a  suit,  or  when  an  infant 
(under  the  age  of  seven  years)  becomes  a  party  to  a  suit,  application,  founded 
on  affidavit,  is  to  be  made  to  one  of  the  Registrars,  who  will  assign  a  gaardian 
to  the  minor  or  infant  for  such  suit. 

108.  It  shall  not  be  necessary  for  a  minor  who,  as  an  alleged  adulterer, 
is  made  a  co-respondent  in  a  suit,  to  elect  a  guardian  or  to  have  a 
assigned  to  him  for  the  purpose  of  conducting  his  defence. 


SabpoBDAs.  8tibpoena$* 

109.  Every  subpoena  shall  be  written  or  printed  on  parchment,  and  may 
include  the  names  of  any  number  of  witnesses.  The  party  issuing  the  same, 
or  his  or  her  solicitor,  shall  take  it^  together  with  a  precipe,  to  the  R^^istry, 
and  there  get  it  signed  and  sealed,  and  there  deposit  the  pnecipe. — ^Forms  of 
Subpoena,  Nos.  15  and  17,  and  Forms  of  PriBcipe,  Noa.  16  and  18,  Appendix. 
{See  rule  180,  page  651.) 


WrlU . 


Notiooi. 


Senrice. 


Write  of  Attachment  and  other  Writs, 

110.  Applications  for  writs  of  attachment,  and  also  for  writs  of  fieri  fiicias 
and  of  sequestration,  must  be  made  to  the  Judge  by  motion  in  Court. 

111.  Such  writs,  when  ordered  to  issue,  are  to  be  prepared  by  the  party  at 
whose  instance  the  order  has  been  obtained,  and  taken  to  the  Rej^istry,  with 
an  office  copy  of  the  order,  and,  when  approved  and  si;^ned  by  one  of  the 
Registrars,  shall  be  sealed  with  the  seal  of  the  Court,  and  it  shall  not  be 
necessary  for  the  Judge  or  for  other  Judges  of  the  Court  to  sign  such 
writs. 

112.  Any  person  in  custody  under  a  writ  of  attachment  may  apply  for  his 
or  her  discharge  to  the  Judge  if  the  Court  be  then  sitting*;  if  not,  then  to  one 
of  the  Registrars,  who  for  good  cause  shown  shall  have  power  to  order  such 
discharge. 

Notices* 

113.  All  notices  required  by  these  Rules  and  Regulations,  or  by  the  pnctioe 
of  the  Court,  shall  be  in  writing,  and  signed  by  the  party,  or  by  his  or  bcr 
solicitor. 

Service  of  Notices,  Ac. 

114.  It  shall  be  sufficient  to  leave  all  notices  and  copies  of  pleadings  and 
other  instruments  which  by  these  rules  and  regulations  are  required  to  he 
given  or  delivered  to  the  opposite  parties  in  the  cause,  or  to  their  solicitcrs, 
and  personal  service  of  which  is  not  expressly  required  at  the  address  fur- 
nished as  aforesaid  by  the  Petitioner  and  Respondent  respectively. 

'  115.  When  it  is  necessary  to  give  notice  of  any  motion  to  be  made  to  (he 
Court,  such  notice  shall  be  served  on  the  opposite  parties  who  have  entered 
an  appearance  four  clear  days  previously  to  the  hearing  of  such  motion,  and  a 
copy  of  the  notice  so  sei*ved  shall  be  filal  in  the  Registry  with  the  case  Av 
motion,  but  no  proof  of  the  service  of  the  notice  will  be  required,  onfess  by 
direction  of  the  Judge. 
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116.  If  ao  order  be  obtaiaed  on  motion  without  due  notice  to  the  opposite  i>iToscB,ftc., 
jvtieg,  rach  order  will  be  rescinded  on  the  application  of  the  parties  upon  dec.  ises. 
wban  the  notice  should  have  been  served  ;  and  the  expense  of  and  arising 

fnxD  the  rescinding  of  such  order  shall  fall  on  the  party  who  obtained  it, 
Bslea  the  Judge  shall  otherwise  direct. 

117.  When  it  is  necessary  to  serve  personally  any  order  or  decree  of  the 
Goort,  the  original  order  or  decree,  or  an  office  copy  thereof,  under  seal  of 
the  Court,  must  be  produced  to  the  party  served,  and  annexed  to  the  affidavit 
of  senrice  marked  as  an  exhibit  by  the  Commissioner  or  other  person  before 
vhom  the  affidavit  is  sworn. 

Office  Copies,  Extracts^  <fec.  Office  Copies. 

118.  '*  The  Registrars  of  the  Principal  Registry  of  the  Court  of  Probate  are 
to  have  the  custody  of  all  pleadings  and  other  documents  now  or  hereafter  to 
l«  brought  in  or  filed,  and  of  all  entries  of  orders  and  d(x:rees  made  in  any 
nuLtter  or  suit  depending  in  the  Court  for  Divorce  and  Matrimonial  Causes ; 
vid  all  Rules  aud  Orders,  and  Fees  i)ayable  in  respect  of  searches  for  and 
iosptt^tion  or  copies  of  and  extracts  from  and  attendance  with  books  and 
<iociimeuts  in  the  Registry  of  the  Court  of  Probate,  shall  extend  to  such 
p]€adings  and  other  documents  brought  in  or  filed,  and  all  entries  of  orders 
^  decrees  made  in  the  Court  for  Divorce  and  Matrimonial  Causes,  save 
titat  the  length  of  copies  and  extracts  shall  in  all  cases  be  computed  at  the 
tttc  of  72  words  per  folio." 

119.  ''Ofiice  copies  or  extracts  furnished  from  the  Registry  of  the  Court  of 
Prokte  will  not  be  collated  with  the  originals  from  which  the  same  are 
tt)}iied,  unless  spedally  required.  Every  copy  so  required  to  be  examiiii^ 
shall  be  certified  under  the  hand  of  one  of  the  Priuci^jal  Registrars  of  the 
Coart  of  l*robate  to  be  an  Examined  Copy." 

120.  The  seal  of  the  Court  will  not  be  affixed  to  any  copy  which  is  not 
oertified  to  be  an  examined  copy. 

Time  fixed  by  these  Bules.  Time. 

121.  The  Judge  shall  in  ever}'  case  in  which  a  time  is  fixed  by  these  Rules 
ao^l  Regulations  for  the  performance  of  any  act,  or  for  any  proceeding  in 
default,  have  power  to  extend  the  same  to  such  time  and  with  such  qualifica- 
tions and  restrictions  and  on  such  terms  as  to  him  may  seem  fit. 

122.  To  prevent  the  time  limited  for  the  performance  of  any  act,  or  for  any 
prijcecdiiig  in  default,  from  expiring  before  application  can  be  made  to  the 
Judge  for  an  extension  thereof,  any  one  of  the  Registrars  may,  upon  reasonable 
<^Qse  being  shown,  extend  the  time,  provided  that  such  time  shall  in  no 
case  be  extended  beyond  the  .day  upon  which  the  Judge  shall  next  sit  in 
Chambers. 

123.  The  time  fixed  by  these  Rules  and  Regulations  for  the  performance  of 
^y  act  or  for  any  proceeding  in  a  cause,  shall  in  all  cases  be  exclusive  of 
Stiodays,  Christmas  Day,  ana  Good  Friday. 

Protection  Orders,  oldS?* 

124.  Applications  on  the  ]iart  of  a  wife  deserted  by  her  husband  for  an 
(^der  to  protect  her  earnings  and  property,  acquired  since  the  commencement 
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T)nroRci,ftc.,  of  8uch  desertion,  shall  be  made  in  writing  to  the  Jndge  in  Chamben,  and 
supported  by  affidavit — Fonn  of  Application,  Appendix,  Na  19. 

125.  Applications  for  the  discharge  of  any  order  made  to  protect  the 
earnings  and  property  of  a  wife  are  to  be  made  to  the  Judge  by  motion, 
and  supported  by  affidavit  Notice  of  such  motion,  and  oopies  of  any 
affidavit  or  other  document  to  be  read  or  used  in  support  thereof^  must  be 
personally  served  on  the  wife  eight  clear  days  before  the  motion  is  lieard. 


Bond  not 
required. 


Soliciior. 


Immediate 
Examination 
of  Witneas. 


Gnmmls- 
tions.  &C.,  for 
ExamtnaUon 
of  WitncMes. 


Bond  not  required. 

126.  On  a  decree  of  judicial  separation  being  pronounced,  it  shall  not  be 
necessary  for  either  party  to  enter  into  a  bond  conditioned  against  marrying 
again. 

Change  of  Sdidtcr. 

127.  A  party  may  obtain  an  order  to  change  his  or  her  solicitor,  iixx>ii 
application  by  summons  to  the  Judge,  or  to  the  Registrars  in  his  absenoe. 

128.  In  case  the  former  solicitor  neglects  to  file  his  bill  of  costs  for  tazatkn 
at  the  time  required  by  the  order  served  upon  him,  ihe  party  ntay,  witb  the 
sanction  and  by  order  of  the  Judge  or  of  the  Registrars,  proceed  in  the 
by  the  new  solicitor,  without  previous  payment  of  such  costs. 

Order  for  the  immediate  EaMmindUon  cf  a  Witness, 

129.  Application  for  an  order  for  the  immediate  examination  of  a 
who  is  within  the  jurisdiction  of  the  Oourt  is  to  be  made  to  the  Judge,  or  to 
the  Registrars  in  his  absence,  by  summons,  or  if  on  behalf  of  a  PedUoner 
proceeding  in  default  of  appearance  of  the  parties  cited  in  the  cause  without 
summons  before  one  of  the  Registrars,  who  will  direct  the  order  to  iasiie,  or 
refer  the  application  to  the  Judge,  as  he  may  think  fit 

130.  Such  witness  shall  be  examined  vivft  voce,  unless  otberwiae  directed, 
before  a  person  to  be  agreed  upon  by  the  parties  in  the  cause,  or  to  be  nomi- 
nated by  the  Judge  or  by  the  Registrars  to  whom  the  application  for  the 
order  is  made. 

131.  The  parties  entitled  to  cross-examine  the  witness  to  be  examined 
under  such  an  order  shall  have  four  clear  days*  notice  of  the  time  apd  place 
appointed  for  the  examination,  unless  the  Judge  or  the  Registrars  to  whom 
the  application  is  made  for  the  order  shall  direct  a  shorter  notice  to  be 
given. 

Commiesiona  and  Bequintumsfor  Examination  of  Witntaaes, 

132.  Application  for  a  commission  or  requisition  to  examine  witnesses  who 
are  out  of  the  jurisdiction  of  the  Court  is  to  be  made  by  summon^  or  if  on 
behalf  of  a  Petitioner  proceeding  in  default  of  appearance  withont  summons, 
before  one  of  the  Registrars,  who  will  order  such  commission  or  requisition  to 
issue,  or  refer  the  application  to  the  Judge,  as  he  may  think  fit. 

188.  A  commission  or  requisition  for  examination  of  witnesses  may  be 
addressed  to  any  person  to  be  nominated  and  agreed  upon  by  the  parties  in 
the  cause,  and  approved  of  by  the  Registrar,  or  for  want  of  agreement  to  be 
nominated  by  the  Registrar  to  whom  the  application  is  made. 

134.  The  <x)mmi8sion  or  requisition  is  to  be  drawn  up  and  prepared  by  the 
party  applying  for  the  same,  and  a  copy  thereof  sludl  be  delivaed  to  the 
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ptftM  entitled  to  cnMs-ezamine  the  witnesseB  to  be  exunmed  theremider  jyi^ouaajko. 
two  dear  days  before  sach  oommiflBioii  or  requisition  shall  issue,  uuder  seal  j^^^^. 
uf  the  Goorty  and  they  or  either  of  them  may  apply  to  one  of  the  Regia^rars 
bf  rammons  to  alter  or  amend  the  commission  or  requisition,  or  to  insert 
uy  special  provisioii  therein,  and  the  Registrar  shall  make  an  order  on  such 
applicitioQ,  or  refer  the  matter  to  the  Judge. — Form  of  a  Commission  and 
fiequisition.  Appendix,  Ko.  20. 

135.  Any  of  the  parties  to  the  cause  may  apply  to  one  of  the  Registran  by 
sQmmoDs  for  leave  to  join  in  a  commission  or  requisition,  and  to  examine 
viioesses  thereunder;  and  the  Registrar  to  whom  the  application  is  made 
nuy  direct  the  neoessary  alterations  to  be  made  in  the  commission  or  requi- 
BitioQ  for  that  purpose,  and  settle  the  same,  or  refer  the  application  to  the  Judge. 

136.  After  the  issuing  of  a  summons  to  show  cause  why  a  party  to  the 
cuue  should  not  have  leave  to  join  in  a  commission  or  requisition,  such  com- 
mUaoD  or  requisition  shall  not  issue  under  seal  without  the  direction  of  one 
of  the  Registrars. 

137.  In  case  a  husband  or  wife  shall  apply  for  and  obtain  an  order  or  a 
commission  or  requisition  for  the  examination  of  witnesses,  the  wife  shall  be 
it  liberty,  without  any  special  order  for  that  purpose,  to  apply  by  summons 
to  one  of  the  R^strars  to  ascertain  and  report  to  the  Court  what  is  a  sufficient 
mm  of  money  to  be  paid  or  secured  to  the  wife  to  cover  her  expenses  in 
attmding  at  the  examination  of  such  witnesses  in  pursuance  of  such  order,  or 
in  Tirtue  of  such  commission  or  requisition,  and  such  sum  of  money  shall  be 
ptid  or  secured  before  such  order  or  such  commission  or  requisition  shall  issue 
from  the  Registry,  unless  the  Judge  or  one  of  the  Registrars  in  his  absence 
ifaiU  otherwise  direct     (See  additional  rules,  p.  656.) 

Jffidavits.  AffidftTita. 

138.  Every  affidavit  is  to  be  drawn  in  the  first  person,  and  the  addition  and 
trne  place  of  abode  of  every  deponent  is  to  be  inserted  therein. 

139.  In  every  affidavit  made  by  two  or  more  persons,  the  names  of  the 
aeveial  perscns  making  it  are  to  be  written  in  the  jurat. 

140.  Ko  affidavit  will  be  admitted  in  any  matter  depending  in  the  Court 
in  which  any  material  part  is  written  on  an  erasure,  or  in  the  jurat  of  which 
there  is  any  interlineation  or  erasure,  or  in  which  there  is  any  interlineation 
the  extent  of  which  at  the  time  when  the  affidavit  was  sworn  is  not  clearly 
fthowQ  hy  the  initials  of  the  Registrar,  Commissioner,  or  other  authority  before 
irhom  it  was  sworn. 

141.  Where  an  affidavit  is  made  by  any  person  who  is  bliod,  or  who,  from 
lu8  or  her  signature  or  otherwise,  appears  to  be  illiterate,  the  Registrar,  Com- 
oussiooer,  or  other  authority  before  whom  such  affidavit  is  made  is  to  state  in 
the  jurat  that  the  affidavit  was  read  in  the  presence  of  the  party  making  the 
same,  and  that  such  party  seemed  perfectly  to  understand  the  same,  and  also 
i^e  his  or  her  mark  or  wrote  his  or  her  signature  thereto  in  the  presence  of 
the  R^strar,  Commissioner,  or  other  authority  before  whom  the  affidavit  was 
made. 

142.  Ko  affidavit  is  to  be  deemed  sufficient  which  has  been  sworn  before 
the  party  <m  whose  behalf  the  same  is  offered,  or  before  his  or  her  solicitor,  or 
Wore  a  partner  or  clerk  of  his  or  her  solicitor. 
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143.  Solicitors  and  tbeir  clerks,  if  acting  for  any  other  solicitor,  shall  be 
snbject  to  the  Rules  and  Regulations  in  respect  of  taking  affidavits  which  are 
applicable  to  those  in  whose  stead  they  are  acting. 

144.  No  affidavit  can  be  read  or  used  unless  the  proper  stamps  to  denote 
the  fees  payable  on  filing  the  same  are  delivered  with  such  affidavit. 

145.  Where  a  special  time  is  fixed  for  filing  affidavits,  no  affidavit  filed 
after  that  time  shall  be  used  unless  by  leave  of  the  Judge. 

146.  The  above  Rules  and  Regulations  in  respect  to  affidavits  shall,  so  far 
as  the  same  are  applicable,  be  observed  in  respect  to  affirmations  and  declara- 
tions to  be  read  or  used  in  the  Court 


CSunfor 
Motion. 


C<ue8  for  Motion. 

147.  Cases  for  motion  are  to  set  forth  the  style  and  object  of,  and  the 
names  and  descriptions  of  the  parties  to,  the  cause  or  proceeding  before  the 
Court ;  the  proceedings  already  had  in  the  cause,  and  the  dates  of  the  same; 
the  prayer  of  the  party  on  whose  behalf  the  motion  is  made,  and  briefly,  the 
circumstances  on  which  it  is  founded. 

148.  If  the  cases  tendered  are  deficient  in  any  of  the  above  particulars,  the 
same  shall  not  be  received  in  the  R^stry  without  permission  of  one  of  the 
Registrars. 

149.  On  depositing  the  case  in  the  Registry,  and  giving  notice  of  the 
motion,  the  affidavits  in  support  of  the  motion,  and  all  original  documents 
referi'ed  to  in  such  affidavits,  or  to  be  referred  to  by  counsel  on  the  hearing  of 
the  motion,  must  be  also  left  in  the  R^istry ;  or  in  case  such  affidavits  or 
documents  have  been  already  filed  or  deposited  in  the  Registry,  the  same 
must  be  searched  for,  looked  up,  and  deposited  with  the  proper  clerk,  in  order 
to  their  being  sent  with  the  case  to  the  Judge. 

150.  Copies  of  any  affidavits  or  documents  to  be  read  or  used  in  support  of 
a  motion  are  to  be  delivered  to  the  opposite  parties  to  the  suit  who  are 
entitled  to  be  heard  in  opposition  thereto. 


Taxation 
Co«tB. 


Jhxing  BiUs  of  CobU. 

151.  ''All  bills  of  costs  are  referred  to  the  Registrars  of  the  Principal 
Registry  of  the  Court  of  Probate  for  taxation,  and  may  be  taxed  by  them, 
without  any  special  order  for  that  purpose.    Such  bills  are  to  be  filed  in  the 

Registry." 

152.  Notice  of  the  time  appointed  for  taxation  will  be  forwarded  to  the 
party  filing  the  bill,  at  the  address  furnished  by  such  party. 

153.  The  party  who  has  obtained  an  appointment  to  tax  a  bill  of  ooste 
shall  give  the  other  party  or  parties  to  be  heard  on  the  taxation  thereof  at 
least  one  clear  day's  notice  of  such  appointment,  and  shall  at  or  before  the 
same  time  deliver  to  him  or  them  a  copy  of  the  bill  to  be  taxed. 

154.  "  When  an  appointment  has  been  made  by  a  Registrar  of  the  Coart  of 
Probate  for  taxing  any  bill  of  costs,  and  any  parties  to  be  beard  on  the 
taxation  do  not  attend  at  the  time  appointed,  the  Registrar  may  neverthelc^ 
proceed  to  tax  the  bill  after  the  expiration  of  a  quarter  of  an  hour,  upon  heii^ 
satisfird  by  affidavit  that  the  {parties  not  in  attendance  had  duo  notice  of  the 
time  apix>intcd." 
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155-  The  bai  of  costs  of  any  solicitor  will  be  taxed  on  his  application  as  jHvoBxmjkc^ 
a^inst  his  idient,  after  sufficient  notice  given  to  the  person  or  persons  liable  ^^^^* 
for  the  payment  thereof  or  on  the  application  of  such  person  or  persons,  after 
safficiait  notice  given  to  the  practitioner. 

156.  The  fees  payable  on  the  taxation  of  any  bill  of  costs  shall  be  paid  by 
the  party  oo  whose  application  the  bill  is  taxed,  and  shall  be  allowed  as  part 
of  sach  bill ;  but  if  more  than  one  sixth  of  the  amount  of  any  bill  of  costs 
taxed  as  between  practitioner  and  client  is  disallowed  on  tbe  taxation  thereof, 
DO  costs  incurred  in  such  taxation  shall  be  allowed  as  part  of  such  bilL 

157.  If  an  order  for  payment  of  costs  is  required,  the  same  may  be  obtained 
by  sammons,  on  the  amount  of  such  costs  being  certified  by  the  Begistrar. 
(^)c«  oZsD  rtUe  177, p.  651.) 

Wi/e^s  Costs.  Wllb'0  Oosu. 

158.  After  directions  given  as  to  the  mode  of  hearing  or  trial  of  a  cause,  or 
in  an  earlier  stage  of  a  cause  by  order  of  the  Judge,  or  of  the 

Begistrars  in  his  absence,  to  be  obtained  on  summons,  a  wife    8se  Amended 
who  has  entered  an  appearance  may  file  her  bill  of  costs  for    Itiils,p.'6M. 
taxation  as  against  her  husband,  and  the  Registrar  to  whom 
such  bill  of  costs  is  referred  for  taxation  shall  at  the  same  time,  if  directions 
as  to  the  mode  of  hearing  or  trial  have  been  given,  otherwise  when  the  same 
are  given,  ascertain  and  report  to  the  Court  what  is  a  sufficient  sum  of 
money  to  be  paid  into  the  Registry,  or  what  is  a  sufficient  security  to  bo 
given  by  the  husband  to  cover  the  costs  of  the  wife  of  and  incidental  to  the 
hearing  or  trial  of  the  cause. — ^Form  of  Bond  for  securing  a  Wife's  Costs  of 
Hearing  or  Trial  of  a  Cause,  Appendix,  No.  21. 

159.  When  at  the  hearing  or  trial  of  a  cause  the  decision  of  the  Judge  or  the 
verdict  of  the  jury  is  against  the  wife,  no  costs  of  the  wife  of  and  incidi^ntal 
to  such  hearing  or  trial  shall  be  allowed  as  against  the  husband,  except  such 
as  shall  be  applied  for,  and  ordered  to  be  allowed  by  the  Judge,  at  the  time 
of  such  hearing  or  trial    (^See  additioruU  rules,  p,  656.) 

Bummonses,  SommoiiMM. 

160.  "  A  summons  may  be  taken  out  by  any  person  in  any  matter  or  suit 
depending;  in  the  Court  for  Divorce  and  Matrimonial  Causes,  provided  there  is 
DO  rule  or  practice  requiring  a  different  mode  of  proceeding." 

161.  The  name  of  the  cause  or  matter,  and  of  the  agent  taking  out  the 
summons,  is  to  be  entered  in  the  Summons  Book,  and  a  true  copy  of  the 
summons  is  to  be  served  on  the  party  summoned  one  clear  day  at  least  before 
the  summons  is  returnable,  and  before  7  o'clock  p.m.  On  Saturdays  the  copy 
of  the  summons  is  to  be  served  before  2  o'clock  p.m. 

162.  On  the  day  and  at  the  hour  named  in  the  summons  the  party  taking 
oat  the  same  is  to  present  himself  with  the  original  summons  at  the  Judge's 
Chambers,  or  elsewhere  appointed  for  hearing  the  same. 

163.  Both  parties  will  be  heard  by  the  Judge,  who  will  make  such  order  as 
he  may  tbink  fit,  and  a  minute  of  such  order  will  be  made  by  one  of  the 
Registrars  in  the  Summons  Book. 

164.  If  the  party  summoned  do  not  appear  after  the  laiiso  of  half  an  hour 
from  the  time  named  in  the  summons,  the  party  taking  out  the  summons 
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shall  be  at  liberty  to  go  before  the  Ju^e,  who  will  thereapon  make  such  order 
as  he  may  think  fit. 

165.  An  attendance  on  behalf  of  the  party  summoned  for  the  space  of  half 
an  hour,  if  the  party  taking  out  the  summons  do  not  during  such  time  appear, 
will  be  deemed  sufficient,  and  bar  the  party  taking  out  the  snmmoiiB  from  the 
right  to  go  before  the  Judge  on  that  occasion. 

166.  If  a  formal  order  is  desired,  the  same  may  be  had  on  the  application 
of  either  party,  and  for  that  purpose  the  original  summons,  or  the  copy  served 
on  the  party  summoned,  must  be  filed  in  the  Registry.  An  order  will  there- 
upon be  drawn  up,  and  delivered  to  the  person  filing  such  summons  or  copy. 

167.  If  a  Rtmimons  is  brought  to  the  Registiy,  with  consent  to  an  order 
endorsed  thereon,  signed  by  the  party  summoned,  or  by  his  solicitor,  an  order 
will  be  drawn  up  without  the  necessity  of  going  before  the  Judge :  provided 
that  the  order  sought  is  in  the  opinion  of  the  Registrar  one  which,  under  tiie 
circumstances,  would  be  made  by  the  Judge. 

168.  The  same  Rules  and  Regulations  shall,  so  far  aa  applicable,  be 
observed  in  respect  to  summonses  which  may  be  heard  and  dispoaed  of  by  the 
Registrars. 

Payment  of  Money  out  of  Court, 

169.  "  Persons  applying  for  payment  of  money  out  of  Court  are  to  bring  into 
the  Registry  a  notice  in  writing  setting  forth  the  day  on  which  the  money  applied 
for  was  paid  into  the  Registry,  the  minute  entered  in  the  Court  books  on 
receiving  the  same,  the  date  and  particulars  of  the  order  for  payment  to  the 
applicant.  In  case  the  money  applied  for  be  in  payment  of  ooets,  the  notice 
must  also  set  forth  the  date  of  filing  the  bill  for  taxation,  and  of  the  Registiar's 
certificate." 

170.  *'  The  above  notice  must  be  deposited  in  the  Registry  two  dear  days 
at  least  before  the  money  is  paid  out,  and  is,  in  that  interval,  to  be  examiued 
by  one  of  the  Clerks  of  the  Registiy  with  the  original  entries  in  the  Court 
books,  and  the  bills  of  costs  referred  to  in  it,  and  certified  by  such  Clerk  to  be 
correct." 

171.  "  When  the  Court  is  not  sitting,  payment  of  money  out  of  Court  will 
be  made  only  on  such  day  or  days  of  the  week  as  may  be  fixed  by  the 
Registrars,  notice  whereof  will  be  given  in  the  Registry." 


Reglvtries 
and  Officers. 


Hegtstries  and  Officers, 

172  and  173  provide  in  efifect  that  the  Record  Keepers,  the  Seakr,  and 
other  officers  of  the  Principal  Registry  of  the  Court  of  Probate,  shall  discharge 
the  same  or  similar  duties  in  the  Court  for  Divorce  and  Matrimonial  Osnset, 
and  in  the  Registry  thereof,  as  they  discharge  in  the  Court  of  Probate  and  the 
Principal  Registry  thereof.* 


21  ft  22  Vict 
C93. 


Proceedings  under  the  **  Legitimacy  Declaration  Act^  1858." 

174.  The  above  Rules  and  Regulations,  so  far  as  the  same  may  be  appli- 
cable, shall  extend  to  applications  and  proceedings  under  **  the  L^tiioAcy 
Declaration  Act,  1858." 


•  ThiBBcglatryaoiltlieoiloeriftreiiowaBegistiyaaioflloeriortlMSuiiramtCNii 
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ADDITIONAL  EULES  AND  BEGULATIONS.      K"^* 

Jav.  18W. 

[30th  of  Jahuabt  1869.] 
JReBtitution  of  Conjugal  Bights,  BettitvtiofD 

,    „    of  Coi\Ju8ftl 

175.  The  affidavit  filed  with  the  Petition,  as  required  hy  Rule  2,  Bhall  Rights. 
fartber  state  sufficient  facts  to  satisfy  one  of  the  Registrara  that  a  written 
demand  for  cohabitation  and  restitution  of  conjugal  rights  has  been  made  by 

the  Petitioner  upon  the  party  to  be  cited,  and  that  after  a  reasonable  oppor- 
tunity for  compliance  therewith  such  cohabitation  and  restitution  of  conjugal 
righta  has  been  withheld. 

176.  At  any  time  after  the  commencement  of  proceedings  for  restitution  of 
oonju^  rights  the  Respondent  may  apply  by  summons  to  the  Judge,  or  to 
the  Registrars  in  his  absence,  for  an  order  to  stay  the  proceedings  in  the  cause 
by  reason  that  he  or  she  is  willing  to  resume  or  to  return  to  cohabitation  with 
the  Petitioner. 

Aa  to  Costs.  Oortk 

177.  In  all  cases  in  which  the  Court  at  the  hearing  of  a  cause  condemns 
any  party  to  the  suit  in  costs,  the  solicitor  of  the  party  to  whom  such  costs 
are  to  be  paid  may  forthwith  file  his  bill  of  costs  in  the  Registry,  and  obtain 
aa  appointment  for  the  taxation,  proyided  that  such  taxation  shall  not  take 
place  bef<»e  the  time  allowed  for  moving  for  a  new  trial  or  re-hearing  shall 
have  expired ;  or,  in  case  a  rule  nisi  should  have  been  granted,  until  the  rule 
is  disposed  of,  unless  the  Judge  shall,  for  cause  shown,  direct  a  more  speedy 
taxation. 

178.  Upon  the  Registrar's  certificate  of  costs  being  signed,  he  shall  at  once 
tone  an  order  of  the  Court  for  payment  of  the  amount  within  seven  days. 

179.  This  order  shall  be  served  on  the  solicitor  of  the  party  liable,  [or  if  it 
is  desired  to  enforce  the  order  by  attachment  on  the  party  himself],  and  if  the 
costs  be  not  paid  within  the  seven  days  a  writ  of  Fieri  facias  or  writ  of 
sequestration  shall  be  issued  as  of  course  in  the  Registry,  upon  an  affidavit  of 
service  of  the  Order,  and  nonpayment. 

As  to  Subpoenas,  SabpoeoM. 

180.  The  issuing  of  fresh  subpoenas  in  each  term  shall  be  abolished,  and  it 
shall  not  be  necessary  to  serve  more  than  one  subpcena  upon  any  witness. 


ADDITIONAL  AND  AMENDED  EULES  AND  REGULA-  g^_ 
TIONS  FOB  HER  MAJESTY'S  COURT  FOR  DIVORCE  i«»-  ' 
AND  MATRIMONIAL  CAUSES. 

181.  All  summonses  heretofore  heard  by  the  registrars  of  the  principal  Sommonaes. 
registry  of  the  Court  of  Probate  in  the  absence  of  the  Judge  Ordizuuy  shall 
hereafter  be  heard  before  one  or  more  of  the  registrars  at  the  principal  registry 

of  that  Court  during  the  period  appointed  for  the  sittings  of  the  Court  at 
Westminster,  as  well  as  in  the  Judge^s  absence. 

182.  All  rules  and  regulations  in  respect  to  sunmionses  now  heard  before 
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the  Judge  Ordinary  in  chambers  at  Westminster  shall,  so  far  as  the  same  are 
applicable,  be  observed  in  respect  of  the  summonses  heaid  before  one  or  more 
of  the  registrars  at  the  principal  registry. 

183.  The  registrar  before  whom  the  summons  is  heard  will  direct  sndi 
order  to  issue  as  he  shall  think  fit,  or  refer  the  matter  at  once  to  the  Judge 
Ordinary. 

184.  Any  person  heard  on  the  summons  objecting  to  the  order  so  issued 
under  the  direction  of  the  registrars  may,  subject  to  any  order  as  to  costs, 
apply  to  the  Judge  Ordinary  on  summons  to  rescind  or  vary  the  same. 

NOTICE. 

In  pursuance  of  the  above  additional  and  aniended  rules  and  rpgulations, 
one  of  the  registrars  of  the  principal  registry  of  Her  Majenty's  Court  of 
Probate  will  attend  at  the  principal  registry,  Somerset  House,  to  hear 
summonses  on  Monday,  the  1st  day  of  March,  1875,  and  on  every  succeediog 
Monday  until  further  notice  at  twelve  o'clock. 

Form  of  Suhmons. 

In  Her  Majesty's  Court  for  Divorce  and  Matrimonial  Causes. 

against 

Let  the  attend  the  registrars  of  the  principal  registry  of  Her 

Majesty's  Court  of  Probate  at  the  principal  registry  of  that  Court  at  Somerset 
House,  Strand,  on  next,  the  day  of  at  of  the  clock  in 

the  noon,  to  shew  cause  why 

Dated  day  of  187 

This  summons  issued  by  registrar. 

[See  W.  N.  March  6, 1876.] 


Amkkdkd 
Rdlks, 
July,  1876. 


AMENDED  EULES  AND  REGULATIONS. 

Whereas  by  an  Act  passed  in  the  session  of  Parliament  holden  in  the 
twentieth  and  tweuty^first  years  of  the  reign  of  Her  present  Majesty,  chapter 
86,  it  is  provided  that  there  shall  be  a  Court  of  Record,  to  be  called  "  The 
Court  for  Divorce  and  Matrimonial  Causes ;"  and  whereas  by  the  said  Act  it 
is  further  provided  that  the  said  Court  shall  make  such  rules  and  regulations 
concerning  the  practice  and  procedure  under  the  said  Act  as  it  may  from  time 
to  time  consider  expedient,  and  shall  have  full  power  from  time  to  time  to 
revoke  'or  alter  the  same ;  and  whereas  by  another  Act  passed  in  the  session 
of  Parliament  holden  in  the  twenty-third  and  twenty-fourth  years  of  Her 
Majesty's  reign,  chapter  144,  it  is  enacted  that  it  shall  be  lawful  for  the 
Judge  Ordinary  of  the  Court  for  Divorce  and  Matrimonial  Causes  alooe  to 
exercise  all  powers  and  authority  whatever  theretofore  exercised  by  the  full 
Court. 

Now  I,  the  Kight  Honourable  Sir  James  Hannen,  Knisrht,  Judge  Ordinary 
of  Her  Majesty's  Court  for  Divorce  and  Matrimonial  Causes,  do  make  the 
following  amended  and  additional  rules  and  regulations  oonoeming  the  practice 
and  procedure  in  the  said  Court  for  Divorce  and  Matrimonial  Causes,  to  take 
effect  on  and  after  the  2l8t  day  of  July,  1876. 

(Signed)       Jameb  Hakkxk. 

Bated  the  14th  July,  1876. 
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AMENDED    AND    ADDITIONAL    EULES    AND    BEGULA-  ^S!^' 
TIONS  FOR  HER  MAJESTY'S  COURT  FOR  DIVORCE  J^^jg^ 
AliD  MATRIMONIAL  CAUSES. 

Amended  Bale,  Revokes 

Rale  158  of  the  rales  and  regulations  for  this  Court,  hearing  date  26th  d^  jg^. 
December,   1865,  is  revoked,   save  so  far  as  concerns  anything  done  or 
pixiceeding  taken  in  accordance  with  it,  and  the  form  of  hond  therein  referred 
to  as  given  in  the  Appendix  No.  21  is  to  he  discontinued,  and  in  place  of  Rule 
158  it  ia  ordered  tl^t  the  following  rule  shall  take  effect. 

W\fe*8  Costs.  Wife's  Costs. 

158.  After  directions  given  as  to  the  mode  of  hearing  or  trial  of  a  cause,  or 
in  an  earlier  stage  of  a  cause  by  order  of  the  Judge  Ordinary  or  of  the 
registrars,  to  be  obtained  on  summons,  a  wife  v/ho  is  petitioner,  or  has  entered 
an  appearance  as  respondent  in  a  cause,  may  file  her  bill  or  bills  of  costs  for 
taxation  as  against  her  husband,  and  the  registrar  to  whom  such  bills  of  costs 
are  refened  for  taxation  shall,  when  directions  as  to  the  mode  of  hearing  or 
trial  have  been  given,  ascertain  what  is  a  sufiicient  sum  of  ilioney  to  be  paid 
into  the  registry,  or  what  is  a  sufficient  security  to  be  given  by  the  husband 
to  cover  the  costs  of  the  wife  of  and  incidental  to  the  hearing  of  the  cause ; 
and  shall  thereupon  issue  an  order  upon  the  husband  to  pay  or  secure  the  said 
sum  within  a  time  to  be  fixed  by  the  registrar ;  provided  that  in  case  the 
husband  should,  by  reason  of  his  wife  having  separate  property,  or  for  other 
r»Bons,  dispute  her  right  to  recover  any  costs  pending  suit  against  him,  the 
registrar  may  suspend  the  order  to  pay  the  wife's  taxed  costs,  or  to  pay  or 
secure  the  sum  ascertained  to  be  sufficient  to  cover  her  costs  of  and  incidental 
to  the  hearing  of  the  cause,  for  such  length  of  time  as  shall  seem  to  him 
necessary  to  enable  the  husband  to  obtain  the  decision  of  the  Court  as  to  his 
liability. 

The  bond  to  secure  the  wife*s  costs  shall  be  in  the  following  form  as  nearly 
as  the  circumstances  of  the  case  will  allow : 

Na  21. — Bond  for  securing  Wift's  Costs.  Bond. 

Know  all  men  by  these  presents,  that  we,  A.B,  of  <£:c.,  Q,H,  of  d^c,  and 
KJj.  of  4£v.,  are  held  and  firmly  bound  unto  X,Y,  of  the  proctor  or 

solicitor  for  ,  of  ,  in  the  penal  sum  of  pounds  of  good  and 

lawful  money  of  Great  Britain,  to  be  paid  to  the  said  XT.,  and  for  which 
payment  to  be  well  and  truly  made  we  bind  ourselves  and  each  of  us  for  the 
whole,  our  heirs,  executors,  or  administrators,  firmly  by  these  presents. 
Sealed  with  our  seals. 
Dated  the  day  of  in  the  year  of  our  Lord  18 

Whereas  a  certain  cause  is  now  depending  in  her  Majesty's  Court  for  Divorce 
and  Matrimonial  Causes  between  the  said  A,B,,  petitioner  of  the  one  part,  and 
the  said  C/>.,  respondent,  and  E,F,^  co-respondent,  of  the  other  part.  And, 
whereas,  by  an  order  made  in  the  said  cause,  it  was  ordered  that  the  said  A.B,^ 
Uie  petitioner  [or  the  said  C7.2?.,  the  respondent,]  should,  within  days 

from  the  service  thereof,  pay,  or  cause  to  be  paid,  into  the  Registry  of  the 
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DiTOBCB,te^  Coart  of  Probate  the  sum  of  pounds,  to  cover  the  costs  of  the  said 

RuLu,  1876.  respondent  [or  petitioner]  of  and  incidental  to  the  hearing  of  the  said 
cause,  or  file  in  the  said  registry  a  bond  under  the  hand  and  seal  of  the  said 
A,B^  and  of  two  sufficient  sureties  in  the  penal  sum  of  pounds,  con- 

ditioned for  'the  payment  of  such  costs  of  l^e  said  CD,  as  shall  be  certified  to 
be  due  and  payable  by  the  said  A.B,^  not  exceeding  the  said  sum  of 
pounds  as  security  for  the  costs  aforesaid.  Now  the  condition  of  this  obligation 
is  such  that  if  the  aboye-bounden  A.B,f  his  faeira,  executors,  or  administrators 
shall  well  and  truly  pay,  or  cause  to  be  paid,  to  the  above-named  X.  F^  his 
heirs,  executors,  administrators,  or  assigns,  the  full  sum  of  of 

good  and  lawful  money  of  Great  Britain,  or  the  lawful  costs  of  the  said  CD., 
the  respondent  [or  petitioner],  of  and  incidental  to  the  hearing  and  trial  of  this 
cause  to  the  extent  of  pounds,  then  this  obligation  is  to  be  void 

and  of  none  effect,  otherwise  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  by  the  said  ^.J?.,  ^  A,B, 

0,H.f  and  K.L,^  in  the  presence  G.H» 

of  KM, 

One  aUeUifng  todtnus. 


(la) 
(1-8.) 
(1^) 


AppMnuwe. 


Aniwer. 


General  Rule 
u  to  Pleed- 
ingi. 


Evidence 
AlBdATlt. 


Alimony. 


ADDITIONAL  RULES  AND  REGULATIONS. 

Appearance, 

185.  Application  for  leave  to  enter  an  appearance  after  a  prooeedtng  has 
been  taken  in  default  heretofore  made  to  the  Judge  Ordinary,  on  motion  in 
pursuance  of  rule  20,  shall  hereafter  be  made  by  summons  before  one  of  the 
registrars. 

An$wer, 

186.  In  case  the  time  allowed  for  entry  of  appearance  to  a  citation 
should  be  more  than  eight  days  after  service  thereof^  a  respondent  who 
has  entered  an  appearance  may,  within  fourteen  days  from  the  expimUon  of 
the  time  allowed  for  the  entry  of  appearance,  file  in  the  registzy  an  answer  to 
the  petition. 

C^entrdl  RuU  a»  to  Pleadings. 

187.  Either  of  the  parties  before  the  Court  desiring  to  alter  or  amend  a 
pleading  may  apply  by  summons  to  one  of  the  registrars  for  an  order  for  that 
purpose. 

Evidence  taken  by  Affidavit, 

188.  In  an  undefended  cause,  when  directions  have  been  given  that  all  or 
any  of  the  facts  set  forth  in  the  petition  be  proved  by  affidavits,  such  affidavits 
may  be  filed  in  the  registry  at  any  time  up  to  ten  dear  days  before  the  cause 
is  heard. 

Alimony, 

189.  Application  for  an  order  for  a  further  and  fuller  answer  to  a  petition 
for  alimony,  heretofore  made  to  the  Judge  Ordinary  on  motion  in  pur- 
suance of  rule  86|  shall  hereafter  be  made  by  summons  before  one  of  the 
registrars. 
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190.  A  wife  who  has  obtained  a  final  decree  of  judicial  separation,  on  such  DivoBCB.te^ 
decree  being  affirmed  on  appeal,  or-  after  the  expiration  of  the  time  for  appeal-  j^^^gf^ 
ifig  against  the  decree,  if  no  appeal  be  then  pending,  may  apply  to  the  Court 

by  petition  for  an  allotment  of  permanent  alimony,  though  no  alimony  shall 
hiTe  been  allotted  to  her  pending  suit,  and  the  rules  from  84  to  88,  both  in- 
ciosiTe,  of  the  rules  and  regulations  for  this  Court,  bearing  date  26  December, 
lb65,  relating  to  petitions  for  alimony  pending  suit,  as  varied  by  these  and 
other  additional  rules  and  regulations,  shall,  so  far  as  the  same  are  applicable, 
he  obaenred  in  respect  to  the  proceedings  upon  such  petitions  for  permanent 
alimony. 

191.  All  applications  for  an  allotment  of  alimony  pending  suit,  and  for  an 
aUotment  of  permanent  alimony,  heretofore  made  to  the  Court  by  motion,  in 
ponoaooe  of  rules  89  and  91,  shall  hereafter  be  referred  to  one  of  the  registrars 
si  the  principal  registry,  who  shall  investigate  the  averments  in  the  petition 
for  alimony,  answer,  and  reply,  in  the  presence  of  the  parties,  their  proctors, 
ohcftoTs,  or  attorneys,  and  who,  if  he  thinks  fit,  shall  be  at  liberty  to  require 
the  attendance  of  the  husband  for  the  purpose  of  being  examined  or  cross- 
examined,  and  to  take  the  oral  evidence  of  witnesses,  and  to  require  the  pro- 
duction of  any  documents,  or  to  call  for  affidavits,  and  shall  direct  such  order 
to  issue  as  he  shall  think  fit  or  refer  the  application,  or  any  question  arising 
out  of  it,  to  the  Judge  Ordinary  for  his  decision. 

192.  Any  person  heard  oi^  the  reference  as  to  alimony  before  one  of  the 
registrars,  objecting  to  the  order  issued  under  his  direction,  may  (subject  to 
sny  order  as  to  costs)  apply  to  the  Judge  Ordinaiy  on  summons  to  rescind  or 
T%zy  the  same. 

Dumissal  of  Petition.  Dismtosal  of 

193.  When  an  order   has  been  made  for  the  dismissal   of  a  petition  ^®^^^°* 
on  payment   of  costs,  the   cause    will  not  be  removed  from  the  list  of 
caoses  in  the  Court  books   without  an  order  of  one  of  the  registrars,  to 
obtain  which  it  must  be  shown  to  his  satisfaction  that  the  costs  have  been 

paid. 

Decree  Abeolute.  Decree 

194.  In  case  application  by  motion  to  make  absolute  a  decree  nisi  for  the  "^ 
dissolution  of  a  marriage  should  from  any  cause  be  deferred  beyond  six  days 

from  the  time  when  the  affidavit  required  by  rule  80  is  filed  with  the  case  for 
motion,  it  must  be  shown  by  further  affidavit  that  search  has  been  made  in 
the  proper  books  up  to  within  six  clear  days  of  the  motion  for  decree  absolute 
being  heard,  and  that  at  such  time  no  person  had  obtained  leave  to  intervene, 
and  that  no  appearance  had  been  entered  nor  any  affidavits  filed  on  behalf  of 
any  person  wishing  to  show  cause  against  the  decree  nisi  beinc;  made  absolute, 
and  in  case  leave  to  intervene  had  been  obtained,  or  appearance  entered,  or  affi- 
davits filed  on  behalf  of  any  such  person,  it  must  also  be  shown  by  such  further 
affidavit  what  proceedings,  if  any,  have  been  taken  thereon. 

Custody f  Maintenance,  and  Education  of  Children.  Castodj,  Ac, 

195.  Bules  from  97  to  102,  both  inclusive,  of  the  rules  and  regulations  for  ^'"""'^ 
this  Court,  bearing  date  26  December,  1866,  shall,  so  far  as  the  same  are  ap- 
plicable, be  observed  in  respect  to  apjdications  by  petitioni  after  a  final  decree 
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Mind. 
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Orders. 


in  a  cause  for  orders  and  provision  with  respect  to  the  costody,  mainteoanop, 
and  education  of  children,  the  marriage  of  whose  parents  was  the  subject  of 
the  decree  under  the  authority  given  to  the  Court  by  22  &  23  Vict.  cap.  61, 
section  4. 

Persons  of  Unsound  Mind* 

196.  A  committee  duly  appointed  of  a  person  found  by  inquisition  to  be  of 
unsound  mind  may  take  out  a  citation  and  prosecute  a  suit  on  behalf  of  such 
person  as  a  petitioner,  or  enter  an  appearance,  intervene,  or  proceed  with  the  de- 
fence on  behalf  of  such  person  as  a  respondent ;  but  if  no  committee  shoo  Id  have 
been  appointed,  application  is  to  be  made  to  one  of  the  registrars,  who  will  aangn 
a  guaitiian  to  the  person  of  unsound  mind,  iac  the  purpose  of  prosecuting,  in> 
terveuing  in,  or  defending  the  suit  on  his  or  her  behalf;  provided  that  if  the 
opposite  party  is  already  before  the  Court  when  the  apphcation  for  the  assign- 
ment of  a  guardian  is  made,  he  or  she  shall  be  served  with  notice  by  sammoDs 
of  such  application. 

Protection  Ordere, 

197.  In  the  affidavit  in  support  of  an  application  on  the  part  of  a  wife 
deserted  by  her  husband  for  an  order  to  protect  her  earnings  and  property 
acquired  since  the  commencement  of  such  desertion,  the  applicant  must  state 
whether  she  has  any  knowledge  of  the  residence  of  her  husband,  and  if  he  is 
known  to  be  residing  within  the  jurisdiction  of  the  Court,  he  must  be  served 
personally  with  a  summons  to  show  cause  why  such  order  should  not  be  made. 


GommitBion, 
ftc.,  for  Exa- 
mination of 
Witneflaes. 


OoBtB. 


Commission  and  Requisitions  for  Examination  of  Witnesses, 

198.  The  registrar  to  whom  a  commission  or  requisition  for  examination 
of  witnesses  is  referred  for  settlement,  on  application  on  behalf  of  the  wife, 
may  proceed  at  once  and  without  summons  to  ascertain  what  is  a  suflScient 
sum  of  money  to  be  paid  or  secured  to  her  to  cover  her  expenses  in  attending 
at  the  examination  of  such  witnesses,  and  shall  thereupon  issue  an  order 
upon  the  husband  to  pay  or  secure  the  said  sum  within  a  time  to  be  fixed  in 
such  order. 

CosU. 

199.  The  bond  taken  to  secure  the  costs  of  a  wife  of  and  incidental  to 
the  hearing  of  a  cause  shall  be  filed  in  the  registry  of  the  Court  of  Probate, 
and  shall  not  be  delivered  out  or  be  sued  upon  without  the  order  of  the 
Court. 

200.  If  more  than  one  sixth  of  the  amount  of  any  bill  of  costs  taxed  as 
between  practitioner  and  client  is  disallowed  on  taxation  thereof,  the  party  on 
whose  application  the  bill  is  taxed  shall  be  at  liberty  to  deduct  the  costs 
incurred  by  him  in  the  taxation  from  the  amount  of  the  bill  as  taxed,  if  eo 
much  remains  due,  otherwise  the  same  shall  be  paid  by  the  practitioner  to  the 
person  on  whose  application  the  bill  is  taxed. 

201.  The  order  for  payment  of  costs  of  suit  in  which  a  respondent  or 
co-respondent  has  been  condemned  by  a  decree  nisi  shall,  if  applied  for  before 
the  decree  nisi  is  made  absolute,  direct  the  payment  thereof  into  the  registry 
of  the  Court  of  Probate,  and  such  costs  shall  not  be  paid  out  of  the  said 
registry  to  the  party  entitled  to  receive  them  under  the  decree  nisi  until  the 
decree  absolute  has  been  obtained ;  but  a  wife  who  is  unsucoeasfui  in  a  cause. 
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and  who  at  the  hearing  of  the  cause  has,  in  pursuance  of  Rule  159,  obtained  DnroBCK^ftc., 
an  onler  of  the  Judge  Ordinary  that  her  costs  of  and  incidental  to  the  hearing   ^^^^w  1876 
CT  trial  of  the  cause  shall  he  allowed  against  her  husband  to  the  extent  of 
the  sum  paid  or  secured  by  him  to  cover  such  costs,  may  nevertheless 
f>rDeeed  at  once  to  obtain  payment  of  such  costs  after  allowance  thereof  on 
taxation. 

[See  W.  N^  July  24,  1875.] 


BULES  OF  THE  15th  OF  FEBRUAEY,  1870, 

FOB    REGULA^TINQ   THE  PRACTICE  UNDER    AND  CARRYING  INTO   EFFECT 

THE  First  Part  of  "the  Debtors  Act,  1869." 

1.  All  applications  to  commit  to  prison  under  Section  5  shall  in  the  first 
instance  be  made  by  Summons  before  the  Judge,  which  shall  specify  the 
date  and  other  particulars  of  the  order  for  nonpayment  of  which  the  applica- 
ttiiQ  ii  made,  together  with  the  amount  due,  and  be  endorsed  with  the  name 
a!id  place  of  abode  or  office  of  business  of  the  Proctor  or  Attorney,  actually 
sniog  out  the  Summons,  and  in  case  buch  Attorney  shall  not  be  an  Attorney 
'«f  this  Court  then  also  with  the  name  and  place  of  abode  or  ofSce  of  business 
"i  the  Attorney  in  whose  name  such  Summons  shall  be  taken  out,  and 
when  the  Attorney  actually  suing  out  such  Summons  shall  sue  out  the  same 
3^  agent  for  an  Attorney  in  the  country,  the  name  and  place  of  abode  of  such 
Attorney  in  the  country  shall  also  be  endorsed  upon  the  said  Summons,  and 
iri  case  no  Attorney  shall  be  employed  to  issue  the  Summons  then  it  shall 
l«  endorsed  with  a  Memorandum  expressing  that  the  same  has  been  sued 
ont  by  the  Petitioner  or  Respondent  or  Co-respondent  in  person,  as  the  case 
may  be,  mentioning  the  City,  Town,  or  Parish,  and  also  the  name  of  the 
harnlet,  street,  and  number  of  the  house  of  such  Petitioner *s,  Respondent's, 
or  Co-r^i  indent's  residence,  if  any  such  there  be. 

2.  The  service  of  the  Summons,  whenever  it  may  be  practicable,  shall  be 
personal ;  but  if  it  appear  to  the  Judge  that  reasonable  efiforts  have  been 
made  to  effect  personal  service,  and  either  that  the  Summons  has  come  to 
the  knowledge  of  the  Debtor,  or  that  he  wilfully  evades  service,  an  order 
may  be  made  as  if  personal  service  had  been  effected  upon  such  terms  as  to 
the  Judge  may  seem  fit. 

3.  Proof  of  the  means  of  the  Debtor  shall,  whenever  practicable,  be  given 
by  Affidavit,  but  if  it  appear  to  the  Judge  either  before  or  at  the  hearing  that 
a  viv&  voce  examination,  either  of  the  Debtor  or  of  any  other  person,  or  the 
[•roduction  of  any  document,  is  necessary  or  expedient,  an  order  may  be 
made  commanding  the  attendance  of  any  such  person  before  the  Judge  at  a 
time  and  place  to  be  therein  mentioned  for  the  purpose  of  being  examined  on 
oath  touching  the  matter  in  question  (or  and)  for  the  pn)duction  of  any  such 
document  subject  to  such  terms  and  conditions  as  to  the  Judge  may  seem  fit. 
The  disobedience  to  any  such  order  shall  be  deemed  a  Coutcmpt  of  Court, 
aod  punishable  accordingly. 

2  u 
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4.  The  order  of  committal  (which  may  be  in  the  form  A  in  the  Schedale 
to  these  rules  or  to  the  like  effect)  shall  before  delivery  to  the  Sheriff  be 
endorsed  with  the  particulars  required  by  Rule  1  of  these  Rules.  CoDcnrrent 
orders  may  be  issued  for  execution  in  different  counties.  The  Sheriff  shall 
be  entitled  to  the  same  fees  in  respect  thereof  as  are  now  payable  upon  a 
Ca.  sa. 

5.  Upon  payment  of  the  sum  or  sums  mentioned  in  the  order  (incladizi^ 
the  Sheriff's  fees  in  like  manner  as  upon  a  Ca.  sa.)  the  Debtor  shall  be 
entitled  to  a  Certificate  in  the  form  B  in  the  last  mentioned  Schedule,  or  to 
the  like  effect,  signed  by  the  Proctor  or  Attorney  in  the  Cause,  of  the  Peti- 
tioner, Respondent,  or  Co-respondent,  as.  the  case  may  be,  or  signed  by  the 
Petitioner,  Respondent,  or  Co-respondent,  as  the  case  may  be,  and  attested 
by  an  Attorney  or  Justice  of  the  Peace. 

6.  The  Sheriff  or  other  officer  named  in  an  order  of  committal  shall  within 
two  days  after  the  arrest  endorse  on  the  order  the  true  date  of  such  arrest. 
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TRUSTEE  RELIEF  ACTS.  trustee 

Relief  Act, 
[10&llVicrr.c.96.»]  l^Zu  Vict. 


c.  96. 


[See  Judicature  Act,  1873,  sect,  25,  mb-sect,  6,  page  46.] 

in  Ad  far  letter  seewring  Trust  FundSj  and  for  the  Belief 
of  Trustees.  [22nd  July,  1847.] 

Whebeas  it  18  expedient  to  provide  means  for  better 

(Securing  trost  funds,  and  for  relieving  trustees  from  the 

responsibility  of  administering  trust  funds  in  cases  where 

they  are  desirous  of  being  so  relieved :  Be  it  enacted  by 

the  Queen's  most  EKcellent  Majesty,  by  and  with  the 

adyice  and  consent  of  the  Lords  Spiritual  and  Temporal, 

and  C!ommons,  in  this  present  Parliament  assembled,  and 

by  the  authority  of  the  same,  That  all  trustees,  executors,  Trustees  may 

administrators,  or  other  persons,  having  in  their  hands  any  v^J  ^r^st 

moneys  belonging  to  any  trust  whatsoever,  or  the  major  transfe^r^stock 

part  of  them,  shall  be  at  liberty,  on  filing  an  affidavit  f^^  securities 

shortly  describing   the   instrument    creating  the    trust,  ©f  Chancery. 

according  to  the  best  of  their  knowledge  and  belief,  to 

pay  the  same,  with  the  privity  of  the  accountant-general 

of  the   High   Court  of   Chancery,   into    the    Bank    of 

England,  to  the  account  of  such  accountant-general  in  the 

matter  of  the  particular  trust  (describing  the  same  by  the 

names  of  the  parties,  as  .accurately  as  may  be,  for  the 

purpose  of  distinguishing  it),  in  trust  to  attend  the  orders 

of  the  said  Court ;  and  that  all  trustees  or  other  persons 

having  any  annuities  or  stocks  standing  in  their  name  in 

the  books  of  the  Governor  and  Company  of  the  Bank  of 

England,  or  any  Government  or  Parliamentary  securities 

standing  in  their  names,  or  in  the  names  of  any  deceased 

persons  of  whom  they  shall  be  personal  representatives, 

u[)on  any  trusts  whatsoever,  or  the  major  part  of  them, 

sliuU  be  at  liberty  to  transfer  or  deposit  such  stocks  or 


*  For  cases  on  the  Trustee  Relief  Acts,  see  Morgan 'h  Chancery  Acts. 
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Receipt  of 
bank  cashier, 
or  certificate 
of  proper 
ofHcer  to  be 
Rufficient 
discharge. 


Court  of 
Chancery  to 
make  orders 
oD  petition, 
withoat  bill, 
for  applicatioQ 
of  trust 
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Lord  Chan- 
cellor, with 
Master  of  the 
Rolls,  &c.,  may 
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securities  into  or  in  the  name  of  the  said  accountant- 
general,  with  his  privity,  in  the  matter  of  the  particular 
trust  (describing  the  same  as  aforesaid),  in  trust  to  attend 
the  orders  of  the  said  Court ;  and  in  everv  such  case  tlie 
receipt  of  one  of  the  cashiers  of  the  said  bank  for  the 
money  so  paid,  or,  in  the  case  of  stocks  or  securities,  the 
certificate  of  the  proper  officer,  of  the  transfer  or  deposit 
of  such  stocks  or  securities,  shall  be  a  sufficient  discharge 
to  such  trustees  or  other  persons  for  the  money  so  paid,  or 
the  stocks  or  securities  so  transferred  or  deposit^. 

II.  And  be  it  enacted.  That  such  orders  as  shall  seem 
fit  shall  be  from  time  to  time  made  by  the  High  Court  of 
Chancery  in  respect  of  the  trust  moneys,  stocks,  or  securi- 
ties so  paid  in,  transferred,  and  deposited  as  aforesaid,  and 
for  the  investment  and  payment  of  any  such  moneys,  or 
of  any  dividends  or  interest  on  any  such  stocks  or  securi- 
ties, and  for  the  transfer  and  delivery  out  of  any  such 
stocks  and  securities,  and  for  the  administration  of  any 
snch  trusts  generally,  upon  a  petition  to  be  presented  in  a 
summary  way  to  the  Lord  Chancellor  or  the  Master  of  the 
Bolls,  without  bill,  by  such  party  or  parties,  as  to  the 
Court  shall  appear  to  be  competent  and  necessary  in  that 
behalf,  and  service  of  such  petition  shall  be  made  upon 
such  person  or  persons  as  the  Court  shall  see  fit  and 
direct;  and  every  order  made  upon  any  such  petition 
shall  have  the  same  authority  and  effect,  and  shall  be 
enforced  and  subject  to  re-hearing  and  appeal,  in  the 
same  manner  as  if  the  same  had  been  made  in  a  suit 
regularly  instituted  in  the  Court ;  and  if  it  shall  appear 
that  any  such  trust  funds  cannot  be  safely  distributed 
without  the  institution  of  one  or  more  suit  or  suits,  the 
Lord  Chancellor  or  Master  of  the  Bolls  may  direct  any 
such  suit  or  suits  to  be  instituted. 

[Section  III.  was  repealed  iy  35  cfe  36  Vid,  e.  44.] 
IV.  And  be  it  enacted,  That  the  Lord  Chancellor,  with 
the  assistance  of  the  Master  of  the  Bolls,  or  of  one  of  the 
Vice-Chancellors,  shall  have  power  and  is  hereby  autho- 
rized to  make  such  orders  as  from  time  to  time  shall  spom 
necessary  for  better  carrying  the  provisions  of  this  Act 
into  effect; 


Acm]  TRUSTEE  BELIEF  ACTS.  661 

y.  And  be  it  enacted,  That  in  the  construction  of  this  Construction 
Act  the  expression  "  the  Lord  Chancellor,"  shall  mean  u^^l^Z 
and  in(*lade  the  Lord  Chancellor,  Lord  Keeper,  and  Lords  ceiior." 
Commissioners  for  the  custody  of  the  Great  Seal  of  Ureat 
Britain  for  the  time  being. 


[12  &  13  Vicr.  c.  74.]  ^^^^^ 

An  Act  for  the  further  Belief  of  Trustees^  12  &  13  vut. 

[28th  July,  1849.]      ^-'^^^ 

Whereas  difficulties  have  arisen  in  the  transfer  of  securi- 
ties ve:sted  in  trustees  in  certain  cases  under  the  provisions 
of  an  Act  passed  in  the  Session  of  Parliament  holden  in 
the  tenth  and  eleventh  years  of  the  reign  of  Her  present 
Majesty,  intituled  "An   Act    for   better  securing  Trust  10  &  11  Vict. 
Funds,  and  for  the  Eelief  of  Trustees,'*  and  it  is  expedient  ^'  ^^' 
to  make  a  further  provision  for  carrying  into  eflect  the 
objects  of  the  said  recited  Act :  Bw  it  therefore  enacted 
by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  That  if  upon  any  petition 
l>resented  to  the  Lord  Chancellor  or  Master  of  the  Eolls 
in  the  matter  of  the  said  Act,  it  shall  appear  to  the  Judge 
of  the  Court  of  Clianceiy  before  whom  such  petition  shall  Court  of 
be  heard,  that  any  moneys,  annuities,  stocks,  or  securities,  upon^appiiTa-^' 
are  vested  in  any  persons  as  trustees,  executors,  or  admin-  tion  by  majo- 
istrators,  or  otherwise,  upon  trusts  within  the  meaning  of  &c5order^*^^'* 
the  said   recited  Act,  and  that  the  major  part  of  such  payment  or 

-!•  j»i.  /••  •  ji*'  transfer  of 

persons  are  desirous  of  transferrmg,  paymg,  or  delivering  ^^ust  moneys, 
the  same  to  the  accountant-general  of  the  High  Court  of  stocks,  or 
Chancery  under  the  provisions  of  the  said  recited  Act ;  court  of 
bat  that  for  any  reason  the  concurrence  of  the  other  or  Chancery, 
others  of  them  cannot  be  had,  it  shall  be  lawful  for  such 
Judge  as  aforesaid  to  order  and  direct  such  transfer,  pay- 
ment, or  delivery  to  be  made  by  tlie  major  part  of  such 


*  The   powers   and   authorities  of  this  Act  are   now  extemlcJ    to  County 
Courts,     See  30  &  31  Vict.  c.  1+2,  s.  25. 


c.  74. 
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Trustee  persons  without  the  concarrenee  of  the  other  or  others  of 

?849^*^^^'      them;  and  where  any  such  moneys  or  Government  or 
12  &  13  Vict.    Parliamentary  securities   shall  be   deposited    with    any 

banker,  broker,  or  other  depositary,  it  shall  be  lawful  for 

such  Judge  as  aforesaid  to  make  sach  order  for  the  pay- 
ment or  delivery  of  such  moneys.  Government  or  Parlia- 
mentary securities,  to  the  major  part  of  such  trustees, 
executors,  administrators,  or  other  persons  as  aforesaid,  for 
the  purpose  of  being  paid  or  delivered  to  the  said 
accountant-general  as  to  the  said  Judge  shall  seem  meet ; 
and  every  transfer  of  any  annuities,  stocks,  or  securities, 
and  every  payment  of  money,  or  delivery  of  securities,  in 
pursuance  of  any  such  order,  shall  be  as  valid  and 
effectual  as  if  the  same  had  been  made  on  the  authoritv 
or  by  the  act  of  all  the  persons  entitled  to  the  annuities, 
stocks,  or  securities  so  transferred,  or  the  moneys  or  secu- 
rities so  paid  or  delivered  respectively,  and  shall  fully 
protect  and  indemnify  the  Governor  and  Company  of  the 
Bank  of  England,  and  all  other  persons  acting  under  or  in 
pursuance  of  such  order. 
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SCHEDULES  TO  THE  BILLS  OF  EXCHANGE 

ACT,  1856. 
[18  &  19  Vjct.  c.  67.] 

A. 


Bills  of 
Exchange 
Act,  1855. 

18  &  19  Vict, 
c.  67. 


Victoria,  by  the  grace  of  God,  ^c. 
To  C.  D.  of  in  the  county  of 

We  warn  you,  Thit  unless  within   twelve  days  after  the  service  of  this    Schedule, 
writ  on  yon,  inclusive  of  the  day  of  such  service,  you  obtain  leave  from  one  of 
the  Judges  of  the  Courts  at  Westminster  to  appear,  and  do  within  that  tifhe 
appear  in  our  Court  of  in  an  action  at  the  suit  of  A,  B,^  the  said  A,  B. 

may  proceed  to  judgment  and  execution.     Witness,  ^c. 

Memorandum  to  be  subscribed  on  the  writ, 
N.B. — ^This  writ  is  to  be  served  within  six  calendar  months  from  the 
date  hereof,  or,  if  renewed,  from  the  date  of  such  renewal,  in- 
cluding the  day  of  such  date,  and  not  afterwards. 

fndorsement  to  be  made  on  the  writ  before  service  thereof. 

This  writ  was  issued  by  E.  F.,  of  Solicitor  *  for  the  plaintiff, 

or  this  writ  was  issued  in  person  by  A,  B.,  who  resides  at  [mention 

the  city,  toteny  or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of 
the  house  of  the  plaintiff's  residence,"] 

Indorsement. 

The    plaintiff  claims         /.  principal  and  interest  or  I,,  balance  of 

principal  and  interest  due  to  him  as  the  payee  [or  indorsee]  of  a  bill  of 
exchange  or  promissory  note,  of  which  the  following  is  a  copy.  [Here  copy 
IhU  of  exchwige  or  promissory  note  and  all  indorsements  upon  itJ]  And  if  the 
amount  thereof  be  paid  to  the  plaintiff  or  his  attorney  within  days 

from  the  service  hereof  further  proceedings  will  be  stayed. 

Notice. 

Take  notice,  That  if  the  defendant  do  not  obtain  leave  from  one  of  the 
Judges  of  the  Oj^urts  within  twelve  days  after  having  been  served  with  this 
writ  inclusive  of  the  day  of  such  service  to  appear  thereto,  and  do  within  such 
time  cause  an  appearance  to  be  entered  for  him  in  the  Court  out  of  which  this 
writ  issues,  the  plaintiff  will  be  at  liberty  at  any  time  after  the  expiration  of 
»uch  twelve  days  to  sign  final  judgment  for  any  sum  not  exceeding  the  sura 
above  claimed,  and  the  sum'  of  /.  for  costs,  and  issue  execution  for  the 
same. 

Leave  to  appear  may  be  obtained  on  an  application  at  the  Judges' 
Chambers,  Serjeants'  Inn,  London,  supported  by  affidavit  shewing  that  there 
is  a  defence  to  the  action  on  the  merits  or  that  it  is  reasonable  that  the 
defendant  should  be  allowed  to  appear  in  the  action. 

Tndorsem4snt  to  be  made  on  the  writ  after  service  thereof. 
This  writ  was  served  by  X  V.  on  L.  M.  [the  defendant  the 

defendants],  on  Monday,  the  day  of  ^  18     . 

By  X.  Y. 


B. 

In  the  Queen's  Bench. 

On  the        day  of  in  the  year  of  our  Lord  18     .    [I^ay  of  signing 

judgment.'] 

England  (to  wit)  A.  B.  in  his  own  person  [or,  by  his 

solicitor]  sued  out  a  writ  against  C.I),  indorsed  as  follows.  [Here  copy 
indorsement  of  plaintiff  *s  clitim.]    And  the  said  C.  D.  has  not  appeared. 

Therefore  it  is  considered  that  the  said  A.  B.  recover  against  the  said 
C.  D.  I.  together  with  I.  for  costa  of  suit. 


*  <i 


Solidtur  "  is  here  inserted  iiMteiul  oi  **  Attorney.' 
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THE  BANKERS'  BOOKS  EYIDENCE  ACT, 

1876. 

[39  &  40  Vict.  c.  48.] 

An  Act  to  amend  the  Law  with  reference  to  BanJcers*  Books 
Evidence.  [11th  August^  1876.] 

Whereas  serious  inconvenience  has  been  occasioiied  to 
bankers  and  also  to  the  public  by  reason  of  the  ledgers  and 
other  account  books  haying  been  removed  from  the  banks 
for  the  purpose  of  being  produced  in  legal  proceedings : 

And  whereas  it  is  expedient  to  facilitate  the  proof  of  the 
transactions  recorded  in  such  ledgers  and  account  books : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  tills  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  the 
Bankers'  Books  Evidence  Act,  1876. 

2.  The  word  **  bank "  in  this  Act  shall  mean  any 
person  or  persons,  partnership  or  company,  carrying  on 
the  business  of  bankers,  and  who  at  the  commencement  of 
each  year  shall  have  made  their  return  to  the  Commis- 
sioners of  Inland  Bevenue,  and  any  savings  bank  certified 
under  the  Act  of  1863. 

The  words  "  legal  proceedings  "  in  this  Act  shall  include 
all  proceedings,  whether  preliminary  or  final,  in  courtiJ  of 
justice,  botli  criminal  and  civil,  legal  and  equitable,  and 
shall  include  all  proceedings,  whether  preliminary  or 
final,  by  way  of  arbitration,  eiuiminatiou  of  witues^ei^, 
atisessment  of  damages,  compensation,  or  otherwise,  in 
which  there  is  power  to  administer  an  oath« 

The  words  "  the  Court "  in  this  Act  shall  mean  the 
Court,  Judge,  magistrate,  sheriff,  arbitrator,  or  other  per- 
son ftulhoriseu  to  pref^ide  over  the  said  legal  proceediBg^ 
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for  the  time  being,  and  shall  include  all  persons,  judges,  or  Bankers' 
officers  baying  jurisdiction  and  authorised  to  preside  over,  ^^e  act 
or  to  exercise  judicial  control  over  the  said  legal  proceed-  1876. 
ings  or  the  procedure  or  any  steps  therein.  ^^^  *^  ^*^*- 

The  words  "  a  Judge  of  one  of  the  Superior  Courts  "  ~ — ' 

shall  mean  respectively  a  Judge  of  Her  Majesty's  High 
Court  of  Justice  in  so  far  as  this  Act  applies  to  England 
and  Wales,  a  lord  ordinary  of  the  outer  house  of  the 
Coart  of  Session  in  Scotland  in  so  far  as  it  applies  to 
Scotland,  and  a  Judge  of  one  of  the  Superior  Courts  at 
Dublin  in  so  far  as  it  applies  to  Ireland. 

3.  From  and  after  the  commencement  of  this  Act  the  Entries  in 
entries  in  ledgers,  day  books,  cash  books,  and  other  account  ^^^'  ^^ 
books  of  any  bank  shall  be  admissible  in  all  legal  proceed-  admissible 
ings  as  prima  fade  evidence  of  the  matters,  transactions  ^°^  evidence. 
and  accounts  recorded  therein  on  proof  being  given  by 
the  affidavit  in  writing  of  one  of  the  partners,  managers, 
or  officers  of  such  bank,  or  by  other  evidence  that  such 
ledgers,  day  books,  cash  books,  or  other  account  books  are 
or  have  been  the  ordinary  books  of  such  bank,  and  that 
the  said  entries  have  been  made  in  usual  and  ordinary 
coarse  of  business,  and  that  such  books  are  in  or  come 
immediately  from  the  custody  or  control  of  such  bank. 
Nothing  in  this  clause  contained  shall  apply  to  any  legal 
proceeding  to  which  any  bank  whose  ledgers,  day  books, 
cash  books,  and  other  account  books  may  be  required  to  be 
produced  in  evidence  shall  be  a  party. 

i.  Copies  of  all  entries  in  any  ledgers,  day  books,  cash  Originals  need 
books,  or  other  account  books  used  by  any  such  bank  may  J®^  ^®  P'**" 
be  proved  in  all  legal  proceedings  as  evidence  of  such 
entries  without  production  of  the  originals,  by  means  of 
the  affidavit  of  a  person  who  has  examined  the  same 
stating  the  fact  of  said  examination,  and  that  the  copies 
sought  to  be  put  in  evidence  are  correct. 

5.  Provided  always,  that  no  ledger,  day  book,  cash  Proviso  as 
book,  or  other  account  book  of  any  such  bank,  and  no  ^^^^^^f  *^« 
copies  of  entries  therein  contained,  shall  be  adduced  or  suit. 
received  in  evidence  under  this  Act,  unless  five  days' 
notice  in  writing,  or  such  other  notice  as  may  be  ordered 
by  the  Court,  contaiuing  a  copy  of  the  entries  proposed  to 
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be  adduced  and  of  the  intention  to  addnce  the  same  in 
evidence  shall  have  been  given  by  the  party  proposing  to 
adduce  the  same  in  evidence  to  the  other  party  or  parties 
to  the  said  legal  proceeding,  and  that  such  other  party  or 
parties  is  or  are  at  liberty  to  inspect  the  original  entries 
and  the  accounts  of  which  such  entries  form  a  part. 

6.  On  the  application  of  any  party  to  any  legal  pro- 
ceedings >Yho  has  received  such  notice,  a  Judge  of  one  of 
the  Superior  Courts  may  order  that  such  party  be  at 
liberty  to  inspect  and  to  take  copies  of  any  entry  or 
entries  in  the  ledger,  day  books,  cash  books,  or  other 
account  books  of  any  such  bank  relating  to  the  matters  in 
question  in  such  legal  proceedings,  and  such  orders  may 
be  made  by  such  Judge  at  his  discretion  either  with  or 
without  summoning  before  him  such  bank  or  the  other 
party  or  parties  to  such  legal  proceedings,  and  shall  be 
intimated  to  such  bank  at  least  three  days  before  sach 
copies  are  required. 

7.  On  the  application  of  any  party  to  any  legal  pro- 
ceedings who  has  received  notice,  a  Judge  of  one  of  the 
Superior  Courts  may  order  that  such  entries  and  copies 
mentioned  in  the  said  notice  shall  not  be  admissible  as 
evidence  of  the  matters,  transactions,  and  accounts  recorded 
in  such  ledgers,  day  books,  cash  books,  and  other  accouut 
books. 

8.  No  bank  shall  be  compellable  to  produce  the  ledgers, 
day  books,  cash  books,  or  other  account  books  of  such 
bank  in  any  legal  proceedings,  unless  a  Judge  of  one  of 
the  Superior  Courts  specially  orders  that  such  ledgers, 
day  books,  cash  books,  or  other  account  books  should  be 
produced  at  such  legal  proceedings. 

9.  The  fact  of  any  such  bank  having  duly  made  their 
return  to  the  Commissioners  of  Inland  Eevenue  may  be 
proved  in  any  legal  proceedings  by  production  of  a  copy 
of  such  return,  verified  as  having  been  duly  made  by  the 
affidavit  in  writing  of  one  of  the  partners,  or  of  the 
manager,  or  of  one  of  the  officers  of  such  bank,  or  by  the 
production  of  a  copy  of  a  newspaper  purporting  to  oontam 
a  copy  of  such  return,  published  in  such  newt'paper  by  the 
said  Commissiouers  of  Inland  Revenue. 
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THE  WINTER  ASSIZES  ACT,  1876.         w.nt™ 

Assizes  Act, 
[39  &  40  Vict.  c.  57.J  Jf  «-^  y.^^_ 


c.  57. 


An  Ad  to  amend  the  Law  respecting  the  holding  of  Winter 
Assizes.  [llth  August,  1876.] 

Wh£REAS  it  is  usual  to  hold  winter  assizes  in  some 
euonties,  and  not  to  hold  them  in  other  counties  in  which 
there  are  but  few  prisoners  awaiting  trial,  and  it  is 
expedient  to  provide  for  the  more  speedy  trial  of  such 
last-mentioned  prisoners : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Winter  Assizes  Act,  short  title. 
1876. 

2.  Where  it  appears  to  Her  Majesty  that  by  reason  of  power  by ; 
the  small  number  of  prisoners  or  otherwise  it  is  usually  ^^^®^*.° 
inexpedient  to  hold  separate  winter  assizes  for  any  county,  unite  counties 
it  shall  be  lawful  for  Her  Majesty  by  Order  in  Council  ^^f  P"n>ose  of 

.•'•'•'  1        1  •  winter  assizes. 

from  time  to  time  to  provide  in  such  manner  and  subject 
to  such  regulations  as  to  Her  Majesty  may  seem  meet  for 
all  or  any  of  the  following  matters : 
(I.)  For  uniting  such  county  for  the  purpose  of  winter 
a^^sizes  to  any  neighbouring  county  or  counties ; 
and 
(2.)  For  the  appointment  of  the  place  or  places  at 
which   winter  assizes  are  to  be  held  for  such 
united  counties,  with  power  to  direct  that  they 
shall   be   held   at  difi'erent  places  in  difierent 
years;  and 
(3.)  For  the  jurisdiction  of  the  Court  and  the  attend- 
ance, jurisdiction,  authority,  and  duty  of  sherifls, 
gaolers,  ofKcers,  jurors,  and  persons,  the  use  of  any 
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prison,  the  removal  of  prisoners^  the  alteration  of 
any   commissions,  writs,   precepts,  indictments^, 
recognizances,  proceedings,  and  documents,  the 
transmission  of  recognizances,  inqoisitions,  and 
documents,  and  the  expenses  of  prosecutors  and 
witnesses,  and  of  maintaining  and  removing  pri- 
soners, so  far  as  may  seem  to  Her  Majesty 
necessary  for  carrying  into  effect  an  Order  in 
Couucil  under  this  Act ;  and 
(4.)  For  any  matters  which  appear  to  Her  Majesty 
to  be  necessary  or  proper  for  carrying  into  effect 
an  Order  in  Council  under  this  Act. 
An  Order  in  Council  purporting  to  be  made  in  pur- 
suance of  this  Act  shall  be  deemed  to   be   within  the 
powers  of  this  Act,  and  shall  while  it  is  in  force  have 
effect  as  if  it  were  enacted  in  this  Act,  and  for  all  the 
purposes  of  the  holding  of  the  winter  assizes  the  counties 
united  by  the  Order  shall,  subject  to  the  provisions  of  the 
Order,  be  deemed  to  be  one  county,  and  the  winter  assizes 
held  in  and  for  such  united  county  shall  be  deemed  also 
to  be  held  in  and  for  each  of  the  constituent  countiea. 

3.  Her  Majesty  may  from  time  to  time  by  Order  in 
Council  revoke,  alter,  or  add  to  any  Order  made  in  pur- 
suance of  this  Act. 

Every  Order  in  Council  made  in  pursuance  of  this  Act 
shall  be  published  in  the  London  Gazette  and  laid  before 
both  Houses  of  Parliament  within  one  month  after  it  is 
made,  if  Parliament  is  then  sitting,  and  if  not,  within  one 
month  after  the  then  next  meeting  of  Parliament, 

4.  All  enactments  relating  to  the  power  of  Her  Majesty 
to  alter  the  circuits  of  the  Judges,  or  places  at  which 
assizes  are  holden,  or  otherwise  relating  to  assizes  and 
circuits,  shall  apply  and  may  be  put  in  force  for  the 
purpose  of  carrying  into  effect  this  Act  or  any  Order 
made  thereunder. 

5.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time 
by  Order  in  Council  to  direct  that,  subject  to  any  excep- 
tions contained  in  the  Order,  the  jurisdiction  of  the 
justices  and  Judges  of  the  Central  Criminal  Court  at  any 
ses&ion  of  oyer  and  terminer  nnil  gaol  delivery  held  for 
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the  Central   Criminal  Court  district  in  the  months  of  Winter 

A.8SI7KS  ^(7F 

November,  December,  or  Januar}'  shall  extend  to  any  isye!         ' 
neighbouring  county  or  part  of  a  county  mentioned  in  39  &  40  Vict. 

the  Order  as  if  such  county  or  part  of  a  county  were  -^^ — ' 

included  within  the  limits  of  the  Central  Criminal  Court 
district,  and  to  apply,  with  such  modifications  and  excep- 
tions (if  any)  as  to  Her  Majesty  may  seem  fit,  the  Central 
Criminal  Court  Act  to  the  said  county  or  part  of  a  county 
and  offences  committed  therein  as  if  the  same  were  a 
county  or  part  of  a  county  mentioned  in  that  Act. 

An  Order  in  Council  purporting  to  be  made  in  pur- 
suance of  this  section  shall  be  deemed  to  be  within  the 
powers  of  this  Act,  and  shall,  while  it  is  in  force,  have 
effect  as  if  it  were  enacted  in  this  Act. 
6.  In  this  Act — 

The  expression  "winter  assizes''  means  any  Court  of  Definitions. 
assize  or  any  sessions  of  oyer  and  terminer  or  gaol 
delivery  held  in  the  month  of  November,  the  month 
of  December,  or  the  month  of  January. 
The  expression  "  Central  Criminal  Court  district"  means 
the  district  within  the  limits  of  the  Act  of  the  session 
of  the  fourth  and  fifth  years  of  the  reign  of  King 
William  the  Fourth,  chapter  thirty-six,  intituled 
*'  An  Act  for  establishing  a  new  Court  for  the  trial 
of  offences  committed  in  the  metropolis  and  parts 
adjoining ; "  and  the  expression  "  Central  Criminal 
Court  Act"  means  the  last^mentioned  Act. 
The  expression  "  county  "  in  this  Act  shall  include  any 
county  of  a  city  or  county  of  a  town,  and  any  such 
division  of  any  county  as  is  constituted  by  Order  in 
Council  under  the  Act  passed  in  the  third  and  fourth 
years  of  King  William  the  Fourth,  chapter  seventy- 
one,  and  intituled  **  An  Act  for  the  appointment  of 
convenient  places  for  the  holding  of  assizes  in  Eng- 
land and  Wales." 
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ORDERS  IN  COUNCIL,  October  23,  1876. 

At  the  Court  at  Balmoral,  the  23rd  day  of  October,  1876. 

PRtSENT, 

The  Queen's  Most  Excellent  Majesty  in  CoundL 

In  pursuance  of  section  5  of  the  Winter  Assizes  Act,  1876, 
Her  Majesty  is  pleased,  by  and  with  the  advice  of  Her  Must 
Honourable  Privy  Council,  to  order  as  follows : — 

The  jurisdiction  of  the  Justices  and  Judges  of  the  Central 
Criminal  Court,  at  any  Session  of  Oyer  and  Terminer  or  Gaol 
Delivery,  held  for  the  Central  Criminal  Court  district  in  tfao 
months  of  November,  December,  or  January,  shall  extend  to 
the  following  counties  and  parts  of  counties  neighbouring  to 
the  said  district  (heroinafter  referred  to  as  counties  and  parts 
of  counties  to  which  this  Order  relates),  viz. : — 

The  county  of  Sussex ; 

The  county  of  Berks ; 

The  county  of  Herts ;  and 

Such  parts  of  the  counties  of  Essex,  Kent,  and  Surrey  as 
are  not  included  in  the  Central  Criminal  Court  district : 
as  if  such  counties  and  parts  of  counties  were  included  in  the 
Central  Criminal  Court  district,  and  the  Central  Criminal 
Court  Act  shall  apply  to  the  said  counties  and  |)arts  of 
counties,  and  offences  committed  therein,  as  if  the  same 
counties  and  parts  of  counties  were  mentioned  in  that  Act : 

Subject,  nevertheless,  to  the  following  modifications  and 
exceptions : — 

(1.)  Nothing  in  this  Order  shall  authorize  the  trial  at  the 
Central  Criminal  Court  of  any  person  who  shall  have  hcen 
admitted  to  bail  and  shall  not  be  in  custody  at  the  time  of 
such  ttial,  unless  he  be  jointly  charged  with  another  person 
in  actual  custody,  or  of  any  person  for  any  offence  triable  at 
Quarter  Sessions,  except  in  accordance  with  the  provisions  of 
sections  18  and  19  of  the  Central  Criminal  Court  Act 

(2.)  For  the  pui-po^es  of  this  Order,  the  counties  and  j«rt8 
of  counties  to  which  this  Order  relates  shall  be  deemed  to  be 
included  in  the  Commission  in  force  for  the  time  being  for 
the  Central  Criminal  Court. 
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(3.)   Unless  tbe  Central   Criminal  Court  shall  otherwise  Orders  in 
direct,  no  person  shall  be  snmmoned  or  returned  from  any  of  ^^^S^^ober 
the  counties  or  parts  of  oounties  to  which  this  Order  relates  1876. 
to  serve  on  any  grand  jury  or  petty  jury  at  the   Central  central 
Criminal  Court,  but  any  grand  jury  or  petty  jury  constituted  Criminal  Court 
in  accordance  with  the  provisions  of  the  4th  section  of  the  ^***"*^*- 
Central  Criminal  Court  Act  shall  have  authority  to  inquire 
ol^  present,  try,  and  determine  all  offences  with  respect  to 
which  jurisdiction  is  by  this  Order  conferred  on  the  Central 
Criminal  Court. 

(4.)  Until  Her  Majesty  is  pleased,  by  and  with  the  advice 
of  Her  Privy  Council,  otherwise  to  order  and  direct,  it  shall 
be  lawful  for  any  justice  of  the  peace  or  coroner  having 
jurisdiction  vrithin  any  county  or  part  of  a  county  to  which 
this  Order  relates,  to  commit  any  person  charged  with  having 
committed  any  offence  with  respect  to  which  jurisdiction  is 
by  this  Order  conferred  on  the  Central  Criminal  Court,  and 
which  has  been  committed  or  is  alleged  to  have  been  com- 
mitted within  the  jurisdiction  of  such  justice  or  coroner, 
either  to  the  gaol  to  which,  but  for  the  said  Winter  Assizes 
Act  and  this  Order,  such  person  would  have  been  committed, 
or  to  the  gaol  of  Newgate,  there  to  remain  until  he  can  be 
tried  in  pursuance  of  this  Order  or  in  due  course  of  law. 

(5.)  When  in  pursuance  of  this  Order  any  person  shall  be 
committed  to  any  gaol  other  than  Newgate,  the  sheriff  of  the 
coonty  in  which  the  gaol  to  which  the  prisoner  is  committed 
is  situated,  or  the  keeper  of  the  same  gaol,  shall,  six  days  at 
least,  before  the  next  sitting  of  the  Central  Criminal  Court 
at  which  the  prisoner  can  be  tried,  or  at  such  other  time  as  the 
Justices  or  Judges  of  the  said  Court,  or  any  two  or  more  of 
them,  shall  from  time  to  time  direct,  cause  such  person,  with 
his  commitment  and  detainers,  to  be  safely  removed  from  the 
gaol  to  which  he  was  committed,  without  any  writ  of  habeas 
oorpiiB  or  other  writ,  to  the  gaol  of  Newgate,  there  to  remain 
until  delivered  by  due  course  of  law. 

(6.}  Where  any  person  is  committed  for  trial  in  any  county 
or  part  of  a  county  to  which  this  Order  relates,  any  of  the 
Justices  and  Judges  of  the  Central  Criminal  Court,  or  the 
committing  Justice  or  Justices,  or  any  two  of  the  Justices  of 
the  county  or  place  in  which  he  was  committed,  may,  upon 
the  application  of  such  prisoner,  direct  the  treasurer  of  the 
(X)nnty  or  place  where  the  prisoner  was  committed  to  ad- 
vance to  the  prisoner  a  sum  not  exceeding  £20,  to  enable 
him  to  defray  the  travelling  expenses  of  his  witnesses  to  and 
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Orders  in  from  tho  Central  Criminal  Conrt,  and  the  treaemrer  shall 
23r(roctober  ad'^ai^ce  such  sum  and  shall  deduct  it  out  of  the  amount 
1876.  *     allowed  hy  the  Court  in  respect  of  such  witnesses. 

Central  (^0  Where,  for  the  purposes  of  the  trial  of  any  offence. 

Criminal  Court  with  respect  to  which  jurisdiction  is  by  this  Order  conferred 
district.  upon  the  Central  Criminal  Court,  recognizances  are  entered 

into  for  attendance  at  any  Court  of  Oyer  and  Tenniner  or 
general  Ga(»l  Delivery  for  any  county  to  which  this  Order 
relates,  such  reoogni2sances  shall  be  deemed  to  have  been 
entered  into  for  attendance  at  the  then  next  ensuing  Se.<«i(m 
of  Oyer  and  Terminer  and  Gaol  Delivery  to  beholden  for  the 
Central  Criminal  Court  district  as  enlarged  by  this  Order,  in 
the  month  of  November,  December,  or  January,  as  the  case 
may  be,  and  every  person  bound  by  such  recognizance  shall 
be  bound  to  appear  at  such  session  or  forfeit  his  recognizauco  ; 
provided  that  where  such  recognizance  has  been  entered  into 
prior  to  the  date  of  this  Order  not  less  than  10  days'  notice 
to  appear  at  8uch  session  shall  have  been  given  to  such 
person,  either  by  serving  the  same  personally  on  him,  or  by 
leaving  the  same  at  the  place  of  residence  as  of  vrhich  he  is 
described  in  the  recognizance,  and  the  clerk  to  the  committing 
jubtices  or  coroner,  as  the  case  may  be,  shall  issue  such  notice 
as  aforesaid. 

(8.)  If  at  the  Summer  Assizes  for  any  of  the  counties  of 
Sussex,  Berks,  Herts,  Essex,  Kent,  or  Surrey,  any  prisoner  or 
person  charged  with  an  offence  with  respect  to  which  jurisdic- 
tion is  by  this  Order  conferred  upon  the  Central  Criminal 
Court,  be  remanded  for  trial  at  a  future  time,  it  shall  be 
lawful  for  the  Court  by  which  he  is  remanded  to  order  and 
direct  that  he  be  tried  either  at  the  next  general  Session  of  Oyer 
and  Terminer  and  Gaol  Delivery  to  be  holden  for  such  county 
or  at  the  Session  of  the  Central  Criminal  Court  to  be  holden 
in  the  month  of  November  then  next  following ;  and  in  the 
latter  case  the  prosecutor  and  the  witnesses  in  attendance 
shall  enter  into  recognizances  for  their  appeainance  at  such 
Session  of  the  Central  Criminal  Court,  and  if  an  indictment 
or  indictments  has  or  have  been  found  against  the  prisoner 
or  person,  the  clerk  of  assize  shall  transmit  the  same  with  the 
depositions  and  all  other  things  relating  thereto  to  the  clerk 
of  the  Central  Criminal  Court,  together  with  a  oopy  of  the 
order  of  Court,  and  such  prisoner  or  person  shall  be  tiioti 
upon  such  indictment  or  indictments  in  the  Central  Criminal 
Court  as  if  such  indictment  or  indictments  had  been  fonml 
in  the  said  Central  Criminal  Court,  and  for  the  purpose  of 
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such  trial  such  prisoner  raay  be  removed  to  the  gaol  of  Orders  in 
Newgate  without  writ  of  habeas  corpus  but  with  a  copy  of  23i!rocrober 
the  order  of  Court,  and  all  such  other  proceedings  shall  be  i876. 
had  and  taken  as  if  the  prisoner  or  person  had  been  originally  Centrai 
ocnnmitted  for  trial  subsequent  to  the  commencement  of  the  Criminal  Court 
summer  assizes.  District. 

(9.)  If  the  Central  Criminal  Court  at  its  session  last  held 
in  the  month  of  January  caiinot  finally  dispose  of  or  for  the 
purposes  of  justice  is  of  opinion  that  it  is  inexpedient  finally 
to  dispose  of  the  case  of  any  prisoner  or  person  committed  for 
trial  in  any  one  of  the  counties  or  parts  of  counties  to  which 
this  order  relates,  then  the  said  Central  Criminal  Court  shall 
order  the  removal  of  such  prisoner  to  the  gaol  of  the  county 
or  place  whence  he  came  in  order  that  he  may  be  tried  at  the 
next  spring  assizes,  and  the  prosecutor  and  witnesses  in 
attendance  at  the  said  Central  Criminal  Court  shall  enter 
into  recognizances  for  their  appearance  at  the  said  assizes, 
and  if  an  indictment  or  indictments  has  or  have  been  found 
against  the  prisoner,  the  clerk  of  the  said  Central  Criminal 
C  ourt  shall  transmit  the  indictment  or  indictments  and  the 
depositions  and  all  other  things  relating  thereto  to  the  clerk 
of  assize  at  such  assizes,  together  with  a  copy  of  the  order 
of  Court,  and  such  prisoner  or  person  shall  be  tried  upon 
sQch  indictment  or  indictments  as  if  the  same  had  been  found 
at  the  said  spring  assizes,  and  such  prisoner  may  be  removed 
from  the  said  gaol  of  Newgate  to  the  gaol  whence  he  came 
without  writ  of  habeas  corpus,  but  with  a  copy  of  the  said 
order  of  Court,  and  all  such  other  proceedings  shall  be  had 
and  taken  as  if  the  said  prisoner  or  person  had  not  been 
removed  to  the  said  gaol  of  Newgate. 

(10.)  If  in  pursuanoe  of  the  18th  section  of  the  Central 
Criminal  Court  Act  as  applied  by  this  Order,  any  writ  of 
certiorari  or  habeas  corpus  be  issued  for  the  removal  of  any 
indictment  or  presentment,  or  of  any  person  in  custody  from 
the  jurisdiction  of  the  justices  of  the  peace  for  the  counties 
or  parts  of  the  counties  to  which  this  Order  relates,  to  the 
i'eutral  Criminal  Court,  one  week's  notice  shall  be  given  in 
manner  required  by  that  section. 

(11.)  Except  where  the  context  otherwise  requires,  the 
terms  used  in  this  Order  shall  have  the  same  meaning  as 
that  which  the  same  terms  have  in  the  Winter  Assizes  Act, 
1876. 

(12.)  This  Order,  unless  earlier  revoked,  shall  be  in  force 
until  the  1st  day  of  October,  1877.  C.  L.  Pkel. 

2  X 
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Orders  in  At  THE  CoURT  AT  BALMORAL  ON  THE  23rD  OCTOBER, 

!^^rfi!r  i^      1876,  twelve  several  other  Orders  were  made,  under  or  bv 

23r(i  October,  '  «    i  i     •  •  i 

1876.  virtue  whereof  the  undermentioned  counties  and  divisions 

Winter  Assizes,  were  for  the  purposes  of  the  winter  assizes  formed  into 
counties  under  the  respective  names  and  numbered,  and 
the  assizes  for  such  counties  respectively  were  to  be  held 
(and  the  sheriffs  appointed  to  act  for  such  winter  assize 
counties  respectively,  and  the  jurors  to  be  summoned, 
were  as  hereinafter  mentioned,  that  is  to  say: — 

*•  Winter  Assize  County,  No.  1 " :  — 

The  Northern  and  Salford  Divisions 
(as  defined  by  the  Order  in  C!oun- 
oil  of  the  4th  May,  1864,  which 
provided  for  holding  sittings  at 
Manchester  as  well  as  at  Lan- 
caster and  Liverpool)  of  the 
county  of  Lancaster,  the  county 
of  Cumberland,  and  the  county 
of  Westmoreland,  to  be  held  at  .     Manchester. 

[The  sheriifs  of,  and  the  jurors,  to 
be  summoned  from  the  county  of 
Lancaster.] 
"  Winter  Assize  County,  No.  2  " : — 

The  county  of  York,  and  the  county 

of  the  city  of  York,  to  be  held  at.     Leeds. 

[The  sheriff  of,  and  the  jurors,  to  be 
summoned    from  the    county  of 
York.] 
"  Winter  Assize  County,  No.  3  "  :— 

The  county  of  Lincoln,  the  county 
of  Nottingham,  and  the  county  of 
the  town  of  Nottingham,  to  be 
held  at Lincoln. 

[The  sheriff  of,  and  the  jurors,  to  be 
summoned  from  the  county  of 
Lincoln.] 
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Derby. 


Warwick. 


"  Winter  Assize  County,  No.  4  " : — 

The  county  of  Derby,  the  connty 
of  Leicester,  the  connty  of  the 
borough  of  Leicester,  and  the 
county  of  Kutland,  to  be  held  at 

[The  aherifif  of,  and  the  jurors,  to  be 
summoned    from    the  county  of 
Derby.] 
"  Winter  Assize  County,  No.  6  "  :— 

The  county  of  Warwick,  the  county 
of  Northampton,  the  county  of 
Bedford,  and  the  county  of  Buck- 
ingham, to  be  held  at       ... 

[The  sheriff  of,  and  the  jurors,  to  be 
summoned    from    the    county  of 
Warwick.] 
••  Winter  Assize  County,  No.  6  "  :— 

The  county  of  Norfolk,  the  county 
of  Suffolk,  the  county  of  Hunting- 
don, and  the  county  of  Cambridge, 
to  be  held  at Norwich. 

[The  sheriff  of,  and  the  jurors,  to  be 
summoned  from    the    county   of 
Norfolk.] 
"  Winter  Assize  County,  No.  7  "  :— 

llie  county  of  Oxford,  the  county 
of  Worcester,  the  county  of  Here- 
ford, the  county  of  Monmouth, 
the  connty  of  Gloucester,  and  the 
county  of  the  city  of  Oloucester, 
to  be  held  at Worcester. 

[The  sheriff  of,  and  the  jurors,  to  be 
summoned  from  the  county  of  Wor- 
cester.] 
**  Winter  Assize  County,  No.  8  "  :— 

The  county  of  Salop,  and  the  county 
of  Stafford,  to  be  held  at    .     .     . 

[The  sheriff  of,  and  the  jurors,  to  be 
summoned    from    the  county  of 
Stafford.] 
*•  Winter  Assize  County,  No.  9  "  :— 

The  county  of  Southampton,  the 
county  of  Wilts,  and  the  county 
of  Dorset,  to  be  held  at     .     .     •     Winchester 
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[The  Bheriff  of,  and  the  jurors,  to  be 
summoned    from  the    county  of 
Southampton.] 
"  Winter  Assize  County,  No.  10  "  :— 

The  county  of  Devon,  the  county 
of  Cornwall,  the  county  of  Somer- 
set, and  the  county  of  the  city  of 
Bristol,  to  be  held  at  ...      . 

[The  bheriff  of^  and  the  jurors,  to  be 
summoned    from    the  county  of 
Devon.] 
"  Winter  Assize  County,  No.  11 " : — 

The  county  of  Montgomery,  the 
county  of  Merioneth,  the  county 
of  Caernarvon,  the  county  of 
Anglesea,  the  county  of  Denbigh, 
the  county  of  Flint,  and  the  county 
of  Chester,  to  be  held  at    .     .     . 

[The  sheriff  of,  and  the  jurors,  to  be 
summoned   from   the   county  of 
Chester.] 
"  Winter  As»ize  County,  No.  12":— 

The  county  of  Glamorgan,  the  county 
of  Carmarthen,  the  county  of  the 
borough  of  Carmarthen,  the  oounty 
of  Pembroke,  the  county  of  the 
the  town  of  Haverfordwest,  the 
county  of  Cardigan,  the  oounty  of 
Brecknock,  and  Uie  county  of 
Radnor,  to  be  held  at 

[The  sheriff  of,  and  the  jurors,  to  be 
summoned    from   the    county  of 
Glamorgan.] 
The  said  twelve  several  Orders  were  in  the  following  form, 
with  the  necessary  alterations  as  to  names  of  counties,  Ac. 


Chester. 


Swansea. 


Orders  IN 

COQNOIL, 

23rd  October, 
1876. 


At  the  Court  at  Balmoral,  the  2drd  day  of  October,  1876. 

Present, 
The  Queen's  Most  Excellent  Majesty  in  CounciL 

In  pursuance  of  the  Winter  Assizes  Act,  1876,  Her  Majesty 
is  pleased,  by  and  with  the  advice  of  Her  Most  Honourable 
Privy  Council,  to  order  as  follows : — 

1.  The  Northern  and  Salford  Divisions  (as  defined  by  the 
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Older  in  Goimoil  of  the  4t}i  day  of  May,  1864)  of  the  oonnty  Okdbbs  nr 
of  Lanoaster,  the  ootmty  of  Onmherland,  and  the  ootinty  of  23rf^October 
WestmorelaDd   shall,  for  the  purpose  of  winter  assizes,  he  i876. 
united  together  and  form  one  oonnty,  under  the  name  of  the  General  form 
Winter  Assize  County,  No.  1.  of  order  aa  to 

2.  The  winter  assizes  for  the  said  winter  assize  oounty  Winter  Assize 
shall  he  held  at  Manchester. 

3.  The  Court  at  the  winter  assizes  at  Manchester  shall 
haye  jurisdiction  to  try  any  prisoner  committed  in  the  said 
winter  assize  county  who  may  he  hrought  hefore  it,  and 
shall  have  the  same  powers  with  respect  to  the  trial  of  and 
passing  sentence  upon  such  prisoner  as  a  Court  of  Oyer  and 
Terminer  and  Gaol  Deliyery  would  have  had  at  the  assizes 
in  the  oounty  where,  hut  for  the  said  Winter  Assizes  Act, 
such  prisoner  would  have  heen  tried,  and  for  the  purpose  of 
giving  effect  to  any  sentence,  whether  it  he  capitsd  or  a 
sentence  of  penal  servitude  or  imprisonment,  shall  have 
power  to  remit  the  prisoner  hack  to  the  gaol  from  which  he 
was  sent  for  trial,  there  to  he  dealt  with  according  to  law. 

4.  The  sheriff  of  the  county  of  Lancaster  shall  alone  act 
for  the  purpose  of  the  winter  assizes  for  the  said  winter 
assize  oounty,  and  suhject  to  the  provisions  of  this  Order 
shall  have  jurisdiction  for  that  purpose  over  the  whole  district 
constituting  the  said  winter  assize  oounty,  and  precepts  and 
other  documents  relating  to  the  said  winter  assizes  i^all  he 
addressed  to  him  alone. 

5.  The  precepts  of  the  Judges  to  the  said  sheriff  shall 
direct  him  to  summon  the  grand  jurors  and  petty  jurors  from 
the  oonnty  of  Lancaster^  and  the  jurors  so  summoned  shall  he 
deemed  to  he  good  and  lawful  men  of  the  hody  of  the  several 
counties  constituting  the  said  winter  assize  oounty,  and  the  grand 
and  petty  jury  formed  out  of  those  jurors  shall  he  deemed  to  he 
a  grand  and  petty  jury  respectively  of  the  hody  of  the  said 
ooontiee  respectively,  and  shall  have  jurisdiction  accordingly. 

6.  The  precepts  of  the  Judges  to  the  said  sheriff  shall 
direct  him  to  cause  the  prisoners  from  all  the  prisons  in  the 
said  winter  assize  oounty  who  under  the  provisions  of  this 
Order  will  have  to  he  tried  at  Manchester,  to  he  hrought 
there,  and  the  sheriff  shall  cause  such  prisoners  to  he  hrought 
accordingly  without  any  writ  of  habecM  corpus. 

7.  In  all  matters  not  hefore  specifically  mentioned  the 
precepts  to  the  said  sheriff  shall  direct  him  to  issue,  and  he 
shall  issue  the  like  notices,  precepts,  warrants,  and  docu- 
ments, and  perform  the  same  acts  (mutatus  mutandis)  as  if  he 
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were  sheriff  for  the  whole  of  the  sidd  winter  assize  oounty, 
and  all  under-sheriffs,  bailiffs,  constables,  and  offtcers  in  the 
said  winter  assize  county  shall  obey  accordingly. 

8.  The  said  sheriff  shaU,  as  to  all  matters  in  relation  to 
such  winter  assizes  for  which  no  specific  provision  is  made 
by  this  Order,  have  the  same  power,  jurisdiction,  and  respon- 
sibility as  if  he  were  sheriff  for  the  whole  of  the  said  winter 
assize  county,  except  that  this  provision  shall  not  authorize 
the  said  sheriff  to  carry  sentences  into  execution  outside  the 
county  of  Lancaster,  or  to  levy  outside  the  said  oounty  fines 
imposed  or  recognizances  estreated  at  the  said  winter  assizes. 

9.  All  justices  of  the  peace,  mayors,  coroners,  eacheatorB, 
stewards,  bailiffs,  gaolers,  constables,  officers,  and  persons 
having  authority  and  being  under  an  obligation  to  attend 
the  assizes  for  any  county  comprised  in  the  said  winter  assize 
county,  or  to  certify,  transmit,  or  deliver  to  the  Court  of 
Assize  or  the  proper  officer  thereof  any  indictment,  inquisition, 
recognizance,  examination,  deposition,  or  document,  shall  have 
the  same  authority  and  be  under  the  same  obligation  to  attend 
at  the  winter  assizes  held  for  the  said  winter  assize  county, 
and  to  certify,  transmit,  or  deliver  to  the  Court  of  Aaaze  or 
the  proper  officer  thereof  such  indictment,  inquisition,  recog- 
nizance, examination,  deposition,  or  document 

This  provision  shall  not  apply  to  the  sheriffs  of  any  of  the 
counties  constituting  the  said  winter  assize  district  other  than 
the  sheriff  of  the  county  of  Lancaster. 

10.  In  all  indictments  and  presentments  at  the  said  winter 
assizes,  the  venue  laid  in  the  margin  thereof  shall,  in  addition 
to  the  name  of  the  county  where  the  offence  is  charged  to 
have  been  committed,  contain  the  words  *' Winter  Assize 
County,  No.  1." 

11.  Any  person  who  in  the  said  winter  assize  county  after 
the  date' of  this  Order,  and  before  the  said  winter  assizes^ 
enters  into  a  recognizance  to  appear  and  prosecute,  or  give 
evidence,  or  to  appear  and  answer  before  a  Court  of  Oyer 
and  Terminer  or  general  Gaol  Delivery,  shall  be  bound  to 
attend  at  the  winter  assizes  for  the  said  winter  assize  oounty. 

12.  In  all  cases  in  which  the  like  recognizances  have  been 
entered  into  in  the  counties  constituting  the  said  winter 
assize  county  prior  to  the  making  of  this  Order,  such  recog- 
nizances shall  be  deemed  to  have  been  entered  into  for 
attendance  at  the  winter  assizes  for  the  said  winter  asbize 
oounty,  and  every  person  bound  by  such  recognizance  shall 
be  bound  to  appear  at  such  last-mentioned  winter  as^izoB, 
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or  forfeit  his  recognizance,  proyided  that  not  less  than  six 
days'  notice  to  appear  at  such  winter  assizes  shall  have  heen 
given  to  snch  person,  either  by  serving  the  same  upon  him 
penBonaUy,  or  by  leaving  the  same  at  the  place  of  residence 
as  of  which  he  is  described  in  his  recognizance,  and  the 
clerkn  to  the  committing  justices  or  the  coroners,  as  the  case 
may  be,  in  the  said  winter  assize  county  shall  issue  such 
notices  as  aforesaid. 

13.  Ten  days  before  the  day  fixed  for  the  opening  of  the 
commission  at  Manchester,  a  list  of  the  prisoners  to  be  re- 
moved for  trial  at  the  said  winter  assizes  for  the  said  winter 
assize  county,  so  far  as  the  same  list  can  then  be  made  out, 
shall,  together  with  a  short  statement  of  the  offences  with 
which  they  are  charged,  be  transmitted  by  the  gaoler  of  each 
prison  in  which  such  prisoners  may  be  to  the  sheriff  of  the 
county  of  Lancaster,  and  the  said  sheriff  shall  cause  to  be 
inserted  in  one  or  more  newspapers  in  the-  winter  assize 
county  the  said  list  and  statement,  and  a  notice  that  the 
persons  bound  by  recognizances  to  appear  and  prosecute  or 
give  evidence  for  or  against  the  prisoners  so  removed  shall 
appear  and  prosecute  and  give  evidence  at  Manchester. 

14.  It  shall  be  lawful  for  the  gaoler  of  the  gaol  in  which 
prisoners  who  are  to  take  their  trial  at  the  winter  assizes 
for  the  said  winter  assize  county  shall  be  in  custody,  three 
days  before  the  day  upon  which  the  winter  assizes  for  the 
said  winter  assize  county  are  appointed  to  be  held,  to  send, 
without  any  writ  of  habeas  corpus,  such  prisoners  to  the  gaol 
at  Salford  for  the  purposes  of  their  trial,  and  to  take  all 
proper  steps  for  their  transmission  to  the  said  gaol,  and  their 
maintenance  by  the  way,  and  the  gaoler  of  the  said  gaol 
shall  receive  such  prisoners  into  his  charge  and  custody  on 
their  arrival,  and  shall  keep  and  maintain  them  in  the  said 
gaol  until  they  are  either  ordered  to  be  discharged  or  remanded 
by  proper  authority,  or  until  they  shall  have  been  tried  and 
sentenced,  and  proper  arrangements  have  been  made  for 
their  being  sent  back  to  the  prison  from  which  they  were 
sent  for  trial. 

15.  The  expenses  of  and  incidental  to  the  removal  of  a 
prisoner  to  the  gaol  at  Salford  for  the  purposes  of  his  trial, 
and  of  his  maintenance  in  such  gaol,  and  of  his  removal  after 
trial  from  such  gaol  to  the  prison  of  the  county  or  place  in 
which  he  shall  have  been  committed  for  trial,  shall  be  paid 
by  the  prison  authority  of  the  prison  from  which  he  was 
originally  removed,  and  any  difference  between  the  prison 
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authorities  as  to  the  amount  of  such  expenses  shall  be  deter- 
mined by  the  Secretary  of  State  for  the  Home  Department 
for  the  time  being,  and  his  decision  shall  be  final. 

16.  The  clerk  of  the  Crown  for  the  county  of  Lancaster 
shall  be  the  clerk  of  the  Grown  at  the  winter  assizes  for  the 
said  winter  assize  county,  and  shall  have  all  powers  of  taxa* 
tion  of  bills  of  costs,  expenses  of  prosecution  and  witnesses, 
and  all  other  powers  necessary  for  checking  and  paying  such 
costs  relating  to  the  trial  of  prisoners  that  the  derk  of 
assize  in  the  county  where  such  prisoners  were  committed 
would  have  had  if  such  prisoner  had  been  tried  at  the  assizes 
held  in  such  last-mentioned  county. 

Where  any  person  is  committed  for  trial  in  the  said 
winter  assize  county,  any  Judge  of  the  High  Court  of  Jus- 
tice, or  the  committing  Justice  or  Justices,  or  any  two  of  the 
Justices  of  the  county  or  place  from  which  he  is  committed 
may,  upon  the  application  of  such  prisoner,  direct  the  trea- 
surer of  the  county  or  place  where  the  prisoner  was  committed 
to  advance  to  the  prisoner  a  sum  not  exceeding  £20  to  enable 
him  to  defray  the  travelling  expenses  of  his  witnesses,  and 
the  treasurer  shall  advance  such  sum,  and  shall  deduct  it 
out  of  the  amount  ultimately  allowed  in  respect  of  such 
witnesses. 

17.  In  any  case  where  money  is  ordered  by  the  Court  at 
the  winter  assizes  for  the  said  winter  assize  county  to  be 
paid  in  respect  of  costs  and  expenses  of  prosecutors  and 
witnesses,  the  same  shall  be  paid  by  the  treasurer  of  the 
county  or  place  by  whom  the  same  would  have  been  payable 
had  a  like  order  been  made  by  a  Court  of  Oyer  and  Terminer 
or  Gaol  Delivery  in  the  county  where  the  trial  would  have 
taken  place  but  for  the  Winter  Assizes  Act  and  this  Order ; 
and  every  Kuch  treasurer  or  some  known  agent  shall  attend 
the  said  winter  assizes  during  the  sitting  of  the  Court  to  pay 
all  such  orders. 

18.  Where  the  Court  at  the  winter  assizes  for  the  said 
winter  assize  county  remand  a  prisoner  or  adjourn  any  trial, 
or  otherwise  make  an  order  respecting  a  prisoner  committed 
for  trial  but  not  acquitted  or  convicted,  the  Court  may  make 
such  order  with  respect  to  the  removal  of  such  prisoner  to 
a  prison  in  the  county  or  place  in  which  he  was  committed 
for  trial  as  to  the  Court  seems  just,  and  the  prisoner  may  be 
removed  accordingly  without  any  writ  of  habeas  corpus. 

19.  Nothing  in  this  Order  shall  authonze  the  trial  at  ihe 
winter  assizes  for  the  said   winter  assize  county  of  any 
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prisoner  who  shall  have  been  admitted  to  bail,  and  shall 
not  at  the  time  of  the  holding  of  snch  winter  assizes  for  the 
said  winter  assize  oonnty  be  in  custody,  nnless  snch  person  is 
jointly  charged  with  another  person  in  actual  custody. 

20.  Except  where  the  context  otherwise  requires,  terms  used 
in  this  Order  shall  have  the  same  meaning  as  that  which  the 
same  terms  have  in  the  Winter  Assizes  Act,  1876. 

21.  This  Order,  unless  earlier  revoked,  shall  be  in  force 
until  the  1st  day  of  October,  1877. 

C.  L.  Peel. 

NoU, — ^The  aforesaid  several  Orders  in  Cooncil  of  the  23rd 
October,  1876,  are  inserted  at  length  in  the  London  Oazeite 
of  the  27th  October,  1876. 


Orders  nr 
Council, 
23rd  October, 
1876. 

General  form 
of  order  as  to 
Winter  Assize 
Counties. 


By  an  Order  in  Council  of  the  28th  November,  1876,  it  was 
ordered  that  the  Order  in  Council  of  the  23rd  October,  1876 
(ante,  p.  670),  should  apply  to  the  county  of  the  city  of 
Canterbury,  as  if  the  same  county  had  been  expressly  men- 
tioned in  the  said  Order. 
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Order, 
Nov.  1876. 


Rules, 
Dec.  1876. 


Older  XXXVL 


Rule  22a. 


'  ORDER,  November  7,  1876, 

under  the  appellate  jurisdiotion  acrp,  1876, 

Section  17. 

I,  the  Eight  Honourable  Hugh  MacCalmont  Baron  CaimB, 
Lord  High  Chancellor  of  Great  Britain,  do  hereby,  in  pursu- 
ance of  the  seventeenth  section  of  "  The  Appellate  Jurisdic- 
tion Act,  1876,"  appoint  Sir  William  Baliol  Brett,  Mr.  Justice 
Lush,  Mr.  Baron  Pollock,  and  Mr.  Justice  Manisty  to  be  the 
four  judges  of  the  Supreme  Court  of  Judicature,  by  whom, 
together  with  the  Lord  Chancellor,  the  Lord  Chief  Justice  uf 
England,  the  Master  of  the  Bolls,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Ex- 
chequer,  Rules  of  Court  shall  be  made  as  therein  mentioned. 
And  this  appointment  is  to  continue  in  force  until  the  first 
day  of  January,  1878.  CAIKNS,  C, 

November  7, 1876. 

B  U  L  E  S. 

1.  These  rules  may  be  cited  as  ''The  Rules  of  the 
Supreme  Court,  December,  1876,"  or  each  separate  rule 
may  be  cited  as  if  it  had  been  one  of  the  rules  of  the 
Supreme  Court,  and  had  been  numbered  by  the  number 
of  the  order  and  rule  mentioned  in  the  margin. 

2.  These  rules  shall  come  into  operation  on  the  1st 
December,  1876. 

ORDER  XXXVI. 

Trial. 

3.  Order  XXXYI.,  rule  22,  is  hereby  repealed,  and 
instead  thereof  the  following  rule  shall  take  effect : — 

Upon  the  trial  of  an  action  the  Judge  may,  at  or  after 
the  trial,  direct  that  judgment  be  entered  for  any  or  either 
party,  or  adjourn  the  case  for  further  consideradon,  or 
leave  any  party  to  move  for  judgment.     No  judgmtut 
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shall  be  entered  after  a  trial  without  the  order  of  a  Court  Order  xxxvi. 
or  Judge. 

4.  Where  in  any  action  in  the  Chancery  Division  the  Rule  29a. 
actioii  or  any  question  at  issue  in  the  action  is  ordered  to 
be  tried  before  any  Commissioner  or  Commissioners  of 
Assize,  or  at   the  London  or  Middlesex  sittings  of  any  p  gTs  tlsl^^' 
Division  other  than  the   Chancery  Division,  the  order  there  ire  now 
directing  such  trial  shall  state  on  its  face  the  reason  for  numbered 
whi<»h  it  is  expedient  that  the  action,  question,  or  issue  29  («)]. 
should  be  so  tried  and  should  not  be  tried  in  the  Chancery 
Diyision. 

ORDER   XXXIX.  Order  xxxix. 

New  Trial. 

5.  Order  XXXIX.,  rule  1,  is  hereby  repealed,  and  Rule  i. 
instead  thereof  the  following  provision  shall  take  effect : — 

Rule  1.  Where,  in  an  action  in  the  Queen's  Bench, 
Common  Pleas,  or  Exchequer  Division,  there  has  been  a 
trial  by  a  jury,  any[application  for  a  new  trial  shall  be  to 
a  Divisional  Court.  And  where  the  trial  has  been  by  a 
Jodge  without  a  jury,  the  application  for  a  new  trial  shall 
be  to  the  Court  of  Appeal. 

6.  Applications  for  new  trials  shall  be  by  motion  calling  Rule  la. 
on  the  opposite  party  to  show  cause  at  the  expiration  of 
eight  days  from  the  date  of  the  order,  or  so  soon  after 

as  the  case  can  be  heard,  why  a  new  trial  should  not  be 
directed.  Such  motion  shall  be  made  within  the  times 
following,  unless  the  Court  or  a  Judge  shall  enlarge  the 
time: — 

An  application  to  a  Divisional  Court  for  a  new  trial,  if 
the  trial  has  taken  place  in  London  or  Westminster,  shall 
be  made  within  four  days  after  the  trial,  or  on  the  first 
subsequent  day  on  which  a  Divisional  Court  to  which  the 
application  may  be  made  shall  have  actually  sat  to  hear 
motions.  If  the  trial  has  taken  place  elsewhere  than  in 
London  or  Middlesex,  the  motion  shall  be  made  within 
the  first  four  days  of  the  next  following  sittings. 
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Order  XL.  ORDEE  XL. 

Motion  fob  Judgment. 

Rules  4, 5,  &  6.  7.  Order  XL.,  rules  4  and  6  are  repealed,  and  rule  5  is 
repealed  so  far  as  it  affects  trials  before  a  Judge ;  and  the 
following  rule  shall  be  substituted  for  rule  4 : — 

^"*®  *•  4.  Where,  at  or  after  the  trial  of  an  action  by  a  jury, 

the  Judge  has  directed  that  any  judgment  be  entered,  any 
party  may,  without  any  leave  reserved,  apply  to  set  aside 
such  judgment  and  enter  any  other  judgment,  on  the 
ground  that  the  judgment  directed  to  be  entered  is  wrong 
by  reason  of  the  Judge  having  caused  the  finding  to  be 
wrongly  entered  with  reference  to  the  finding  of  the  jury 
upon  the  question  or  questions  submitted  to  them. 

Where,  at  or  after  the  trial  of  an  action  before  a  Judge, 
the  Judge  has  directed  that  any  judgment  be  entered, 
any  party  may,  without  any  leave  reserved,  apply  to  set 
aside  such  judgment  and  to  enter  any  other  judgment, 
upon  the  ground  that,  upon  the  finding  as  entered,  the 
judgment  so  directed  is  wrong. 

An  application  under  this  rule  shall  be  to  the  Court  of 
Appeal. 

Order  LVIIa.  OEDER  LVII  a. 

Divisional  and  other  Coubts. 

Kuie  1.  S-  ^3  following  proceedings  and  matters  shall  oontinne 

to  be  heard  and  determined  before  the  Divisional  Courts ; 
but  nothing  herein  contained  shall  be  construed  so  as  to 
take  away  or  limit  the  power  of  a  single  Judge  to  hear 
and  determine  any  such  proceedings  or  matters  in  any 
case  in  which  he  has  heretofore  bad  power  to  do  so,  or  so 
as  to  require  any  interlocutory  proceeding  therein  hereto- 
fore taken  before  a  single  Judge  to  be  taken  before  a 
Divisional  Court : — 

Proceedings  on  the  Crown  side  of  the  Queen's  Bench 
Division. 

Appeals  from  revising  barristers,  and  proceedings  relat- 
ing to  election  petitions,  parliamentary  and  municipal. 

Appeals  under  sect.  6  of  the  County  Courts  Act,  1875. 
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Proceedings  on  the   revenue  side  of  the   Exchequer  Order  lyii  a. 
Division. 

Proceedings  directed  by  any  4-ct  of  Parliament  to  be 
taken  before  the  Court,  and  in  which  the  decision  of  the 
Coort  is  final. 

Cases  stated  by  the  Railway  Commissioners  under  the 
36  &  37  Vict.  c.  48. 

Cases  of  Habeas  Corpus,  in  which  a  Judge  directs  that 
a  rule  nisi  for  the  writ,  or  the  writ  be  made  returnable 
before  a  Divisional  Court. 

Special  cases  where  all  parties  agree  that  the  same  be 
heard  before  a  Divisional  Court. 

Appeals  from  chambers  in  the  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions,  and  applications  for  new 
trials  in  the  said  division  where  the  action  has  been  tried 
with  a  jury. 

9.  Where,  by  sect.  17  of  the  Appellate  Jurisdiction  Rule  2. 
Act,  1876,  or  by  these  rules,  any  application  ought  to  be 
made  to,  or  any  jurisdiction  exercised  by  the  Judge  before 
whom  an  action  has  been  tried,  if  such  Judge  shall  die  or 
cease  to  be  a  Judge  of  the  High  Court,  or  if  such  Judge 
shall  be  a  Judge  of  the  Court  of  Appeal,  or  if  for  any 
other  reason  it  shall  be  impossible  or  inconvenient  that 
such  Judge  should  act  in  the  matter,  the  president  of  the 
Division  to  which  the  action  belongs  may  either  by  a 
special  order  in  any  action  or  matter,  or  by  a  general 
order  applicable  to  any  class  of  actions  or  matters,  nomi- 
nate some  other  Judge  to  whom  such  application  may  be 
made^  and  by  whom  such  jurisdiction  may  be  exercised. 

10.  Every  vacation  Judge  shall  have  the  same  power  Rule  3. 
and  authority  as  heretofore. 

OEDER  LVIII.  Order  LVIII. 

Appeals  from  Inferior  Courts. 

11.  Rule   16  of  the  Rules    of   the    Supreme    Court,  Rule  19. 
December,  1875,  is  hereby  repealed,  and  instead  thereof 

the  following  provision  shall  take  effect : — 

Every  Judge  of  the  High  Court  of  Justice  for  the 
time  being  shall  be  a  Judge  to  hear  and  determine  appeals 
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Order  LViu.     fj^jjj  inferior  Courts,  under  sect  45  of  the  Supreme  Court 

of  Judicature  Act,  1873.  All.  such  appeals  (except 
Admiralty  appeals  from  inferior  Courts,  which  until  fiirther 
order  shall  be  assigned  as  heretofore  to  the  present  Jadge 
of  the  Admiralty  Court,)  shall  be  entered  in  one  list  by 
the  officers  of  the  Crown  Office  of  the  Queen's  Bench 
Division ;  and  shall  be  heard  by  such  Divisional  Court  of 
the  Queen's  Bench,  Common  Pleas,  or  Exchequer  Division, 
as  the  presidents  of  those  Divisions  shall  from  to  time 
direct. 

Nothing  in  this  order  shall  affect  the  validity  of  any 
rule  or  regulation  heretofore  issued  with  reference  to  such 
appeals  by  the  Divisional  C!ourt  formed  under  the  aaid 
section. 

Caienb,  C.  Wm.  Baliol  Bbbtt. 

a.  e.  cockbubn.     robt.  lubh. 

Q.  Jessel.  C.  E.  Pollock. 

COLEBIDGE.  H.  MaNISTT. 

FiTZROY  EeLLT. 
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THE  REGULATIONS  OP  RAILWAYS  ACT,  t'Zlf^ 

1873. 


[36  &  37  Vict.  c.  48.] 


Railway  Com- 

MI8SI0NEK8. 

36  &  37  Vict. 
«.  48. 


Under  this  Act  Commissioners  were  appointed  for  the  pnr-  Appointment 
pose  of  carrying  into  effect  the  provisions  of  the  Railway  of  R*»lway 
and  Canal  Traffic  Act,  1854  (17  &  18  V.  c.  31),  and  of  this   sionersr 
Act,  and,  sect.  6,  transferred  to  the  Commissioners  the  juris- 
diction   conferred  by  sect.  3  of  the  Railway  and    Canal 
Traffic  Act,    1854,  on  the  several  Courts  and  Judges  em- 
powered to  hear  and  determine  complaints  under  that  Act. 

S.  10  transferred  certain  powers  and  duties  of  the  Board 
of  Trade  to  the  Commissioners. 

S.  11  explains  and  amends  the  17  (&  18  Y.  c.  31,  s.  2,  as  to 
through  traffic. 

S.  12  gives  power  to  the  Commissioners  as  to  through  rates. 

8.  13  provides  for  complaints  by  public  authorities  in 
certain  cases. 

S.  15  gives  power  to  the  Commissioners  to  fix  terminal 
charges. 

S.  16  provides  for  assent  of  the  Commissioners  to  arrange* 
mentfl  between  railway  companies  and  canal  companies. 

8. 17  provides  for  the  maintenance  of  canals  by  railway 
companies. 

Ss.  18  to  20  contain  provisions  as  to  the  conveyance  of 
mails ;  and 

S.  26  provides  that  "  any  decision  or  any  order  made  by 
the  Commissioners  for  the  purpose  of  carrying  into  effect 
any  of  the  provisions  of  this  Act,  may  be  made  a  rule  or 
order  of  any  superior  Court,  and  shall  be  enforced  either  in 
the  manner  directed  by  sect.  3  of  the  Railway  and  Cabal 
Traffic  Act,  1854,  as  to  the  writs  and  orders  therein  men- 
tioned, or  in  like  manner  as  any  rule  or  order  of  such  Court. 

♦*  For  the  purpose  of  carrying  into  effect  this  section, 
general  rules  and  orders  may  be  made  by  any  superior  Court 
in  the  same  manner  as  general  rules  and  orders  may  be  made 
with  resepct  to  any  other  proceedings  in  such  Court 
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Cases  prom  «« The  Commissioners  may  review  and  rescind  or  vary  any 

M^ffl^oNB^^"  ^^c^sion  or  order  previously  made  by  them  or  any  of  them. 
36  &  37  Vict  "  ^^®  Commissioners  shall  in  all  proceedings  before  them 

C.48.  under  sects.  6,  11,  12,  and  13  of  this  Act,  and  may,  if  they 

think  fit,  in  all  other  proceedings  before  them  under  this  Act, 
at  the  instance  of  any  party  to  the  proceedings  before  them, 
and  upon  snch  security  being  given  by  the  appellant  as  the 
Commissioners  may  direct,  state  a  case  in  writing  for  the 
opinion  of  any  superior  Court,  determined  by  the  Commis- 
sioners upon  any  question  which,  in  the  opinion  of  the 
Commissioners  is  a  question  of  law. 

'*The  Court  to  which  the  case  is  transmitted  shall  hear 
and  determine  the  question  or  questions  of  law  arising 
thereon,  and  shall  thereupon  reversey  affirm,  or  amend  the 
determination  in  respect  of  which  the  case  has  been  stated, 
or  remit  the  matter  to  the  Commissioners  with  the  opinion  of 
the  Court  thereon,  or  may  make  such  other  order  in  relation 
to  the  matter,  and  may  make  such  order  as  to  costs  as  to  the 
Court  may  seem  fit,  and  all  such  orders  shall  be  final  and 
conclusive  on  all  parties.  Provided  that  the  Commissioners 
shall  not  be  liable  to  any  costs  in  respect  or  by  reason  of  any 
such  appeal. 

'*The  operation  of  any  decision  or  order  made  by  the 
Commiraioners  shall  not  be  stayed  pending  the  decision  of 
any  such  appeal,  unless  the  Commissioners  shall  otherwis>e 
order. 

"  Save  as  aforesaid  every  decision  and  oixler  of  the  Com- 
missioners shall  be  final." 

See  now,  as  to  oases  under  this  Act,  Order  LYII  a^  rale  1, 
pages  684,  685  (anie). . 
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Fcrm   of  Appeal,  Method  of  Procedure,  and  Standing  Orders      ^^^^'^^ 
applicahle  to  all  Appeals  presented  to  the  House  of  Lords  on 
and  after  the  1st  November,  1876. 

[Issued  by  the  House  of  Lords.] 

Form  op  Appeal.  FormofAppeal. 

To  the  Bight  Honourable  the  Lords  Spiritual  and  Temporal  (Standing 
in  Parliament  assembled.  ^^«'  ^®-  ^0 

The  Hnmble  Petition  and  Appeal  of  A, 
Your  Petitioner  humbly  prays  that  the  matter  of  the  order 
(or  orders,  or  judgment,  or  interlocutor,)  set  forth  in 
the  Schedule  hereto  (or,  so  far  as  therein  stated  to  be 
appealed  against)  may  be  reviewed  before  her  Majesty 
the  Queen  in  her  Court  of  Parliament,  and  that  the 
said  Order  (or,  so  far  as  aforesaid)  may  be  reversed, 
varied,  or  altered,  or  that  the  Petitioner  may  have 
such  other  relief  (t  speeificf  relief  he  desired,  it  can  he  so 
siaied  in  the  prayer)  in  the  premises  as  to  her  Majesty 
the  Queen,  in  her  Court  of  Parliament,  may  seem  meet ; 
and  that  (here  name  the  respondents)  may  be  required  to 
lodge  such  printed  cases  as  they  may  be  advised,  and 
the  circumstances  of  the  cause  may  require,  in  answer 
to  this  appeal ;  and  that  service  of  such  Order  on  the 
solicitors  in  the  cause  of  the  said  respondents  may  be 
deemed  good  service. 

To  he  signed  ly  two  counsel.       standing  Order 
(Here  insert  Schedule.)  No.  II.  (Certi- 

[Note.—  The  Schedule  musl  set  out  the  title  of  the  parties  to  ihe  ^^^^ 
cause  or  matter ;  and  the  decrees,  orders,  judgments,  or  interlocU'' 
tore  appealed  against,  and  where  the  aj^^eal  is  not  against  the 
whole  decree,  ihe  part  appealed  against  must  he  defined.'] 

Form  of  Schedule. 

'*  From  her  Majesty's  Court  of  Appeal  (England). 
*^  In  a  certain  cause  (or  matter)  wherein  A.  was  plaintiff 
"  and  B.  was  defendant. 
•*  The  order  appealed  from  is  in  the  words  following,  viz. 
'*  (set  forih  order  complained  of),  or,  the  order  referred  to  in 

2  Y 
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HoxTBE  OF      '*  the  above  prayer  is  in  the  words  following,  the  portion 
.~?^™        **  appealed  from  being  printed  in  italicB  (»e<  forth  order ^  ike 
^^EAiA      ,,^^^  complained  of  being  printed  in  italice  "). 

We  htunbly  oonceive  this  to  be  a  proper  ease  to  be  heard 
before  yonr  Lordships  by  way  of  appeal. 
SUndmg  Order  ^0  he  ngned  by  two  eouned. 

^  '.  '  I  ,  clerk  to  Messrs.  ,  of  ,  solicitors  for 

Respondents,      the  appellants  within  named,  hereby  certify  that  on  the 

day  of  I  served  Messrs.  of  solicitors  for 

,  the  within-named  respondents,  with  a  correct  copy 
of  the  aforegoing  appeal,  and  with  a  notice  that  on  the 
day  of  ,  or  as  soon  after  as  conveniently  may  be,  the 

petition  of  appeal  would  be  presented  to  the  House  of  Lords 
on  behalf  of  the  appellant. 

[Note. — Not  less  than  two  cleat  day»*  notice  to  be  given  of  the 
intention  to  preaent  an  appeal,'] 


DIBEC3TI0NS  FOR  AGENTS. 

Method  of  Pbocedure. 

Presenution  of      In  aooordance  with  the  aforegoing  notioe,  the   appeal, 

the  Appeal.       printed  on  parchment  {quarto  eize),  in  such  form  aa  will  enable 

paper  copies  thereof  to  be  hereafter  bound  up  with  the  printed 

cases,  is  to  be  lodged  in  the  Parliament  Office  for  presentation 

to  the  House,  and  (if  the  House  be  then  sitting,  or  if  not,  on 

the  next  ensuing  meeting  of  the  House,)  an  order  thereon  for 

service  on  the  respondents,  or  their  solicitors,  ordering  the 

respondents  to  lodge  cases  in  answer  to  the  appeal,  will  be 

Order  of  issued  to  the  appellant's  agent,  such  order,  together  with  an 

StandlneOnier  ^^d*^*  ^^  ^^®  service  entered  thereon,  to  be  returned  to  the 

No.  IIL  Parliament  Office  within  the  period  granted  to  the  appellant 

for  lodging  his  printed  case,  under  Standing  Order  No.  Y. 

Beourity  for  Each  appellant,  where  there  are  more  than  one,  is  required 

Ston^ineOrder  ^  enter  into  the  recognizance.    The  appellants  are  required 

No.  IV.  to  submit  to  the  clerk  of  the  Parliaments  within  one  week 

after  the  date  of  the  presentation  of  the  appeal  (unless  the 

sum  of  two  hundred  pounds,  as  required  by  the  Standing 

Order,  be  paid  to  the  receiver  of  fees  to  the  Parliament  Office 

for  payment  into  the  fee  fund  of  the  House  of  Lords),  the 

names  of  the  sureties  who  propose  entering  into  the  6<W; 

and,  in  the  event  of  a  substitute  being  proposed  to  enter  into 

the  recognizance  in  lieu  of  the  appeUants,  the  name  of  such 

substitute.     7\oo  dear  day^  previoua  notice  of  the  names  so 

proposed  (for  bond  and  recognizance)  is  to  be  given  to  the 
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solicitor  or  agent  of  the  respondents,  and  at  the  time  of  snb-      House  of 
mittiiig  the  said  names  to  the  olerk  of  the  Parliaments,  a       appealb. 

certificate  from  the  solicitor  or  agent  of  the  appellants  is  to 

be  lodged  in  the  Parliament  Office,  certifying  his  belief  in 
the  sufficiency  of  the  sureties  and  substitnte  so  proposed.  At 
the  termination  of  one  week  from  the  lodgment  of  such  cer- 
tificate, the  bond  and  recognizance  are  to  be  issued  to  the 
solicitor  or  agent  of  the  appeUants  for  execution  before  a 
ommnissioner  appointed  to  administer  oaths  in  the  Supreme 
Court  of  Judicature  in  England,  or  a  commissioner  appointed 
to  administer  oaths  in  Chancery  in  Ireland,  or  before  a  justice 
of  the  peaoe  in  Scotland.  The  bond  and  the  recognizance 
(whether  entered  into  by  the  appellants  or  by  a  substitute) 
to  be  returned  to  the  Parliament  Office  within  one  week  from 
the  date  of  the  issue  thereof  to  the  solicitor  or  agent  of  the 
appellants. 

[NoTX. — AU  drafts  and  cheques  to  he  made  payable  io  **  JSomm 
of  Lords  Fee  Fund,**  and  io  he  crossed^  '*  Bank  of  England, 
WeaUsm  Branch:*] 

The  solicitors  of  those  respondents  who  purpose  lodging 
printed  cases  in  answer  to  the  appeal  should  attend  at  the 
Parliament  Office  for  the  purpose  of  ascertaining  the  due 
execution  of  the  recognizance  and  bond,  and  entering  their 
names  in  the  Appearance  Book.  (Notice  of  the  meeting  of 
the  appeal  committee  is  only  sent  to  the  solicitors  of  respon- 
dents who  have  thus  signified  their  appearance  in  the  cause.) 

In  English  appeals  six  weeks'  time,  and  in  Irish  and  Printed  Casas 
Scotch  appeals  eight  weeks'  time,  from  the  date  of  the  pre-  ^^  Appendix, 
sentation  of  the  appeal,  is  granted  to  all  parties  to  lodge  down'^Cam 
printed  cases  and  the  appendices  thereto.  for  Hearing,— 

[Note.— Pc^tofw  for  extension  of  Ume,  lodged  during  ihe  o^^^^ 
recesg,  do  noi  yrevetU  the  dismissal  of  an  appeal.    {For  form  of 


peHiion,  see  Appendix  C7.)] 

In  appeals  in  which  the. parties  are  able  to  agree  in  their 
statement  of  the  subject-matter,  it  is  optional  to  lodge  a 
/ottti  case  with  reasons  pro  and  eon,  following  the  practice 
heretofore  in  use  in  Common  Law  Appeals  on  a  special  casdi 

It  is  obligatory  on  the  appellant,  within  the  respective 
periods  so  limited  as  above,  to  lodge  his  printed  cases,  or  the 
joint  case  before  mentioned,  and  a  printed  appendix  consist-  Appendix. 
ing  of  such  documents,  or  parts  thereof,  used  in  evidence  in 
the  Court  below,  as  may  be  necessary  for  reference  on  the 
argument  of  the  appeal. 

2  Y  2 
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House  of  It  is  the  duty  of  the  appellant,  with  as  little  delay  as 

Appeals.      possible  after  the  presentation  of  the  appeal,  to  fninish  to 

the  respondent  a  list  of  the  proposed  documents,  and  in  due 

course  a  proof  copy  of  the  appendix.  The  proof  is  to  be 
examined  with  the  original  documents  by  the  respectiye 
solicitors  of  the  parties.  (Ten  copies  of  the  appendix,  as 
soon  as  printed,  to  be  delivered  to  the  solicitor  of  the  re- 
spondent.) The  respondent  is  allowed  to  print  any  cuLdUumal 
documents,  used  in  evidence  in  the  Court  below,  which  may 
be  necessary  for  the  support  of  his  case  on  the  argument 
of  the  appeal,  such  documents  to  be  paged  consecutively  with 
the  appendix.  (The  proof  to  be  examined,  as  aforesaid,  by 
the  respective  solicitors,  and  prints  delivered  to  the  solicitor 
of  the  appellant.) 

The  costs  incurred  in  printing  the  appendix  will,  in  the 
first  instance,  be  borne  by  the  appellant,  and  the  ooet  of  the 
addiUandl  documents  by  the  respondent,  but  these  costs  will 
ultimately  be  subject  to  the  decision  of  the  house  with  regard 
to  the  costs  of  the  appeal. 
Signatare  of  The  case  and  appendix  must  be  printed  quarto  size,  with 

Ct^^—J^  seven  or  eight  letters  in  the  margin  for  facilitating  xeference, 
Standing  Order  and  should  be  submitted  in  proof  to  the  clerks  in  the  Judicial 
^o-  ^«  Ofiice.    Forty  copies  of  the  case  and  appendix  are  required  to 

be  lodged  in  the  Parliament  Office ;  and  subsequently  on  the 
lodgment  of  the  respondent's  case,  ten  hound  copies  («ee  dkeo- 
iions  in  the  appendix  hereto  as  to  binding  printed  cotet). 

Where  reference  is  made  to  a  document  printed  in  the 
appendix,  the  case  must  contain  a  marginal  note  of  the  page 
of  the  appendix  containing  such  document. 

There  is  no  penalty  on  respondents  who  do  not  lodge  their 
printed  cases  within  the  time  limited  by  Standing  Order  No. 
v.,  but  respondents  can  only  appear  at  the  bar  on  a  printed 
case. 

As  soon  as  the  printed  cases  of  all  parties  and  the  appendix 
thereto  have  been  lodged,  it  is  optional  for  either  side  to  set 
down  the  cause  for  hearing,  but  it  is  Migaltory  on  the  appel- 
lant, upon  the  lodgment  of  his  printed  cases  and  the  appendix, 
to  set  down  the  cause  for  hearing  within  the  time  limited  by 
Standing  Order  No.  Y.  {ex  parte  as  to  those  respondents  who 
have  not  already  lodged  printed  oases,  upon  proof^  by  affi- 
davit, of  the  due  service  of  the  before-mentioned  *'  Order  of 
Service,"  upon  the  respondents  or  their  solicitors).  A  re- 
spondent who  has  lodged  his  printed  oases,  is  at  liberty  to  set 
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down  the  cause  for  hearing  on  the  first  sitting  day  after  the      House  of 

expiratioii  of  the  time  limited  by  the  Standinc:  Order  for         ^*" 

1  J    -            •   J.  J                                                                                             Appeals. 
loading  printed  cases.  ^-_L 

The  cause  will  then  be  ripe  for  hearing,  and  will  take  its 
position  on  the  effective  cause  list. 

[Here  foUow  the  Standing  Orders  I.  to  i  indusitfe,  which  are 
set  ovi  (U  pages  466  to  470,  ante.^ 


APPENDIX   A.  CertiflateMto 

(Certipioate  op  SuppiciBNcr  OP  Sureties,  &c.) 

Lodged  in  the  Pariiameot  Office  on  the  day  of  18 

In  the  House  of  Lords. 

*^  A  and  others  v,  B  and  others." 
In  compliance  with  Standing  Order  No.  IV.  I  (we)  submit  the  names  of 

ifuU  name)  of  (addre^)  and  (/W/  name)  of  (add^)  {  fr,  .^1  fir.id  Jro^J 

certify  in  j      ^  >  belief,  that  the  said  (full  name)  and  the  said  (full  name) 

r  are  «ch  \  ^^^^  upwards  of  |  ^Jo  }  "^"^^^  ^^  *^^«  {  *hU^  }  J^"*  ^«*'*»- 

Thb  certificate  may  be  signed  by  the  Country  solicitor  or  agent  of 
the  appellants. 
I  (we)  certify  that  a  copy  of  the  above  certificate  and  two  clear  days'  notice 
of  the  intention  to  lodge  the  same  in  the  Parliament  Office  has  been  served 
on  the  solicitors  or  agents  of  the  respondents. 

To  be  signed  by  the  London  solicitor  or  agent  of  the  appellants. 

APPENDIX  B. 

(direcnons  for  bindino  printed  cases  for  the  use  op  the 

Law  Lords.) 

1.  Ten  copies  boand  in  purple  cloth ;  two  of  the  ten  to  be  interleaved,  as 

regards  the  cases  only. 

2.  Short  title  of  cause  on  the  back. 

3.  Label  on  side,  stating  short  title  of  cause  and  contents  of  the  volume, 

thus: — 

"  A and  others  r.  B and  others." 

Printed  copy  of  the  appeal. 
Appellants'  case. 
Respondent  B's  case. 
Respondent  C's  case. 
Appendix. 

4.  The  volume  to  be  indented,  and  the  names  of  the  parties  written  on  the 

indentations  to  their  respective  cases. 

5.  References  to  the  reports  of  the  cause  in  the  Courts  below,  or  the  words 

"  Not  reported  "  to  be  written  on  the  fly  sheet. 

6.  The  bound  copies  to  be  lodged  immediately  after  the  respondent's  cases 

are  delivered  in. 

The  agents  are  requested  to  use  their  discretion  as  to  the  size  of  the 
volume,  arrangement  of  the  cases,  and  appendix.  In  dealing  with  bulky 
cases,  it  may  l^  found  advisible  to  bind  the  appendix  as  a  separate  volume, 
and  also  to  divide  the  appellants'  and  respondents'  cases  into  separate  volumes. 

It  is  the  duty  of  the  appellants'  agent  to  carry  out  these  directions. 
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House  of 

Lords 
Appeals. 


Petltkm  for  Mt- 
leosion  of  time. 


APPENDIX  C. 

(Petition  for  Extension  of  Time  to  iodob  Cases.) 

(7b  he  €ngro$8ed  <m  foohoap  paper,  and  (tmieu  assent  of  respondent's  ogent 
he  obtamed)  a  copy,  and  two  clear  day^  notice  of  mteniion  io  present,  to  be 
gwen  to  respondenl^s  agent.) 
In  the  Hoiue  of  Lords. 

{Insert  short  tUle  of  oanse.) 
To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal  in  ParliameBt 

assembled. 
The  humble  petition  of  the  appellant 
Sheweth, 

That  your  Petitioner  presented  petition  of  appeal  on  the  dnj 

of  complaining  of  (uiMrt  dates  of  orders  or  interlocutors  oomptamed  o/y. 

That  the  time  allowed  by  Standing  Order  No.  V.  (  {or)  ezteaded  by  your 

Lordships'  order  of  the  {state  date)  )  for  the  appellant  to  lodge  his  printed 

cases  and  the  appendix,  will  expire  on  the  (^state  date). 

That  yoar  petitioner  {stt  forth  cause  of  delay). 

Your  petitioner      therefore  humbly  prays  that  your  Lord- 
ships will  be  pleased  to  grant  him  {set  forth  time  required) 
further  time  to  lodge  his  printed  cases,  and  ike 
and  set  down  the  cause  for  hearing. 
And  your  Petitioner  will  ever  pray. 


Agents  for  the  appellant. 


We  consent  to  the  prayer  of  the  abore  petition. 


Agents  for  the  respoadents. 
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CHANCERY  AMENDMENT  ACT,  1858.      loed  caiehs- 

Act. 
Lard  Cairns'  Act.      [21  &  22  Vict,  a  27.] 

2.  In  all  cases  in  which  the  Court  of  Chancery  has  juris-  Power  to 
diction  to  entertain  an  application  for  an  iojunction  againttt  ^^^  of 

a  breach  of  any  covenant,  contract,  or  agreement,  or  against  awarddamares 
the  commission  or  continuance  of  any  wrongful  act,  or  for  the  in  certain  cases. 
specific  performance  of  any  covenant,  contract,  or  agreement, 
it  shall  he  lawful  for  the  same  Court,  if  it  shall  think  fit,  to 
award  damages  to  the  party  injured,  either  in  addition  to  or 
in  substitution  for  such  injunction  or  specific  performance, 
and  Fuch  damages  may  be  assessed  in  such  manner  as  the 
Court  shall  direct.  " 

3.  It  shall  be  lawful  for  the  Court  of  Chancery,  if  it  shall  Damages  may 
think  fit,  to  cause  the  amount  of  such  damages  in  any  case  ^  assessed  or 

.      i_  J  A«j»*A«»«  "A  question  of 

to  he  assessed,  or  any  question  of  fact  arising  in  any  suit  or  (^^  arising  in 
proceeding  to  be  tried  by  a  special  or  common  jury  before  any  snit  may 
the  Court  itself;   and  the  Court  of  Chancery  may  make  all  ^®*"^,^^* 

<ii  -.1  .11-iw  .t  *.       jury  before  the 

such  rules  and  orders  upon  the  sheriff  or  any  other  person  for  Court  itself. 
procuring  the  attendance  of  a  special  or  common  jury,  for 
such  assessment  of  damages  or  the  trial  of  such  question  of 
fact,  as  may  be  made  by  any  of  the  Superior  Courts  of  common 
law  at  Westminster,  and  may  also  make  any  other  orders 
which  to  the  Court  of  Chancery  may  seem  requisite ;  and 
every  such  jury  shall  consist  of  persons  possessing  the  qualifi- 
cations, and  shall  be  struck,  summoned,  balloted  for,  and 
called  in  like  manner  as  if  such  jury  were  a  jury  for  the  trial 
of  any  cause  in  any  of  the  said  Superior  Courts ;  and  every 
juryman  so  summoned  f<hall  be  entitled  to  the  same  rights 
and  subject  to  the  same  duties  and  liabilities  as  if  he  had 
been  duly  summoned  for  the  trial  of  any  such  cause  in  any 
of  the  said  Superior  Courts ;  and  every  party  to  any  such 
proceeding  shall  be  entitled  to  the  same  rights  as  to  challenge 
and  otherwise  as  if  he  were  a  party  to  any  such  cause ;  and 
generally  for  all  purposes  of  or  auxiliary  to  the  assessment 
of  damages  or  the  trial  of  questions  of  fact  by  a  jury  before 
the  Court  itself,  and  in  respect  of  new  trials,  the  Court  of 
Chancery  shall  have  the  same  jurisdiction,  powers,  and 
authority  in  all  respects  as  belong  to  any  Superior  Court  of 
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Lord  Caiuns* 
Act. 


Questions 
ordered  to  be 
tried  by  jury 
to  be  reduced 
into  writing. 


Damages  may 
be  assessed  or 
questions  of 
fact  tried 
before  the 
Court  itself 
without  a 
jury. 


Damages  may 
be  assessed  by 
a  jury  before 
any  Judge  of 
one  of  the 
superior  Courts 
of  common  law 
at  Nisi  Prius, 
or  before  the 
sheriff  of  any 
county  or  city. 


common  law,  or  to  any  Judge  thereof  for  the  like  pnrpofles ; 
provided  that  from  any  order  made  by  the  Court  on  an 
application  made  for  a  new  trial  there  shall  be  the  same  right 
of  appeal  as  from  any  other  order  of  the  Court. 

4.  Any  question  of  fact  and  any  question  as  to  the  amount 
of  damages  which  shall  be  so  ordered  to  be  tried  by  a  jury 
before  the  Court  itself  shall  be  reduced  into  writing  in  such 
form  as  the  Court  shall  direct,  and  at  the  trial  the  jury  shall 
be  sworn  to  try  the  said  question,  and  a  true  verdict  to  give 
thereon  according  to  the  evidence ;  and  upon  every  snch  trial 
the  Court  of  Chancery  shall  have  the  same  powers,  juris* 
diction,  and  authority  as  belong  to  any  Judge  of  any  of  the 
said  Superior  Courts  sitting  at  Nisi  Prius. 

5.  It  shall  also  be  lawful  for  the  Court  of  Chancery,  if  it 
shall  think  fit,  to  cause  the  amount  of  such  damages  in  any 
case  to  be  assessed,  or  any  question  of  fact  arising  in  any  suit 
or  proceeding  to  be  tried  before  the  Court  itaelf  without  a 
jury,  and  to  cause  the  evidence  on  the  trial  of  that  question 
to  be  taken  by  the  oral  examination  of  witnesses  and  other 
proofs  in  open  Court ;   and  any  question  of  fact,  and  any 
question  aa  to  the  amount  of  damages,  which  shall  be  so 
ordered  to  be  tried  before  the  Court  itself,  shall  be  reduced 
into  writing  in  such  form  as  the  Court  shall  direct ;  and  the 
verdict  of  the  Judge  shall  be  of  the  same  effect  as  the  verdict 
of  a  jury  under  this  Act;  and  the  proceedings  upon  and  after 
such  trial,  as  to  the  power  of  the  Court,  the  evidence,  and 
otherwise,  shall  be  the  same  as  in  the  case  of  trial  by  jury 
under  this  Act :  Provided,  that,  in  the  case  of  a  trial  under 
this  section,  any  person  may  apply  for  a  new  trial,  either  to 
the  Judge  before  whom  the  trial  was  had,  or  to  the  Court  of 
Appeal  in  Chancery. 

6.  It  shall  also  be  lawful  for  the  Court  of  Chancery,  in 
any  case  in  which  it  shall  think  fit  so  to  do,  to  cause 
the  amount  of  such  damages  to  be  assessed  by  a  jury  before 
any  Judge  of  one  of  the  Superior  Courts  of  common  law 
at  Nisi  FriuB,  or  at  the  assizes,  or  before  the  sheriff  of  any 
county  or  city,  and  for  that  purpose  to  issue  a  precept  to  the 
sheriff  of  such  county  or  city  as  the  Court  of  Chancery  shall 
think  fit,  or  where  the  sheriff  is  interested  then  to  the  coroner, 
requiring  him  to  return,  summon,  and  impanel  a  oommon  or 
special  jury  for  the  purpose  aforesaid,  in  tike  manner  as  ia 
done  in  cases  of  writs  of  inquiry  at  common  law,  which  are 
to  be  executed  before  a  Judge  or  before  the  sheriff;  and  the 
Court  of  Chancery  shall  have  power  to  set  aside  the  verdict 
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or  inqiusiiioii  on  snoh  inquiry,  and  to  direct  a  new  inquiry.  Lord  Caibns' 
in  raeh  manner  and  on  such  terms  as  the  Conrt  shall  think  fit.  ^^' 

7.  In  any   case  in  which  all  parties  to  a  suit  are  com-  ^jj^^^  parties 
petent  to  make  admissions,  any  party  may  call  on  any  other  are  competent 
party  by  notioe  to  admit  any  document,  saving  all  jnst  excep-  *?  ™*^«  admia- 
tioDS ;  and  in  case  of  refasal  or  neglect  to  admits  the  cost  of  p^rty  may 
proving  the  document  shall  be  paid  by  the  party  so  neglecting  call  on  anj 
or  refusing,  whatever  the  result  of  the  cause  may  be,  unless  ^^Jt^^f,*** 
the  Court  shall  certify  that  tlie  refusal  to  admit  was  reason-  ments. 
able;  and  no  costs  of  proving  any  document  shall  be  allowed 
unless  such  notice  be  given,  except  in  cases  where  the  omis- 
sion to  give  the  notice  is,  in  the  opinion  of  the  taxing  master, 
a  saving  of  expense. 

10.  Sections  1,  2,  3,  4,  5,  6,  and  7  of  this  Act  shall  extend  Sects,  i,  2,  3, 
to  and  all    the   powers   therein    contained  may  be  exer-  *»  ^»  6»  *»d  7 
cifled  by  the  Court  of  Chancery  of  the  County  Palatine  of  l^^^l  ^^  *^ 
Lancaster  within  the  jnrLsdiction  of  the  said  Court :  and  the  Court  of 
Chancellor  of  the  Duchy  and  County  Palatine  of  Lancaster,  ^ounr'^  ^^ 
with  the  advice  and  assistance  of  the  Lords  Justices  of  the  paUtine  of 
Court  of  Appeal  in  the  High  Court  of  Chancery,  or  one  of  Lancaster. 
them,  and  of  the  Yice  Chancellor  of  the  County  Palatine, 
nay  and  they  are  hereby  required  from  time  to  time  to  make 
sndi  general  rules  and  orders  as  may  be  necessary  for  assimi- 
lating the  procedure  and  practice  of  the  Palatine  Court  in 
respect  of  the  matters  aforesaid  to  those  of  the  High  C^ourt 
of  Qianoery,  and  for  r^ulating  the  fees  and  allowances  in 
respect  thereof. 


CHAJSrCERY  REGULATION  ACT,  1862.        s,r  joh» 

RoLT*8  Act. 
Sir  John  BoU's  Act.    [25  &  26  Vict.  c.  42.] 

Whkrkas  the  High  Court  of  Chancery  has  power  in  certain 
cases  to  refuse  or  postpone  the  application  of  remedies  within 
its  jurisdiction,  until  questions  of  law  and  fact  on  which  the 
title  to  such  remedies  depends  have  been  determined  or 
woertained  in  one  of  Her  Majesty's  Courts  of  common  law : 
And  whereas  it  is  expedient  that  the  said  power  should  no 
longer  exist,  and  that  in  all  such  cases  every  question  of  law 
and  of  fact,  cognizable  in  a  Court  of  common  law,  arising  in 
the  said  Court  of  Chancery,  on  which  the  right  of  any  party 
to  any  equitable  relief  or  remedy  depends,  and  whether  the 
title  to  such  relief  or  remedy  be  or  be  not  incident  to  or 
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Sir  John  i^ 
Bolt's  Act.  J 


Court  shall 
determine 
every  question 
of  law  and  fact 
incident  to 
the  relief 
sought. 


Where  ques- 
tions of  fact 
may  be  more 
conveniently 
tried  at  assizes, 
issues  may  be 
directed. 


Provisions  of 
21  &  22  Vict. 
c.  27,  to  apply 
to  this  Act. 


dependent  upon  a  legal  right,  shonld  be  determined  by  or 
before  the  said  Court  itself:  And  whereas  the  prooedareof 
the  Court  of  Chanoery  of  the  County  Palatine  of  Lancaster 
has  been  assimilated  to  the  prooedure  of  the  said  High  Court 
in  the  matters  aforesaid  ;  and  it  is  expedient  that  the  future 
procedure  of  the  said  Courts  should  al^o  be  alike:  Be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  ternporaly 
and  commouM,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

1.  In  all  cases  in  which  any  relief  or  remedy  within  the 
juriKdiotion  of  the  Paid  Courts  of  Chancery  respectively  is  or 
shall  be  sought  in  any  cause  or  matter  instituted  or  pending 
in  either  of  the  said  Courts,  and  whether  the  title  to  such 
relief  or  remedy  be  or  be  not  incident  to  or  dependent  upon 
a  legal  right,  every  question  of  law  or  fact,  cognizable  in  a 
Court  of  common  law,  on  the  determination  of  which  the  title 
to  such  relief  or  remedy  depends,  shall  be  determined  by  or 
before  the  same  Court. 

2.  Provided  always :  That  whenever  it  shall  appear  to 
either  of  such  Courts  that  any  question  of  fact  may  be  more 
conveniently  tried  by  a  jury  at  the  assizes,  or  at  any  sitting 
in  London  or  Middlesex  for  the  trial  of  issues  in  the  Superior 
Courts  of  common  law,  it  shall  be  lawful  for  such  court,  not* 
withstanding  anything  in  this  Act  contained,  to  direct  an 
issue  to  try  any  question  of  fact  at  the  assizes  to  be  held  in 
and  for  any  county  where  the  same  may  be  conveniently 
tried,  or  at  any  such  sitting  for  the  trial  of  issues  in  London 
or  Middlesex  as  aforesaid;  and  (subject  to  such  general 
orders,  if  any,  as  may  hereafter  be  made  in  relation  thereto)) 
the  practice  hitherto  existing  in  such  Court  in  reference  to 
the  trial  of  issues  shall  prevail  in  reference  to  the  trial  of  any 
issucH  directed  under  this  proviso. 

3.  All  the  provisions  with  reference  to  the  trial  of  questions 
of  fact  by  or  before  the  High  Court  of  Chancery,  and  by  or 
before  the  Court  of  Chancery  of  the  said  County  Palatinei 
which  are  contained  in  "  The  Chancery  Amendment  Act* 
1853,"  shall  apply  to  the  determination  of  questions  of  fiict 
by  or  before  the  said  Courts  respectively  under  this  Act 

Where  the  Coiu*t  of  Chanoery  had  jurisdiction  to  grant  an 
injunction,  damages  might  be  awarded  imder  Lord  Gainu' 
Act,  although  not  prayed  by  the  bill ;  Wedmore  v.  The  Maj/ar 
of  Bristol,  11  VV.  B.  136 ;  Cotton  v.  Wyld,  32  Beav.  266;  Btift 
v.  Neilsom,  L.  B.  3  Ch.  429 ;  and  if  at  the  time  of  filing  tho 
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bdl,  although  not  at  the  hearing  of  the  canfle,  the  plaintiff       Fobxbr 
w^  entitled  to  an  injunction,  damages  might  be  awarded,     ^^f"*'^' 
u,  for  instance,  where  the  plaintiff  was  entitled,  when  the  bill        Trials. 
was  filed,  to  an  injunction  to  restrain  an  infringement  of  his 
patent,  whioh  had  expired  pending  the  litigation ;  Davenport 
T.  Bj^nds,  L.  R.  1  Eq.  302  ;  and  in  Betta  .▼.  NeiUon  and  BetU 
V.  De  VUre  [L.  B*  3  Ch.  429],  injunctions  were  granted  and 
aooounts  directed  and  damages  were  also  awarded. 

Under  the  practice  existing  before  the  21  &  22  Yict.  c.  27  Former  prac- 
and  25  &  26  Vict.  c.  42,  the  Court  of  Chancery  did  not  require  tice  as  to 
legal  questions  to  be  tried  by  a  jury.     "  What  it  required  was  f.^g'JJes"*^ 
the  judgment  of  a  Court  of  common  law.    In  most  cases  it 
^ras  a  necessary  incident  to  proceedings  at  law  that  there 
flhottld  be  the  verdict  of  a  jury  before  judgment ;  but  these 
cases  were  sent  to  law,  not  that  they  might  be  tried  by  jury, 
but  because  this  Court  had  no  jurisdiction  to  decide  upon  legal 
rights"  [per  Lord  Cairns],  BoviU  v.  Hitchcock, L.  R.  3  Ch.  417. 

After  those  Acts  the  Court  would  not  order  a  jury  (except  by  Trial  by  jury 
Qonsent)  until  the  Court  had  heard  enough  of  the  case  to  satisfy  *"*  ^^^  ^'^°^* . 
itself  that  there  was  a  difficulty  in  determining  the  ques-  discretion  of 
tions  in  the  cause  without  the  assistance  of  a  jury ;  Oearge  v.  Coart. 
Whitmorej  26  Beav.  557  ;  see  also  judgment  of  L.J.  Turner  in 
McrriBon  v.  Barrow,  1  D.  G.  F.  &  J.  633.      There  was  no 
right  ex  dMio  justiticB  in  either  the  plaintiff  or  defendant  in 
a  isuit  in  the  Court  of  Chancery  to  have  any  question  of  fisict 
tried  by  a  jury ;  Davenport  v.  Chldherg,  2  H.  <fe  M.  282.     If 
the  Conrt  thought  it  best  that  a  question  should  be  tried 
Wore  a  jury,  a  jury  could  be  had  ;  but  if,  in  the  opinion  of 
the  Court,  a  trial  without  a  jury  was  preferable,  neither  party 
could  claim  a  jury  as  a  matter  of  right  [per  Lord  Cairns], 
Bwm  Y.  HUcheock,  L.  K.  3  Ch.  417  ;  see  also  BoekeU  v.  Whit- 
wrtK  L.  B.  5  Ch.  459. 

Lord  Selbome,  referring  to  a  question  raised  before  him  as 
to  the  trial  by  jury  in  a  suit  to  restrain  the  infringement  of  a 
patent,  made  the  following  remarks : 

'*  It  is  to  be  observed  that  such  cases  almost  always  involve 
questions  of  law  and  fact,  not  only  mixed,  but  mixed  in  such 
a  way  as  makes  the  extrication  of  them  extremely  difficult ; 
secondly,  that  very  often  much  must  depend  upon  the  con- 
struction of  documents,  as  to  which  a  jury  must  take  their 
direction  entirely  from  the  Judge ;  thirdly,  that  much  of  the 
evidence,  or  that  which  is  permitted  to  be  given  as  evidence 
^n  such  cases,  is  argumentative  and  relative  to  matters  of 
opinion,  so  as  to  make  it  extremely  hard  oven  for  the  Judgo 
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FoRMCR  himself  to  keep  it  under  proper  control;  and,  lastly,  that 
Pbacticb,      g^gjj  j-jj^  questions  of  fact  are  often,  to  a  very  great  extent. 

Trials.  questions  of  science,  which,  to  say  the  least,  are  as  likely  to 
be  as  well  decided  by  a  Judge  as  by  any  jury.  It  very  rarely 
happens,  if  it  ever  does,  where  the  thing  is  not  reduced  to  a 
narrow  question  of  fact,  that  the  jury  do  not  Biniply  follow- 
after  a  very  elaborate  discussion  of  the  case  by  the  Judge  the 
direction  of  the  Judge."  And  in  the  case  before  him,  his 
Lordship  directed  the  trial  before  the  Court  without  a  jury. 
Patent  Marine  Inventions  Co.  v.  Chadburn,  L.  R.  16  Eq.  447. 
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ABATEMENT, 

no  plea  or  defence,  194. 

none  by  change  of  parties,  nor  if  right  snrvives,  292. 

ABOLITION 

of  audit&  querela,  279. 
bills  of  exceptions,  313. 
distinction  of  jndioial  offices,  487. 
existing  fees,  &c.,  117,  350. 
local  venne,  251. 
offices  on  Tacanc3%  494. 
petition  of  appeal,  313. 
proceedings  in  error,  313. 
secretary  to  visitors  of  lunatics,  517. 
terms,  65. 

ACCEPTANCE 

of  sum  paid  into  court. 

See  Payment  into  Coubt  in  satisfaction. 

ACCOUNTS. 

application    for,  where  writ  indorsed  nnder  Order  III., 

rule  8,  169. 
attachment  for  disobedience  of  order  for,  169. 
indorsement  in  actions  for,  143. 
may  be  referred  to  District  Begistrar,  98. 

not  if  needless  expense  thereby  incurred,  99. 
ordered  at  any  stage  of  proceedings,  244. 
order  for,  in  default  of  appearance,  169. 
on  motion  for  judgment,  271. 
partnership  suits  assigned  to  Chancery  Division,  71. 
form  of  decree,  169. 
scale  of  costs  in,  336. 
prolonged  examination  of,  referred  to  referee,  94. 
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ACKNOWLEDGMENTS 

of  married  women,  master  no  power  to  deal  with,  304. 

ACTION, 

appearance,  160. 

by  and  against  absent  parties,  174. 

lunatics,  &a,  Order  XYIIL,  187. 
trustees,  executors,  &c.,  172. 
commenced  by  writ  of  summons,  134. 
consolidation  of,  295,  296. 
default  of  pleading,  218. 
distinguished  by  date  and  letter,  146. 
District  Begistries  proceedings  in,  97,  247. 
form  and  commencement  of,  Order  I.,  123. 
interpleader,  126. 
interlocutory  orders,  298. 
joinder  of  causes  o(  Order  XVIL,  185. 
limitation  to  one  or  more  claims,  186. 
meaning  of  word,  114. 
no  abatement  by  change  of  parties,  292. 
notice  to  officer  of  assignment  to  division,  147. 
on  bill  of  exchange,  136. 
pleading,  189. 

removal  from  District  Begistry,  98,  249. 
scale  of  costs,  335. 

setting  down  on  motion  for  judgment,  269. 
stay  of,  where  formerly  injunction,  24. 

on  ground  of  agreement  for  reference,  373. 

under  interpleader  acts,  127. 
transfer  of,  295. 
trial  of,  251.    See  Trial. 
where  to  proceed,  160. 

ACTION  FOR  ACCOUNT.    See  Accounts. 

ACTION  FOB  DEBT, 

default  of  pleading,  218. 
indorsement  of  debt  and  costs,  143. 
payment  into  court  by  defendant,  222. 
special  indorsement  of  claim,  142. 

ACTION  FOB  BECOVEBY  OF  LAND, 
defendant  may  limit  his  defence,  163. 

'    in  possession,  need  not  plead  his  title,  195. 
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ACTION  FOB  RECOVERY  OP  LAND— coNTraui-a). 
foreclosure  is  not,  186. 
joinder  of  causes  in,  185. 
landlord  appearing,  163. 
jndginent,  how  enforced,  292. 

in  default  of  appearance,  166. 

in  default  of  pleading,  219. 
pexHon  in  possiession  let  in  to  defend,  163. 
service  of  writ  of  summons,  155. 
third  person  appearing,  163. 

ACTION  IN  DISTRICT  REGISTRY.  See  District  Rboistriks  ; 
and  see  also  Admibaltt  Actions. 

ACTS  OP  PARLIAMENT,  PROVISIONS  IN, 

relating  to  practice,  may  be  modified  and  adapted,  107. 
relating  to  former  courts,  to  be  read  as  applying  to  courts 
under  Act,  106. 

ADDRESS, 

indorsement  of,  Order  lY.,  143. 
on  writ  of  summons,  143. 

in  action  in  District  Registry,  144. 
on  memorandum  of  appearance,  161. 

ADMINISTRATION 

actions  assigned  to  Chancery  Division,  71. 

by  and  against  executors  or  administrators,  172. 
scale  of  costs,  336. 
title  of,  135. 
ademption,  369. 

bond  assignment  of,  application  by  rule  nin,  301. 
conversion,  369. 

County  Courts  jurisdiction,  369. 
creditor, 

let  in  to  prove  after  decree,  184. 
order  on  application  of,  after  order  on  motion  by 
executors,  365. 
on  summons.  366. 
specialty  and  simple  contract,  equities  botween,  370. 
decree  "  usual,"  366. 
form  of,  170. 
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ADMrNISTRATION-^ooNTiNUED. 
decree  wilful  default,  366. 
Donatio  mortis  causd,  370. 
election,  370. 

executors  or  administrators,  order  on  application  bj,  365. 
proceedings  against  restrained,  365. 
joinder  of  claims  by  or  against,  186. 
transfer  of  actions  against,  after  order  made  for 
administration,  295. 
insufficient  estate,  rule  of  law  as  to,  30. 
not  retrospective,  31. 
annuities,  valuation  of,  35. 
debts  and  liabilities  provable,  35. 
distinct  contracts,  proof  in  respect  of,  34. 
estimate  of  value  of  debts,  35. 
interest  on  debts,  34. 
landlord  power  to  distrain,  33. 
*'  liability,"  meaning  of,  36. 
preferential  claim  in  case  of  apprenticesbip,  32. 

debts,  32. 
rent  or  periodical  payments,  33. 
secured  creditor,  meaning  of,  32. 

provisions  as  to,  34. 
set-off,  34. 
legatees,  order  on  summons,  366. 
'  marshalling  assets,  371. 
next  of  kin  let  in  to  prove  after  decree,  184. 

order  od  summons,  366. 
parties,  rules  asto,  inl5&16  Vict.  c.  86,  s.  42,  176. 

service  of  notice  of  decree  bn  persons  not,  177. 
receiver  or  injunction  after  decree,  368. 
scale  of  costs  in,  336. 
set-off,  generally,  26. 

summons  order  on,  by  creditor,  legatee,  or  next  of  kin,  366. 
Court  might  decline  to  make  order,  367. 
only  usual  decree  made  on,  367. 
powers  of  court,  367. 
real  estate  vested  in  trustees  for  sale,  368,  369. 

ADMINISTRATOE, 

actions  by  and  against,  172. 

joinder  of  claim  by  or  against  with  other  claim,  186. 
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ADMIRALTY, 

appellate  jurisdiction  in,  transferred  to  Court  of  Appeal,  16. 
jurisdiction  may  be  conferred  on  inferior  court,  111. 
powers  of  inferior  courts  having.  111. 
transferred  to  High  Court  of  Justice,  14. 
proceedings  for  arrest  of  ship  may  be  taken  in  District 

Registry,  97. 
rules  of  court  to  prevail  in  suits  for  damages  by  collision,  67. 

remain  in  force,  104. 
rules  of  pleading  substituted  for  those  of,  189. 

ADMIRALTY  ACTIONS, 
indorsement,  530. 
interrogatories,  224. 
secority  for  costs  of  appeal,  321. 
transfer  to  Probate  Division,  78. 
trial,  313. 

ADMTKALTY  ACTION  IN  REM, 

damages  by  collision,  preliminary  act,  198. 

default  of  appearance,  166. 

proceedings  in  District  Registry,  97. 

statement  of  claim,  203. 

third  persons  may  intervene,  162. 

and  remove  action  from  District  Registry,  250. 
trial,  313. 

warrant  of  arrest,  issue  of,  147. 
form,  522. 
service,  155. 
writ  of  summons,  issue  of^  140. 
form,  521. 
service,  155. 

ADMIRALTY  COURT.     See  Court  op  Admiiulty. 

ADMIRALTY,  JUDGE  OP.  See  Judge  of  Court  of  Admiralty. 

ADMISSIONS, 

Order  XXXIL,  243. 

costs  of  non-admission  in  defence,  204. 

in  pleadings,  motion  for  relief  upon,  271. 

AFFIDAVIT, 

admissions,  proof  of,  by,  244. 

by  defendant  to  obtain  leave  to  defend,  168. 

2  z 
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AFFIDAVIT— CONTINUED. 

by  third  persons  in  Admiralty  actions,  162. 

in  Probate  actions,  162. 
in  action  for  recovery  of  land,  163. 
copies,  by  whom  to  be  furnished,  333. 
costs  of,  338. 

Court  may  order  facts  to  be  proved  by,  261. 
Evidence  by.  Order  XXXVIII.,  265. 
foot-note,  334. 

for  payment  into  Court  under  Trustee  Relief  Act,  133. 
form  and  contents  of,  263,  264. 

in  Admiralty  action  before  issue  of  warrant  of  arreat,  147. 
in  answer  to  interrogatories,  225. 

insufficiency  of,  226. 
in  Probate  actions  before  issue  of  writ,  147. 
in  reply,  266. 

in  support  of  application  for  service  out  of  jurisdiction,  158, 

159. 
for  substituted  service,  156. 
to  set  down  special  case,  246. 
of  summons  for  account.  Order  XV.,  169. 
list  to  be  delivered  to  other  side,  265,  266. 
making  office  copy  o£^  333. 
may  be  sworn  in  print  or  writing,  310. 
means  of  knowledge,  261. 
name  and  address  of  solicitor,  334. 
of  documents,  229. 

form,  536 ;   and  see  Discovert. 
of  person  in  possession  of  land  to  entitle  him  to  defend,  163. 
of  plaintiff  in  simple  action  for  account,  169. 
of  service  on  proceeding  in  default  of  appearance,  164»  166. 

under  Bills  of  Exchange  Act,  137,  139. 
of  scripts,  form  of,  539. 
office  copies,  333. 

for  Court  of  Appeal,  319. 
on  belief  not  to  be  used  at  hearing,  261. 
on  motion,  petition,  or  summons,  263. 
previously  used  in  writing  not  to  be  printed,  332. 
printing,  266,  332. 

for  Court  of  Appeal,  319. 
publishing,  a  contempt,  283. 
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AFFIDAVIT— ooNTimjED. 

rules  to  be  obaerved  as  to  contents,  263,  264. 
settled  by  counsel,  costs  of,  340. 

AGENT, 

solicitor  acting  as,  to  state  so  in  indorsement,  143. 

AMENDMENT, 

Court  of  Appeal,  powers  of,  316. 
of  indorsement  of  claim,  140. 
notice  of  appeal,  315. 
motion,  312. 
parties,  178,  179. 
writ  of  summons,  179,  213. 

AMENDMENT  OF  PLEADINGS, 
Order,  XXVII.,  209. 
action  turned  into  information,  210. 
after  issue  joined,  210. 
at  bearing,  209,  212. 
by  striking  out  wbole  of  statement,  210. 
counter  claim,  212. 
deliTcry  of,  213. 
disallowance  by  court,  21 2. 
how  made,  213. 

in  lieu  of  new  assignment,  194. 
leave  for,  212. 
marking,  213. 
matter  of  discretion,  210. 
new  ground  of  claim,  196. 
none  required  in  case  of  misjoinder,  170,  171. 
not  in  Long  Vacation,  311. 
not  pending  demurrer,  216. 
on  adding  defendants,  179. 
once  without  leave,  212. 
reply,  210. 
set  off,  212. 
striking  out  cause  of  action,  186. 

scandal,  209. 
time  limited  for,  213. 

2  z  2 
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ANSWER  TO  INTEBROGATORIES. 
fonn  of,  535. 
insufficient,  226. 
time  for,  225. 

when  service  out  of  jurisdiction,  159. 
to  be  used  on  trial,  232. 

APPEAL,  COURT  OF.    See  Coitbt  of  Appeal. 

APPEAL, 

Order  LVIIL,  313. 

application  first  to  court  below,  324. 

any  part   of  judgment  may  be  varied,  &c.,  although  not 

appealed  from,  316. 
costs  of,  316,  317. 
counsel  heard  on,  89. 
cross  appeal,  no  notice  necessary,  317. 
deposit  on,  320. 
evidence  as  to  facts,  printing,  319. 

fresh,  316,  317. 
ex  parte  application  on  refusal  by  court  below,  318. 
for  costs,  87. 
from  chambers,  305. 

to  Court  of  Appeal,  87. 
chambers  in  Common  Law  Divisions,  685. 
County  Courts  expepted  from    business  assigned   to 
Chancery  Division,  71. 

application  for  leave  in  Admiralty,  76. 
constitution  of  Divisional  Court,  685. 
County  Palatine  of  Lancaster,  493. 
District  Registrar,  249. 

cannot  be  dealt  with  by  master,  304. 
no  stay  of  prooeedings,  249» 
in  Chaneery  Division,  249. 
final  order  to  be  heard  before  three  judgeQ,  88. 
High  Court  of  Justice,  17. 
Inferior  Court  of  Record,  85. 
inferior  courts,  84. 

constitution  of   Divisional  Court  of  Appeal, 
324,  685. 
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APPEAL — OONTIKtJED. 

from  interloontory  order  to  be  heard  before  two  judges,  88. 
London  Court  of  Bankruptcy,  3,  122. 
Lord  Mayor's  Court,  325« 
master  no  stay  of  proceedings,  305. 
master  to  judge,  305. 
orders  made  in  chambers,  87,  685. 
revising  barristers,  684. 
vacation  judges,  328. 
hearing  may  be  postponed,  315. 

in  Bankruptcy,  time  for,  318,  434 ;  and  see  Bankruituy. 
in  pending  business,  22,  315. 
matters  not  actions,  318. 
winding  up,  318. 
interlocutory  order  not  to  bar,  320. 
none  from  decision  of  Crown  Cases  Beserved,  86. 

on  interpleader  at  Chambers,  87,  126. 
from  order  amending  pleadings,  314. 
where  by  statutory  jurisdiction  decision  is  final,  465. 
no  stay  of  proceedings,  321. 
not    necessary    for    respondent    to    give    cross    notice   of 

motion,  317. 
not  to  be  heard  by  judge  by  whom  order  made,  6. 
notice  of,  to  state  whether  from  whole  or  part,  313. 

length  of,  316. 
officers  attached  to  divisions  shall  follow  appeals  from  such 

divisions,  326. 
on  facts  instead  of  new  trial,  314. 
orders  not  subject  to,  87. 
parties  to  be  served  with,  315. 
powers  of  single  judge,  88. 
printing  evidence  for,  319. 

question  as  to  ruling  or  direction  of  judge  below,  320. 
respondent  cannot  ask  for  costs  below,  87,  317. 
may  ask  for  reversal  of  decree,  31 7« 
may  have  relief  upon,  316. 
notice  of  intention  to  seek  to  vary  decree,  317. 
length  of,  318. 
secuiity  for  costs,  320. 
setting  down,  318. 
time  for,  in  winding  up  and  bankruptcy,  318. 
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APPEAL — OONTINUBD. 

to  be  by  way  of  notice  of  motion  and  rehearing,  313. 
timee  limited  for,  320. 

runs  from  refusal  of  interlocutory  application,  321. 

APPEAL  TO  HOUSE  OF  LORDS, 
appendix  to  case,  473. 

Attorney  General  fiat  or  consent^  wben  required,  464. 
cases  in  which  it  lies,  462. 

in  which  it  did  and  did  not  lie,   according  to  old 

practice,  460,  461. 
in  which  it  is  excluded,  465. 
costs  on,  taxation  of,  470. 
counsel's  certificate  on  Scotch  cases,  470. 

duty  in  certifying  reasonableness,  472. 

signature  to  case,  469. 
cross  appeals,  469. 
evidence  on,  472. 
form  of,  463,  689. 
hearing  by  not  less  than  three  judges,  463. 

during  dissolution  of  Parliament,  464. 

during  prorogation,  463. 
order  of  service,  467. 
parties  added,  supplemental  case,  469. 
pending  business  at  commencement  of  Appellate  Jurisdic- 
tion Act,  465. 
practice  not  altered  by  Judicature  Acts,  106. 
printed  cases,  468. 

procedure  under  Appellate  Jurisdiction  Act  to  supersede 

all  other,  464. 
method  of,  690. 
recess,  time  expiring  during,  469. 
recognizance,  467. 
revivor,  supplemental  case  on,  469. 
Scotch,  certificate  of  counsel,  470. 

printed  cases,  468. 
setting  down,  468. 
standing  orders,  466. 
stay  of  execution,  pending,  314. 

proceedings  pending,  321  to  324,  473  to  475. 
supplemental  cases  on  revivor,  469. 
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APPEAL  TO  HOUSE  OF  LOKDS— continued. 
taxation  of  costs,  470. 
time  expiring  in  recess,  469. 
for  lodging  cases,  468. 
for  presenting  appeal,  466. 

APPEABANCE, 
Order  XII.,  160. 
after  time  limited,  162. 
by  landlord,  in  action  for  recovery  of  land,  163. 

new  parties,  294. 

partners  sned  in  name  of  firm,  162. 

persons  served  with  counter-claim,  205. 
default  of,  Order  XIII.,  163. 

in  pending  suit,  220. 
See  Default  of  Appearance. 
defendant  in  person,  161. 
delivery  of  pleadings,  where  no,  192. 
entry  in  cause  book,  162. 
form  of  memorandum  of,  162. 
how  to  be  entered,  161. 
in  actions  for  land,  163. 

under  Bills  of  Exchange  Act,  138. 
in  Probate  actions  by  third  parties,  162. 
indorsement  on  writ  issued  out  of  District  Registry,  1 45. 
memorandum  of,  162. 
notice  of,  161. 

by  third  parties,  163. 
of  persons  not  parties,  183. 

on  writs  of  summons  out  of  District  Registry,  145. 
order  for  account  in  default  of,  169. 
service  of  notice  of  motion  before,  303. 
solicitor  not  entering,  in  pursuance  of  undertaking,  162. 
time  for,  160. 
time  when  service  out  of  jurisdiction,  159. 

substituted  service,  152. 
two  defendants  by  same  solicitor,  162. 
when  set  aside,  161. 
where  to  be  entered,  160. 

APPLICATIONS  AT  CHAMBERS, 
Order  LIV.,  303. 
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ARBITKATION, 

action  stayed  on  ground  of,  373. 

consolidated  order  as  to,  375. 

injunction  against  arbitrator,  874. 

jurisdiction  of  the  courts  not  ousted,  373. 

parties  to,  372. 

Statutes  relating  to,  372. 

under  Building  Societies'  Acts,  375. 

Lands  Glauses  Act,  374. 

partnership  deeds,  374. 

Railway  Company's  Arbitration  Act,  375. 

ARREST 

of  elhip,  proceedings  may  be  taken  in  District  Registry,  97. 

ASSESSMENT 

of  damages,  witnesses  to  be  examined  viva  voce,  261. 

ASSESSORS, 

remuneration  of,  90. 
trial  with,  258. 

ASSETS, 

administration  of  insufficient  estate,  30. 
See  ADMonsTRATioN. 

ASSIGNMENT 

of  debts,  and  choses  in  action,  rule  of  law,  46. 
of  estate  pendente  lite,  no  abatement,  292. 

ASSIZE, 

judges  liable  to  serve  on,  8,  79,  508. 
jurisdiction  of,  on  circuit,  66. 
provisions  as  to  in  County  Palatine,  113. 
saving  clause  as  to  circuits,  500. 

as  to  Marshal  of,  494. 
saving  rights  and  obb'gations  of  existing  judges,  11. 
sittings  in  London  and  Middlesex  and  on  circuits,  79* 

ASSOCLA.TES, 

certificates  of,  258. 

entry  of  judgment  by,  257. 
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ATTACHMENT, 

Order  XLIV.,  279. 

by  and  against  third  persons,  281. 

consolidated  general  orders  as  to,  281. 

costs  of,  280. 

discharged  on  ground  of  no  notice,  280. 

for  contempt  of  court,  282. 

disobedience  of  order  for  account,  169. 

of  order  for  discovery,  231. 

neglect  to  give  client  notice  of  order  for  disoovery,  232. 

not  entering  appearance  pursuant  to  undertaking,  162. 
form  of  praecipe,  581. 

writ,  686. 
in  pending  businesB,  22,  280. 

probate  suits,  280. 
indorsement  on  decree  of  time  for  obeying  same,  280. 
leave  to  issue,  280. 
referee  no  power  to- commit,  261. 
to  enforce  judgment,  274. 

ATTACHMENT  OF  DEBTS, 
Order  XLV.,  283. 
attachment  book,  285. 
costs  of,  285. 

examination  of  judgment  debtor,  283. 
garnishee,  discharge  of,  285. 

disputing  liability,  284. 

execution  against,  284. 

service  or  notice  to  bind  debts,  284. 
third  persons  summoned  on  suggestion  of  garnishee,  284. 

ATTENDANCE 

of  witness  for    cross  examination  on  affidavit,  mode  of 
compelling,  266. 

ATTORNEYS, 

enactments    relating    to,  to   be    adapted  to  solicitors  of 

Supreme  Court,  110. 
to  be  solicitors  of  Supreme  Court,  109. 
See  SouciTORs  of  Supreme  Court. 

AUDITA  QUERELA, 
no  prooeeding  by,  279. 
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BANK  OF  ENGLAND, 

distringas  upon  stock  in,  289. 

statutes  affecting  transfers  of  stock,  &c.,  375. 

BANKERS'  BOOKS  EVIDENCE  ACT,  1876,  664. 

BANKRUPTCY^ 

abatement,  none  on,  292. 
appeal  in,  433,  434. 
costs  of,  434. 

rules  and  orders  to  remain  in  force,  104. 
time  for,  318,  434. 
appellate  jurisdiction  in,  transferred  to  Court  of  Appeal,  1 6, 
chief  judge,  who  to  hold  office  of,  3. 
consolidation  of  proceedings,  437. 
County  Courts, 

appeal  from,  433. 
general  powers,  434. 
jurisdiction,  433. 
court  of,  establishment  of,  432. 

Court  of  Chanceiy  did  not  interfere  with  jurisdiction,  438. 

concurrent  jurisdiction  in  administration 
of  trust  deeds,  439. 
Deeds  of  arrangement,  authorized  by  Act  of  1849,  432. 

powers  enlarged  by  Act  of  1861,  432. 
no  power  in  Court  to  set  aside  after 

composition  agreed  to,  437. 
new  trustees  appointed  by  Court  of 

Chanceiy,  442. 
suits  for  administration  of,  439,  440. 
form  of  decree,  170. 
Injunctions  in,  435. 

granted  against  assignee  of  bankrupt,  436. 

bankrupt,  436. 
creditor,  436. 

sale  of  property  under  seques- 
tration, 436. 
jurisdiction  as  to  remains  intact,  29. 
not  granted  against  attachment  of  other  Courts 
against  their  own  officers,  437. 

distress  for  rent,  436. 
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BANKBUPTCY— CONTINUED. 

Injunctiona  not  granted  for  execution  creditor  seizing  before 

act  of  bankruptcy,  437. 
foreign  creditor  suing abroad,43  7. 
stranger  to  bankruptcy,  437. 
to  restrain  action  against  firm  of 
which  bankrupt  a  partner,  437. 
jurisdiction  limited  to  protection  of  bankrupt's 

property,  437. 
power  of  court  to  grant,  untouched  by  Judicature 
Act,  436. 
London  Court  of,  establishment  of,  432. 
general  powers  of,  434. 
jurisdiction  of,  433. 

limits  of,  432. 

not  ousted  by  shifting  residence,  433. 
remains  intact,  3,  29. 
where  double  business  premises,  433. 
meaning  of  term  in  Judicature  Act,  114. 
not  transferred  to  High  Court  of  Justice,  2. 
London  district,  limits  of,  433. 
of  parties.  See  Change  op  Parties. 
Beceiver  in,  433. 

interfering  with  possession  of,  438. 
trustee  for  all  the  creditors,  438. 
Rules  in,  to  prcTail  in  administration  of  insufficient  estate, 

&c.,  30.    See  Administkation. 
suits  by  persons  having  particular  demands  upon  bankrupt's 

estate,  441. 
transfer  of  proceedings,  437,  438. 
Trastee,  joinder  of  claims  by,  186. 

jurisdiction  of  court  over,  435. 
not  chargeable  with  interest  in  liquidation,  435. 
served  with  third  party  notice,  182. 
suits  by,  against  third  persons,  442. 
unclaimed  dividends  in,  118. 

BANKBUPTCY  ACT,  1869.    See  Statutes. 

BANKBUPTCY  BEPEAL  AND  INSOLVENT  COUBTACT, 
1869.    See  Statotes. 

BELIEF, 

statements  as  to,  in  affidavits,  263. 
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BILLS  OF  EXCEPTION 
abolished,  313. 

BILL  OF  EXCHANGE, 
aotion  upon,  136. 

all  parties  liable  may  be  joined  as  defendants,  172. 
deposit  of,  in  court  may  be  ordered,  138. 
expenses  of  noting,  138. 

BILLS  OF  EXCHANGE  ACT.  See  Statutes  18  &  19  Vict,  c.  67, 
procedure  to  continue,  136. 

appearance  on  writ  issued  out  of  District  Eegistry,  145. 
procedure  under  to  continue,  136. 
substituted  service  not  applicable,  152. 

BOTTOMRY  ACTION, 

particulars  of  affidavit,  148. 
production  of  bond,  148. 

BREACH  OF  COVENANT, 

injunction  against,  higher  scale  to  apply,  337. 

CANCELLATION  OF  DEEDS, 

suits  assigned  to  Chancery  Division,  72. 

CANCELLATION  OF  STAMPS, 
rules  as  to,  116. 

CASE  ON  APPEAL, 
abolished,  313. 

CAUSE, 

heard  before  Act,  decrees  in,  &c.,  19,  20. 
improperly  marked,  77. 
meaning  of,  114. 
marking,  76,  77. 
not  to  be  restrained,  24. 
See  Action. 

CAUSE  BOOK, 

how  to  be  kept,  147. 
entry  of  appearance  in,  162. 

CAUSES  OF  ACTION,  JOINDER  OF, 
Order  XVII.,  185. 

See  JoiNDEB  OK  Causes  of  Acriox. 
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CEBTIPICATE, 

office  copy  of,  333. 

of  associate  upon  trial,  258. 

of  judge  upon  trial,  257. 

of  officer  after  trial  by  jury,  form  of,  538. 

CESTUI  QUE  TRUST 

may  be  ordered  to  be  made  parties,  172. 

CESTUI  QUE  VIE, 
production  of,  375. 

CHAMBERS, 

appeals  from,  to  be  heard  by  Divisional  Court,  685. 
business  at,  how  transacted,  303. 

in  Chancery  Division,  304,  305. 
orders  made  in,  how  to  be  discharged,  87. 
reference  from  master  to  judge,  305. 

CHANCELLOR    OF   DUCHY  AND   COUNTY   PALATINE 
OP  LANCASTER.    See  County  Palatine  of  Lancaster. 

CHANCERY  ACTIONS, 

assigned  to  judge  by  marking,  83. 
consolidation,  296,  297. 
default  of  appearance,  166. 
heard  by  one  judge,  83. 
indorsements,  524. 
judgment  by  default,  forms  of,  625. 
scale  of  costs,  336. 
transfer  of,  295. 

CHANCERY,  COURT  OF,    See  Court  of  Chancery. 

CHANCERY  DIVISION, 

action  to  be  assigned  to  one  judge,  83, 84,  296. 
action  may  be  transferred  from  one  judge  to  another,  295. 
appeals  and  references  from  District  Registrars,  249. 
business  assigned  to,  71. 

at  chambers,  304,  305. 
cases  to  be  heard  before  one  judge,  83. 
constitution  of,  68. 
court  fees  in,  349. 
distribution  of  business,  83. 
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CHANCERY  DIVISION— continued. 
divisional  courts  for  busiuess  of,  82. 
future  judge  of,  may  be  included  in  oommifision  of  assize, 

&c.,  79. 
jurisdiction  exclusiye,  &c.,  75,  76,  187;  sm  also  Statutory 

Jurisdiction. 
officers  of  Court  of  Chancery  attached  to,  326. 
proceedings  on  default  of  appearance,  166. 
scale  of  costs,  336. 

transfer  of  action  fit>m  one  judge  to  another  in,  295,  296. 
trial  by  jury  in,  67. 

power  of  Court  to  refuse,  253. 

to  be  in  Middlesex  unless  otherwise  specified,  251. 

of  issues  in  other  divisions,  683. 
writ  of  summons,  &o.,  marked  with  name  of  judge,  147. 

CHANCERY  IMPROVEMENT  ACT,  15  &  16  Vict,  a  86, 
rules  as  to  parties  to  be  in  force,  176. 

CHANGE  OP  PARTIES  BY  DEATH,  &a. 
Order  L.,  292. 
no  abatement  on,  292. 
old  practice  in  pending  suits,  293. 
order  adding  parties,  293. 

application  to  discharge,  294. 

order  of  course,  292,  294. 

service  of,  294. 

CHARACTER  OF  PARTIES, 
Indorsements  of,  533. 

CHARGES  ON  LAND, 

suits  as  to,  assigned  to  Chancery  Division,  71. 

CHARGING  STOCK  OR  SHARES, 
Order  XLVL,  285. 
cannot  be  dealt  with  by  master,  304. 
for  cost43  before  taxation,  289. 

not  necessary  to    obtain  charging   order    first    in  other 
division,  289. 

CHARITABLE  TRUSTS, 
statutes  relating  to,  376. 
suits  as  to  execution  o^  assigned  to  Chancery  Division,  72. 
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CHARITY. 

jurisdiction  of  Lord  Gbancellor  as  visitor,  15. 

CHATTELS, 

sale  of  perishable,  298. 

CHOSES  IN  ACTION, 

assignment  of,  rule  of  law,  4(j. 

CIRCUIT, 

jurisdiction  of  judges  of  Higli  Court  on,  66. 

regulation  of,  510. 

Saving  Clause  as  to,  500. 

sittings  on,  79. 

Order  5th  February,  1876,  629. 

17th  May,  1876,  632. 

27th  June,  1876,  632. 
Winter  Assizes  Act,  664. 

orders  under,  670,  674. 

CLAIM, 

indorsement  of  forms  of. 
See  Forms. 

CLASS, 

representation  of,  for  purpose  of  action,  175. 

CLOSE  OF  PLEADINGS, 
Order  XXV.,  208. 
by  default,  222. 

COLLEGE, 

jurisdiction  of  Lord  Chancellor  as  visitor,  15. 

COLLISION, 

action  for  damages.    See  Admiralty  Actions. 
damages  by,  rule  of  law,  56. 

COMMENCEMENT  OF  ACTION, 
Order  L,  123. 

COMMISSION 

of  assize.    See  Assize. 

gaol  delivery.    See  Gaol  Delivery. 

Oyer  and  Terminer.    See  Oyer  and  Terminer. 
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COMMISSIONER 

for  examination  of  witnesses,  261. 

for  taking  oaths,  &c.,  to  be  attached  to  Supreme  Courty  492. 

to  administer  oaths,  108. 

trial  by,  268. 

COMMITTAL 

to  enforce  judgments,  274. 

COMMITTEE, 

lunatic  may  sue  and  be  sued  by,  187. 

of  lunatic,  service  on,  of  writ  of  summons,  154. 

COMMON  LAW  PROCEDUEE  ACT,  1854.    See  Statotk. 

COMMON  PLEAS  AT  LANCASTER.    See  County  Palatihb 
OF  Lancaster. 

COMMON  PLEAS,  COURT  OF.   See  Court  op  Common  Pleas. 

COMMON  PLEAS  DIVISION,  68. 
appeal  from  chambers,  305. 
business  assigned  to,  72. 
business  at  chambers,  303. 
Divibional  Courts,  82. 

« 

jurisdiction,  73. 

motion  for  new  trial,  267,  683. 

notice  of  trial,  255. 

officers  of  Court  of  Common  Pleas  attached  to,  326. 

scale  of  costs  in,  836. 

COMPANIES, 

interrogating,  225. 
service  upon,  155. 

See  also  Winding-up. 

CONCURRENT     ADMINISTRATION     OP     LAW     AND 
EQUITY, 
rules  for,  23. 

CONCURRENT  WRITS, 
Order  VI.,  148,  149. 
renewal  of,  150.  « 

See  Writs  of  Summons. 
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CONFESSION 

by  plaintiff  of  defence,  200. 
form  of,  534. 

CONFIEMATION  OF  SALES  ACT,  378. 

CONSENT, 

orders  bj,  not  subject  to  appeal,  87. 
to  evidence  by  affidavit,  265. 

CONSOLIDATION  OF  ACTIONS, 
Order  LL,  295. 
common  law  rule  as  to,  296. 

CONTEMPT  OF  COUET, 
attachment  for,  282. 

CONTRACT, 

interlocntory  order  to  preserve  property  in  actions  on,  298. 
pleading  and  denial  of,  197,  198. 
stipnIatioDS  not  of  the  essence  of,  51. 
suits  for  specific  performance  assigned  to  Chancery  Divi- 
sion, 72. 

CONTBIBUTION 

between  defendants  and  third  persons,  180. 

CONVEBSION 

of  secnrities  in  court  into  money,  118. 

COPIES, 

general  rules  as  to  making  and  furnishing,  333. 

COPYHOLDS, 

statutory  jurisdiction  relating  to,  379. 

COPYRIGHTS, 

injunctions,  higher  scale  to  apply,  337. 

CORPORATION.    See  Companibs, 

COSTS, 

Ordkr  LV.,  305. 

Rules  of  Supreme  Court  (Costs),  Order  VI.,  335. 

adjustment  between  parties,  342. 

i^;reement  as  to,  417. 

3  A 
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COSTS— CONTINUED. 

allocaturs,  separate,  may  be  made,  843. 

final,  unless  reviewed,  346. 
allowance  of,  delayed  till  party  entitled  has  paid  coats  due 

from  him,  342. 
allowances  for  appearances,  591. 

attendanoeSy  596. 

copies,  593. 

demands,  589, 

drawing  pleadings  and  other  docnmenta,  592. 

instructions,  591. 

notices,  589. 

oaths  and  exhibits,  598, 

perusab,  595. 

services,  589. 

summonses,  588. 

term  fees,  598. 

warrants,  588. 

writs,  688. 
certificates  of  taxing  officer,  343. 

final,  unless  reviewed,  346. 
chambers,  what  costs  may  be  dealt  with 
in  Chancery  Division  342. 
in  other  divisions,  304. 
charging  order  for,  previous  to  taxation,  289. 
chief  clerk's  note  as  to,  342. 
court  or  judge  may  at  any  time  disallow  improper  coats, 

341. 
court  of  appeal  will  not  interfere  with  costs  given  per 

tncurtam,  317. 
Declaration  of  Title  Act,  under,  381. 
discontinuance  on,  207. 
discretion  of  taxing  officer,  346. 
District  Begistry  taxation,  248. 
documents  produced  before  taxing  officer,  343. 
evidence  on  review  of  taxation,  347. 
examination  of  witnesses  before  taxing  officer^  343. 
execution  to  be  levied  for  debt  and  costs,  277. 
existing  rules  to  remain  in  force,  346. 
fee  for  perusing  petition,  341. 
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COSTS— CONTINUED. 

fi.  fa.  for,  without  order  except  directions  contained  in  Order 

XXIIL,  276. 
folios,  computation  of^  340. 

form  of  indorsement  for,  on  writ  of  summons,  527. 
farther  allowance,  instructions  to  sue  or  defend,  338. 
higher  scale,  when  to  apply,  337. 
interpleader  acts,  under,  129. 
indorsement  of  claim  for,  143. 
Lands  Clauses  Act,  under,  391. 
lower  scale,  335. 

neglect  to  bring  in,  for  taxation,  343. 
.next  friend  of  married  woman  liable,  173. 
not  recoverable  in  superior  court  where  judgment  for  lees 

than  a  certain  amount,  100. 
oaths  may  be  administered  by  taxing  oflScers,  343. 
objections  to  decision  of  taxing  officer,  346. 
occasioned  by  misjoinder  of  plaintiffs,  171. 

neglect  of  party  in  chambers,  340. 
non-attendance  in  chambers,  340. 
of  action  on  discontinuance,  207. 

where  demurrer  allowed,  216. 

payment  into  court  accepted,  223. 
affidavits  in  answer  to  interrogatories,  338. 
settled  by  counsel,  340. 
sworn  at  a  distance,  388. 
where  agent  employed,  for  swearing,  338. 
where  several  deponents,  338. 
agency  correspondence,  339. 
appeal  given  to  successful  appellant,  317. 

to  be  in  power  of  Court  of  Appeal,  316. 
appearances,  591. 

upon  petition,  341. 
applications  to  extend  time,  342. 
attachment,  280. 

of  debts,  285. 
attendances,  596. 

at  chambers,  339. 
case,  preparation  of,  for  chambers,  339. 
chambers,  attendance  at,  339. 

improper  appearance  at,  342. 

3  A  2 
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COSTS— CONTINUED. 

of  copies,  593. 

of  documents,  341. 
correspondence,  agency  cases,  339. 
counsel  advice  on  pleadings,  &o.^  340. 

attending  judges'  chambers,  340. 
settling  affidavits,  340. 
pleadings,  340. 
number  o(  allowed,  345. 
country  agency  cases,  339. 

defendant  improperly  made  party  and  struck  out,  178. 
delivery  of  pleadings,  same  solicitor  for  both  parties,  339. 
demands,  589. 
demurrer,  216,  217. 
denial  in  defence,  204. 
District  Begistiy,  proceedings  in,  347. 
drawing  pleadings  and  other  documents,  592. 

to  include  copy  for  use  or  for  connsel  to  settle,  338. 
evidence,  reasonable  expenses  to  be  allowed,  339. 
extension  of  time,  342. 
improper  affidavits,  263. 

appearance  at  chambers,  342. 
proceedings,  341. 
inspection  of  documents,  340. 
instructions,  591. 

and  drawing  affidavits  to  include  attendanceft 

to  settle  and  read  over,  338. 
to  sue  or  defend  for  more  than  three,  338. 
interrogatories,  224. 
misjoinder  of  plaintiffs,  170. 
more  prolix  forms  than  given,  134. 
mortgagee  out  of  estate,  305. 
non-attendance  at  chambers,  340. 
neglect  to  furnish  copies,  335. 
non-^admission  ii^  defence,  204. 
notices,  589. 

when  same  solicitor  for  both  parties,  339* 
oaths  and  exhibits,  598. 
original  special  cases,  338. 

parties  not  interested  attending  in  chambers,  342. 
perusals,  595. 
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COSTS— coNTnnjBD. 

of  pernsals,  when  same  aolioitor  for  both  parties,  339. 
petition  under  Copyhold  Acts,  379. 

unnecessary  appearance  upon,  341. 
pleadings,  838. 

settled  by  coxinsel,  340. 
printed  copies,  335. 
printing  evidence  for  appeal,  319. 
prolixity  in  pleadings,  189,  341. 

in  writs  and  indorsements  thereon,  134. 
proving  document  not  admitted,  243. 
refusal  to  furnish  copies,  335. 
services,  589. 

when  same  solicitor  for  both  parties,  339. 
special  affidavits,  338. 
referees,  92. 
injunctions,  337* 
statement  of  claim  when  not  required  by  defendant, 

201. 
summonses,  588. 
term  fees,  598. 

time,  applications  to  extend,  342. 
trustee  out  of  estate,  305. 
unnecessary  appearance  on  petition,  341. 
length  of  pleadings,  &o,,  341. 
evidence  may  be  disallowed  although  entered 
as  read,  342. 
unreasonable  refusal  to  consent  to  affidavit  evidence,  262. 
warrants,  588. 
witnesses,  344. 

attendance,  339* 
written  copies,  when  entitled  to  prints,  333. 
writs,  688. 

of  summons  with  special  indorsements,  338. 
order  as  to,  not  subject  to  appeal,  87. 

declaration  iu,  excepts  it  from  rule,  87. 
out  of  estate,  305. 

papers  produced  before  taxing  officer,  343. 
party  and  party,  344. 
patent  actions,  in,  345. 
petition ,  fee  for  perusing,  341. 
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COSTS— CONTINUED. 

respondent  on  appeal  cannot  ask  for  cobIs  below,  87. 
security  for,  amonnt  of,  Ac.,  306. 
of  appeal,  320,  321. , 

by  married  woman  suing  as  feme  sole,  172. 
similar  fees  as  heretofore  when  not  otherwise  provided,  344 
special  allowances  and  general  prOTisions,  338. 

for  attendance  at  chambers,  339. 
statutory  jurisdiction  as  to,  416. 
taxation  of,  342. 

after  payment  by  defendant,  143. 
allocaturs,  separate,  may  be  made,  343. 

final  nnless  reviewed,  346. 
allowance  of  costs  delayed  till  party  entitled  has 

paid  costs  due  from  him,  342. 
attendance  before  taxing  officer,  343. 
discretion  of  taxing  .officer,  346. 
evidence  on  review  of,  347. 
examination  of  witnesses  on,  343. 
folios,  compntation  of,  340. 
in  District  Registry,  248. 
neglect  to  bring  in  costs  for,  343. 
not  to  be  delayed  by  default  of  other  party,  343. 
oaths  administered  by  taxing  officer,  343. 
production  of  books,  &o.,  before  taxing  officers,  343. 
refusal  to  bring  in,  343. 

representation  by  separate  solicitor  on  taxation,  343. 
review  by  taxing  officer,  346. 

of  taxation  by  judge,  346. 
in  Common  Law  Division,  304. 
separate  certificates,  343. 
set-off,  342. 

statutory  jurisdiction  as  to,  416. 
taxing  officer,  discretion  of,  346. 

may  make  allowances   in   lien   of  those  in 

schedule,  338. 
objections  to  decisiun  of,  346. 
powers  and  duties  of,  343. 
special  directions  to,  341 . 
to  be  in  discretion  of  court,  305. 
to  follow  event  in  jury  trials,  306. 
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OOUNCIL  OF  JUDGES.    See  Supremb  Court. 

COUNSEL, 

number  allowed  on  taxation,  345. 

heard  on  appeal,  89. 
settling  affidavits,  <&c.,  340. 
signature  not  necessary  to  pleadings,  191. 

COUNTER-CLAIM, 
amendment  of,  212. 
appearance  on,  by  third  person,  205. 
between  co-defendants,  27. 
by  defendant,  189,  204. 
defence  to,  by  parties  serred,  205. 
delivery  and  service  of,  204. 
form  of,  560,  572. 

indorsement  on,  534, 

reply  to,  562,  572. 
in  inferior  courts,  111. 
judgment  for  defendant  on,  206. 
may  be  excluded  and  independent  action  brought,  205. 
relief  upon,  no  order  before  hearing  plaintiflTs  claim,  194. 

must    be    connected    with    subject    matter  of 

action,  27,  205. 
must  seek  relief  against  plaintiff,  27. 
several  grounds  to  be  separately  and  distinctly  stated,  193. 
to  state  specifically  relief  sought,  193. 
to  be  specifically  pleaded,  194. 
withdrawal  of,  207. 

COUNTRY 

correspondence  in  agency  cases,  339. 

COUNTY  COURTS, 

action  ordered  to  be  tried  in,  100. 
appeals  from,  84. 

to  be  heard  by  Divisional  Court,  684. 
constitution  of  Divisional  Court  for,  324,  685. 
jurisdiction  of,  123  to  126. 
transfer  of  suits,  101,  126. 

COUNTY    COURTS    ACT,   1867.    See  SxATUTia  30  and  31 
Vict.,  c.  142. 
provisions  incorporated,  99. 
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COUNTY  PALATINE  OP  DURHAM, 
assizes,  provision  for,  in,  113. 
Court  of  Common  Fleas  fee  fand,  513. 

jurisdiction  transferred,  14. 
officers  of,  494. 

pending  business    assigned  to  Common 
Pleas  Division,  72. 

COUNTY  PALATINE  OF  LANCASTER, 
appeals,  449. 

assizes,  provision  for,  in,  113. 

Chancellor  of.  Jurisdiction  transfer  to  Court  of  Appeal,  16. 
powers  transferred  to  Lord  Chancellor,  494. 
saving  rights  of,  500. 
Clerk  of  Council,  duties  of,  493. 
contempt,  jurisdiction  of  Court  of  Appeal,  447. 
Court  of  Appeal  in,  constitution  of,  446. 

decisions  subject  to  appeal  to    Home  of 

Lords,  446. 
transfer  of  jurisdiction,  449. 
Court  of  Appeal  in  Chancery, 

appellate  jurisdiction    transferred    to    Cotirt  of 
Appeal,  16. 
Court  of  Chancery  of, 

appeal  from,  445. 

from  Registrars,  444. 

Chancery  Amendment  Act  extended  to,  447. 

concurrent  jurisdiction,  448. 

costs  and  appeals  as  to  costs,  446. 

decrees  enforced  by  High  Court,  445. 

District  Registrars,  449. 

Judgment  Act  extended  to,  446. 

jurisdiction,  limits  of,  448. 

of  Registrars,  444. 
yice-Chancellor,  when  out  of  juris- 
diction, 445. 
over  persons  of  unsound  mind,  446. 
over  property  of  persons  under  dis- 
ability, 447. 
oaths,  adminitttrntion  of,  446. 
Partition  Act  extended  to,  448. 
payment  into,  under  Lands  Clauses  and  Trustee 
Relief  Acts,  445. 
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COUNTY  PALATINE  OF  LANCASTER— ooNTiNUEa). 
Court  of  Chancery,  service  out  of  jurisdiction,  445. 

sittings  of  court,  449. 

special  cases  for  opinion  of,  444. 

subpoenas,  service  of,  out  of  jurisdiction,  445. 

taxation  of  costs,  448. 

transfer  of  causes  from,  447. 

witnesses'  attendance,  &o.,  445. 
Court  of  Common  Pleas  of, 

fee  fund  and  salaries  of  officers,  513. 

jurisdiction  transferred  to  High  Court,  14,  444. 

officers'  precedence,  duties,  <fec.,  494. 

pending  business,  72. 
Duchj  Chamber,  jurisdiction  of,  444. 
enforcing  decrees,  445,  447. 
House  of  Lords,  appeal  to,  446. 
Queen's  Counsel  to  retain  precedence,  494. 
service  out  of  jurisdiction,  445,  447,  449. 
Trustee  Acts  extended  to,  447. 
wards  of  court,  jurisdiction  of  Court  of  Appeal,  446. 

COUKT  OF  ADMIRALTY, 

business  assigned  to  Probate  Division,  73. 

pending,  assigned  to  existing  judge,  83. 
District  Begistrars,  appointment  of,  as  District  Registrars 

of  High  Court,  96. 
exclusive  jurisdiction,  74. 
jurisdiction  transferred  to  High  Court,  14. 
rules  and  orders  of,  to  remain  in  force,  104,  122. 
of  pleading  substituted,  189. 

COURT  OF  APPEAL, 

appeals  from  High  Court,  1 7. 

to  be  by  way  of  re-hearing,  313. 

from  London  Court  of  Bankruptcy,  3,  433. 

direct  from  chambers,  87. 
applications  to  be  by  way  of  motion,  324. 
assessors  to,  90. 
attendance    of  additional   judges    for  purpose  of   giving 

judgment,  9. 
constitution,  5,  7. 
Divisional  CourL^,  9.  ^ 
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COURT  OP  APPEAL— ooNTiNUBD. 
divisions,  88. 
fees  in,  115. 
jurisdiction  of,  for  appeals,  17. 

original,  3. 

transferred  to,  16. 

rules  as  to  exeroise  of,  22. 

none  to  hear  original  petition,  17,  317. 

nor  to  order  transfer  of  cause,  78. 
leave  to  appeal  from  inferior  court,  84. 
motion  to  set  aside  judgment,  684. 
number  of  judges  to  hear  appeals,  88. 
permanent  division  of  Supreme  Court,  3. 
president  of,  11. 
powers  of^  316. 
powers  of  single  judge  in,  88. 
reference  by,  90. 
sittings  of,  9,  88. 

at  any  time  and  place,  65. 
Superior  Court  of  Record,  16. 

COURT  OF  APPEAL  IN  CHANCERY, 

appellate  jurisdiction  not  transferred  to  High  Coui-t,  15, 

transferred  to  Court  of  Appeal,  16. 
meaning,  114. 

rules   and   orders  as  to  appeals  from,  in  bankruptcy,  to 
remain  in  force,  104, 122. 

COURT  OP  BANKRUPTCY.     See  Bankruptcy. 

COURT  OF  CHANCERY, 

business  of,  assigned  to  Chancery  Division,  71. 
jurisdiction  transferred  to  High  Court  of  Justice,  14. 
former  rules,  as  to,  252. 
not  ou^d;ed  unless  by  express  enactment,  431. 
power  to  award  damages,  695. 

to  deteimine  questions  of  law  and  fact,  698. 
rules  of  pleading  substituted  for  those  of,  189. 
united  with  others  into  Supreme  Court,  2. 

COURT  OF  CHANCERY  FUNDS'  ACT,  1872.    See  SxAwrKs, 
35  and  36  Vict,  c.  44. 
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OOUBT  OF  COMMON  PLEAS, 

business  of,  assigned  to  Common  Fleas  Division,  72. 
exdnsive  jurisdiction  of,  73. 

jurisdiction  transferred  to  High  Conrt  of  Justice,  14. 
united  with  others  into  Supreme  Court,  2. 

COUBT  OF  COMMON  PLEAS  AT  DUBHAM.    See  County 
Palatinb  of  Durham. 

COURT    OF    COMMON    PLEAS    AT    LANCASTER     See 
County  Palatine  of  Lancaster. 

COURT  OF  DIVORCE  AND  MATRIMONIAL  CAUSES, 
business  assigned  to  Probate  Diyision,  73. 
exclusive  jarisdiction  of,  74. 
jurisdiction  transferred,  14. 
non-contentious  business,  104. 
rules  and  orders  to  remain  in  force,  104,  122.     See  Divorce 

AND  Matrimonial  Actions  Rules  and  Ri::oulations. 
united  with  others  into  Supreme  Court,  2. 

COURT  OF  EXCHEQUER, 

business  of,  assigned  to  Exchequer  Division,  72. 
exclusive  jurisdiction  of,  73. 

jurisdiction  transferred  to  High  Court  of  Justice,  14. 
united  with  others  into  Supreme  Court,  2. 

COURT  OF  PROBATE, 

business  assigned  to  Probate  Division,  73. 
exclusive  jurisdiction  of,  73. 

jarisdiction  transferred  to  High  Court  of  Justice,  14. 
rules  and  orders  to  remain  in  force,  104,  122. 
rules  of  pleading  substituted  for  those  of,  189. 
united  with  others  into  Supreme  Court,  2. 

COURT  OF  QUEEN'S  BENCH, 

business  of,  assigned  to  Queen's  Bench  Division,  72. 
exclusive  jurisdiction  of,  73. 

jurisdiction  transferred  to  High  Court  of  Justice,  14. 
payments  to  senior  puisne  judge  out  of  fines,  dec,  515. 
united  with  others  into  Supreme  Court,  2. 
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CRIMINAL  LAW 

Crown  cases  reseryed,  meaning  of,  115. 

provision  for,  86. 
procedure,  present,  to  remain,  105,  122. 
proceedings  excepted  from  rules,  329. 

must  be  dealt  witH  by  judge,  304. 

CBOSS-EXAMiNATlON, 

expenses  of  producing  witness,  266. 

on  affidavits  to  be  used  for  trial,  266. 

on  affidavit  used  for  motion,  petition,  or  summons,  263. 

party  bon&  fide  desiring  production  of  witness  for,  261. 

CBOWN  CASES  EESERVED.    See  Criminal  Law. 

CUSTODY 

of  infants,  rules  of  equity  to  prevail,  57. 

And  see  Infant. 

DAMAGES  AND  OTHER  CLAIMS, 
indorsements  {see  Forms),  527. 

DAMAGES 

against  defaulting  defendant  at  txial  of  action,  218,  219. 
assessment  of,  witnesses  to  be  examined  viv&  voce,  261. 
by  collision,  pleadings  in  action  for,  199. 

rule  of  law,  66. 
for  breach  of  contract,  claim  may  be  joined  to  daim  for 

recovery  of  land,  185. 
power  of  Court  of  Chancery  to  award,  695. 
proceedings  in  default  of  appearance,  165. 

DATE 

of  judgment,  273. 

of  writ  of  execution,  277. 

to  be  expressed  in  figures,  191. 

DEATH 

of  parties  no  abatement,  292. 

DEBT, 

action  for.    See  Action  for  Debt. 

assignment  of,  rule  of  law,  40. 

bound  by  service  or  notice  on  garnishee,  284% 
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DEBTOB 

may  call  upon  parties  making  conflicting  claims  to  inter- 
plead, 46. 
may  pay  money  into  oonrt,  46. 

DEBTOBS'  ACT,   1869, 

appeals  from  decision  nnder,  434. 

roles  nnder,  in  Divorce  and  Matrimonial  actions,  657. 

DEBTS,  ATTACHMENT  OF, 
Obder  XLV.,  148. 
See  Attachment  of  Debts. 

DECLARATION 

by  solicitor  as  to  issne  of  writ  of  summons,  149. 
of  title.  Act  1862,  380,  381. 

DECBEE 

included  in  term  *' judgment,"  115. 
creditors  or  next  of  kin  let  in  after,  184. 
enforcing,  in  Chancery,  280,  281. 

in  Ireland,  and  Irish  Decrees,  385. 
pending  business,  perfecting,  &c.,  19. 
time  for  moving  to  add  to,  281. 
See  Judgment.   . 

DEEDS, 

suits  for  rectification,  &c.,  assigned  to  Chancery  Divisiou,  72. 

DEFAULT  OF  APPEABANCE, 
Order  XIIL,  163. 
affidavit  of  service,  164. 
in  action  for  detention  of  goods,  165. 
pecuniary  damages,  165. 
recovery  of  land,  166. 
Admiralty  actions,  166. 
Chancery  division,  1 66. 
pending  suits,  22, 220. 
Probate  action,  166. 
interlocutory  judgment,  165. 
judgment,  where  writ  specially  endorsed,  164. 
no  proceedings  upon,  unless  indorsement  of  service,  156* 
on  motion  by  party  moving,  301. 
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DEFAULT  OP  APPEABANCE— continued. 
where  writ  not  specially  indorsed,  165. 

issued  out  of  District  Begistry,  165. 
writ  of  enquiry  on  interlocutory  judgment,  165. 

DEFAULT  OF  PLEADING. 
Order  XXIX.,  218. 
by  defendants,  218,  219. 
by  third  parties,  222. 
close  of  pleadings  on,  222. 
dismissal  for  want  of  prosecution  on,  218. 
in  action  for  debt,  218,  219. 

detention  of  goods,  218,  219. 

mesne  profits,  219. 

recovery  of  land,  219. 
in  District  Registry,  221. 
in  pending  suit,  220. 
in  Probate  actions,  219. 
judgment  by  default  may  be  set  aside,  222. 
setting  down  action  on,  220. 

DEFENCE, 

Order  XXII.,  203. 

admission  of,  243. 

confession  of,  by  plaintiff,  200. 

costs  of  non-admission  or  denial  in,  204. 

counter-claim  by  defendant,  204. 

in  Probate  actions,  206. 

limitation  of,  163. 

may  be  delivered  although  no  statement  of  claim,  204. 

statement  of,  forms  of.  See  FoRxs. 

struck  out  for  disobedience  of  order  for  answer,  &o.,  23  L 

to  counter-claim,  205. 

withdrawal  of,  207. 

DEFENCE  ACTS, 

jurisdiction  under,  382. 

DEPENDANT, 

meaning  of,  114. 
absconding,  service  on,  151. 
appearance,  145,  146. 
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DEPEND  AN  T— continued. 

application  by  interpleader,  when  to  be  made,  126. 
to  add,  171,  178. 
proceedings  upon  addition,  179. 
contribation  and  indemnity  between  third  persons  and,  180. 
costs  occasioned  by  misjoinder  of  plaintiffs,  170. 
counter-claim  by,  189,  204. 
default  of  appearance,  163. 

pleading,  218. 
delivery  of  statement  of  claim  to,  200. 
to  new  defendants,  179. 
statement  of  defence,  203. 
entitled  to  equitable  defence  and  relief  against  plaintiffs  and 

third  persons,  23. 
examination  of,  on  applying  for  leave  to  defend,  168. 
executor,  172. 

form  of  notice  to  third  party,  533. 
formal,  appearing  in  London  court  may  order  transfer  to 

District  Eegistry,  160. 
formal,  no  right  to  remove  action  from  District  Begistry, 

250. 
infant,  172. 

in  person,  appearance,  161. 
in  possession,  pleadings  by,  195. 
interrogatories  by,  223. 
joinder  of  all  parties  liable,  172. 

causes  of  action  against,  185. 
joint,  171. 

liabilities  of  co-defendants  determined,  172. 
lunatic,  188. 
married  woman,  1 72. 
non-appearance  at  trial,  256. 
not   having    appeared    may    be    served    with    notice    of 

motion,  303. 
not  int-erested  as  to  whole  relief  sought,  172. 
notice  of  trial  by,  253. 

or  dismissal  for  want  of  prosecution,  254. 
out  of  jurisdiction  and  not  appearing,  no  order  can  be  made 

for  affidavit  evidence,  263. 
partners,  175. 
payment  into  court  in  satisfaction,  222. 
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DEFENDANT— CONTINUED, 
pleading  generally,  189, 

matter  ariBing  pending  action,  199. 
not  guilty  by  statute,  195. 
payment  into  Court,  222. 
relief  on  8etK>ff  or  counter-claim,  27,  189, 194,  204. 
removal  of  action  from  District  Registry,  249. 
service  on,  of  writ  of  summons.     See  Service. 
setting  down  action  on  motion  for  judgment,  269. 
showing    cause  against  judgment   on    specially  endorsed 

wnt,  168. 
single,  trading  as  firm,  175. 
appearance  by,  162. 
service  on,  155. 
striking  out,  178. 

sued  on  behalf  of  himself  and  others,  174. 
taxation  by  after  payment,  92. 
trustee,  172, 
withdrawing  defence,  207. 

DELIVEEY 

of  amended  pleadings,  213. 
demurrer,  215. 
lists  of  affidavits,  265,  266. 
notice  of  motion,  193,  302. 
pleadings,  192,  193. 

not  in  long  vacation,  311. 
property,  except  land,  enforced  by  writ  of  delivery,  292. 
upon  payment  into  court  of  amount  of  lien,  300. 
to  new  defendant  of  statement  of  claim,  179. 

DELIVERY,  WRIT  OF, 
Order  XLIX.,  292. 
form  of  prascipe,  581. 
writ,  585. 

DEMURRER. 

Order  XXVin.,  213. 
and  answer,  215. 
any  party  may  demur,  213. 
costs,  216,  217. 
delivery  ofi  215. 
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DElfURBEB— CONTINUED, 
entry  for  argnment,  217. 
form  of,  677. 

of  memorandum  of  entry  for  argument,  577. 
frivolous,  to  be  set  aside,  with  costs,  214. 
no  amendment,  pending,  216. 
not  set  down,  to  be  held  sufficient,  216. 
overruled,  216. 

principles  of  pleading,  214,  217. 
result  of,  on  pleadings,  216. 
setting  down,  215. 
to  be  specific,  214. 

to  single  paragraph  of  pleading,  214. 
time,  order  enlarging,  for  defence  extends  to,  203. 

DENIAL 

of  right  to  sue  to  be  specifically  pleaded,  194. 
of  facts  to  be  specific,  196. 

DEPOSIT 

in  court,  provision  as  to  rules,  107. 
on  appeal,  820. 

DEPOSITIONS, 

irregularity  in,  265. 

printing  and  furnishing  copies,  332,  333. 

of  witness  examined  viva  voce,  265. 

DETENTION 

of  goods,  proceedings  in  default  of  appearance,  165. 
of  property,  interlocutory  order,  299. 

DEVOLUTION 

of  estate  pendente  lite,  no  abatement,  292. 

DISCLOSURE  BY  SOLICITORS  AND  PLAINTIFFS, 
Order  VIL,  149. 

DISCHARGE 

of  garnishee,  285. 

orders  made  in  chambers,  87. 

DISCONTINUANCE  OF  ACTIONS, 
Order  XXIII.,  206. 
not  a  defence  to  future  action,  207. 

^  3  b 


738  INDEX. 

DISCOVERY, 

Order  XXXI.,  223. 

affidavit  in  answer  to  interrogatories,  225. 

discovery    by,   can   be  obtained  wbere  bill  of 
discovery  would  formerly  lie,  29. 

form,  535. 

further  answer,  226. 

objection  to  answer,  225. 

printing,  225. 

rule  as  to  answering  fully,  241. 

sufficiency,  226. 

time  for,  225. 
of  documents,  229. 

form  of,  536. 

rules  of  Court  of  Chancery  as  to,  233  to  241. 

time  allowed  foreigner,  229. 
application  to  strike  out  improper  interrogatories,  225. 

at  chambers  in  Common  Law  Divisions,  304. 
attachment  for  disobedience  of  order,  231. 

of  solicitor  for  neglect,  232. 
costs  of  interrogatories,  224^ 

documents  not  produced,  not  to  be  pat  in  evidence,  229. 
from  companies,  &a,  225. 

foreign  government,  225. 
inspection.    See  Inspbction. 
insufficiency  of  answer,  226. 
interrogatories,  223. 

form,  535 ;  amd  see  Intkrrooatoribs. 
postponement  of  question  till  issue  tried,  230. 

till  after  hearing,  243. 
of  documents  may  be  postponed,  230. 
order  for  discovery,  229. 
production  of  documents,  226. 

See  Productiok  of  Documents. 
viva  voce  ezaminatioD  upon  insufficient  answer,  226. 

DISCRETION, 

amendment  of  pleading  is  a  matter  of,  210. 
costs  to  be  in,  of  court,  305. 

not  subject  to  appeal,  87. 
of  taxing  officers,  346. 
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DISMISSAL  FOR  WANT  OF  PROSECUTION, 
instead  of  defendant  giving  notice  of  trial,  254. 
no  order  for,  on  motion  for  judgment,  272. 
on  default  of  delivery  of  statement  of  claim,  202. 
of  pleading,  218. 
disobedience  of  order  for  answer,  <&o.,  231. 

DISOBEDIENCE 

to  order  for  discovery  or  inspection,  231. 

DISTRIBUTION  OF  BUSINESS 

among  Divisions,  70. 

officers  of  court,  493. 
official  referees,  258. 

in  Chancery  and  Probate  Divisions,  83. 

* 

DISTRIBUTION  OF  PROCEEDS  OF  PROPERTY, 
suits  as  to,  assigned  to  Chancery  Division,  71. 

DISTRIBUTION  OF  SALVAGE, 

action  of  particulars  of  affidavit,  148. 
See  Admiralty  Actions. 

DISTRICT  REGIOTRARS, 

accounts  and  inquiries  referred  to,  98. 
appeal  from,  249. 

must  bo  dealt  with  by  judge,  304. 
applications  to,  how  to  be  made,  248. 
attendance,  hours  of,  327. 
deputy,  appointment  of,  465. 
joint,  for  one  district,  95. 
may  refer  matter  to  judge,  248. 
officer  of  Supreme  Court,  96. 
Order  in  Council  appointing,  599. 
powers  of,  96,  248. 

none  to  give  leave  for  service  out  of  jurisdiction,  304. 
report  as  to  accounts,  &c.,  taken  before  him,  98. 
subject  to  orders  of  court  or  judge,  249.  | 
to  account  to  Treasury,  251. 

to  transmit  documents,  &c,,  on  removal  of  action,  98,  251. 

3  B  2 
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DISTRICT  REGISTRIES, 

action,  when  to  proceed  in,  160. 

service  out  of  jurisdiction,  135. 
address  for  service  within,  161. 
appeal  from,  249. 
appearance  in,  160. 

notice  as  to,  on  writ  issued  out  of,  145. 
application  for  account  under  Order  XV.,  169. 
costs  to  be  taxed  in,  249. 
de£akult  of  pleading,  221, 
entry  for  trial  in,  247. 

of  judgment,  248. 
formal  defendant  no  right  to  remove  action,  250. 
indorsement  of  address,  144. 
judgment  in,  247. 

by  default  of  appearance,  165. 
entry  in  London,  248. 
no  decree  in,  except  upon  default  of  pleading,  08 
notice  in  lieu  of  service,  151. 
officers  subject  to  court  or  judge,  249. 
Order  in  Council,  establishing,  599. 

schedule,  600. 
pleadings  to  be  filed  there,  198. 
power  of  court  to  remove  proceedings  from,  98. 
proceedings  in  Order  XXXV.,  247. 

to  be  taken  in,  97. 
record  of  proceedings,  97. 
removal  of  action  from,  98,  249. 

to,  from  London,  250. 
seals  of,  96. 
taxation  in,  248. 

writs  of  execution  issued  out  of,  248. 
writ  of  summons  issued  from,  145. 
filing  and  entry  of,  147. 
renewal  of,  160. 

DISTRINGAS, 

Order  XLVL,  289. 
See  Chargiko  Stock  or  Shakes. 

DIVIDENDS, 

payment  of  unclaimed,  in  bankruptcy,  118. 
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DIVISIONAL  COURTS, 

appeal  from  inferior  courts  to  be  determined  before,  84. 

constitution  of  court  for,  324,  685. 
cases  and  points  to  be  reserved  for,  85. 
for  business  of  Chancery,  Probate  and  Divisions,  84. 
jarisdiction  of,  82. 
motion  for  new  trial  to,  267,  683. 
orders  made  in  chambers,  discharge  by,  87,  685. 
proceedings  which  must  be  heard  by,  684. 
regulations  as  to  business  of,  80. 

DIVISIONS, 

altei-ations  in,  on  report  of  Council,  70,  486. 

Court  of  Appeal  may  sit  in  two,  88. 

documents  Commencing  proceedings  marked  with,  70,  76. 

of  High  Court  of  Justice,  68. 

interlocutory  proceedings,  in  which  division  to  be  taken,  76. 

notice  to  officer  of  assignment  of  action,  147. 

option  of  plaintiff  to  select,  76,  146. 

writ  of  summons  to  specify,  134. 

transfer  of  business  from  one  to  another,  78. 

DIVORCE  AND  MATRIMONIAL  ACTIONS, 
excepted  from  Rules,  329. 

DIVORCE  AND  MATRIMONIAL   CAUSES,   RULES   AND 
REGULATIONS, 
access  to  children,  643. 
affidavits,  647. 

evidence  by,  638. 
alimony,  641,  654. 
answer  to  petition,  635,  654. 
appeals  to  full  court,  640. 
appearance,  634,  654 
attaclunent,  writ  of,  644. 

bond  against  marrying  again  not  required,  646. 
cases  for  motion,  648. 
change  of  solicitor,  646. 
children,  custody  and  access  to,  643,  ()55. 
citation,  634. 

commission  for  examination  of  witno^nes,  646,  656. 
conjugal  rights,  restitution  of,  651. 
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DIVOBCE  AND  MATRIMONIAL  CAUSES,  RULES  AND 
REGULATIONS— ooNTiNUBD. 
correfipondenta,  633. 
oosts,  651,  653,  656. 
of  wife,  649. 
taxation,  648. 
ouhtody  of  children,  643,  655. 
Debtors'  Act,  1869,  rules,  657. 
decree  absolute,  641,  655. 

for  judicial  separation,  petition  for  reversal,  639. 
showing  cause  against,  640. 
demurrer,  639. 
dismissal  of  petition,  655. 
education  of  children,  643,  655. 
evidence  by  affidavits,  638,  654. 
examination  of  witness,  commission  for,  646,  656. 
formft  pauperis,  suing  in,  635. 
full  court,  appeal  to,  640. 
further  pleadings,  636. 
general  rules  as  to  pleadings,  636. 
guardians,  643. 
interveners,  635. 

intervention  by  Queen's  proctor,  640. 
Legitimacy  Declaration  Act,  1858,  proceedings,  650. 
maintenance,  generally,  642. 

of  children,  643,  655. 
mode  of  trial,  637. 
motion,  cases  for,  648. 
new  trial,  639. 
notices  and  services  of,  644. 
office  copies,  645. 
officers,  650. 

order  for  immediate  examination  of  witnesses,  646. 
payment  out  of  court,  650. 
person  of  unsound  mind,  656. 
petition,  633. 

for  reversal  of  decree  of  judicial  separation,  639. 
proceedings  by,  638. 
pleadings,  further,  636. 

general  rule  as  to,  636,  654* 
service  of,  637. 
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DIVORCE  AND    MATRIMONIAL  CAUSES,  BDLES  AND 
REGULATIONS— CONTINUED, 
proceedings  by  petition,  863. 

under  Legitimacy  Declaration  Act,  650. 
protection  orders,  645,  656. 
Qneen's  proctor  may  intervene,  640. 
questions  of  &ct  for  jury,  637. 
registries,  650. 

requisitions  for  examination  of  witnesses,  646,  656. 
restitution  of  conjugal  rights,  651. 
service,  generally,  634. 

of  notices,  644. 

of  pleadings,  637. 
setting  down  cause  for  trial,  637. 
settlements,  642. 

showing  cause  against  decree,  640. 
solicitor,  change  of,  646. 
subpoenas,  644,  651. 
suits  in  forma  pauperis,  635. 
summonses,  649,  651. 
taxation,  648. 
time  fixed  by  rules,  645. 
trial,  or  hearing,  638. 
trial,  mode  of,  637. 
new,  639. 

setting  down  cause  for,  637. 
wife's  costs,  649,  653. 
witness,  commission  for  examination  of,  646,  656. 

immediate  examination,  646. 
writs  of  attachment,  &c.,  644. 
-  And  see  Court  of  Divorcb  and  Matrimonial  Causes. 

DOCUMENTS, 

admission  of,  243. 
afiQdavit  of,  229. 

See  Discovery. 
attachment  for  disobedience  of  order  for  discovery,  (fee,  231. 
by  whom  copies  to  be  furnished,  334. 
cause  involving  prolonged  examination   of,   may  Ik)  tried 

before  referee,  94. 
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DOCUMENTS— CONTINUED, 
discovery  of,  229. 
discovery  or  inspection  may  be  postponed,  230. 

See  Discovery,  Production  and  Inspection. 

issued  from  District  Registries  to  be  sealed,  96. 

not  produced  not  to  be  put  in  evidence,  229. 

not  properly  stamped,  116. 

notice  of  time  for  inspection,  230. 

production  of,  226. 

statement  of,  in  pleading,  197. 

transmission  to  London  on  removal  of  action,  251. 

DRAINAGE  AND  IMPROVEMENT  ACTS,  383. 

DUCHY  OF  LANCASTER. 

See  County  Palatine  of  Lancaster. 

DURHAM,  COURT  OF  PLEAS. 

See  County  Palatine  of  Durham. 

ECCLESIASTICAL  ESTATES, 
statutory  jurisdiction  as  to,  384. 

service  of  petition  under,  385. 

EASEMENTS, 

injunctions  as  to,  higher  scale  to  apply,  337. 

EDUCATION.    See  Infant. 

EFFECT  OF  NON-COMPLIANCE, 
Order  LIX.,  325. 

ELECTION  PETITIONS, 

judges  to  be  appointed  for  trial  of,  80. 
proceedings  to  be  heard  by  Divisional  Courts,  684. 

ELEGIT, 

Order  XLIII.,  278. 
form  of  prsBoipe,  580. 

writ,  582. 
to  have  same  force  as  formerly,  279. 
writs  in  aid  of,  279. 
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ENLARGING 

time,  311. 


ENBOLMENT, 

former  practice  as  to,  471. 

of  decree  of  High  Court  of  Justice,  no  bar  to  appeal  to 
Court  of  Appeal,  314,  471. 
decree  to  enforce  in  Ireland,  386. 
vacating,  314. 

ENTRY 

for  argument  of  demurrer,  217. 

special  case,  247. 
for  trial  of  action  in  District  Registry,  247. 
of  action  for  trial,  256. 

appeals  from  inferior  courts,  686. 
Judgment,  Order  XLL,  273. 

authority  to  officer,  273. 

duty  of  officer  on,  273. 

in  District  Registry,  247,  248. 

EQUITABLE 

and  l^al  relief  to  be  given  to  all  parties,  25. 
defence  to  be  available  as  in  Court  of  Chancery,  23. 

limitation  of  shipowners*  liability,  27. 

opening  accounts,  27. 

raising  question   specially   assigned  to  Chancery 
Division,  26. 

under  Common  Law  Procedure  Act,  25. 
duties  to  be  recognized,  24. 
estate,  claim  of,  23. 
liabilities  to  be  recognized,  24. 
relief  claimed  by  defendant,  23. 
relief  to  plaintiff,  rules  as  to,  23. 
reply  set  off  in  administration,  26. 
right,  claim  of,  23. 
titles  to  be  recognized,  24. 
waste,  rule  as  to,  39 ;  and  gee  Waste. 

EQUITY 

and  law  to  be  concurrently  admiuititcred,  23. 
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EQUITY— CONTINUED. 

general  principles  of,  as  to 

contracts,  derogation  from  grants,  359. 

induced  by  fraud  set  aside,  362. 

performance  compelled,  357. 

part  performance  takes  case  out  of  Statute 

of  Frauds,  360. 
representations,  party  not  bound  to  in- 
quire truth  of,  362. 
contribution,  360. 

fraud  concealed,  time  no  bar  to,  361. 

proof  as  to,  362. 
condonation,  361. 
contracts  induced  by,  362. 
interests  acquired  through,  cannot  be  main- 
tained, 360. 
misrepresentation  or  suppression  by  directors, 

364. 
onus  of  proof  of  knowledge,  362. 
representation,  party  not   bound  to  inquire 

truth  of,  362. 
undue  influence,  effect  of,  360. 
married  woman,  separate  estate,  402. 

settlement,  equity  to,  403. 
performance,  358. 
trustee  and  cestui  que  trust. 

agent,  surreptitious  dealings  bj',  363. 

cestui  que  trust,  entitled  to  every  adyantage 

agent  can  obtain,  363. 
directorship,  office  of  trust,  364. 
purchases,  by  and  from,  363. 
may  be  relied  on  for  defence  in  action,  24. 
rules  of,  to  prevail,  64. 
jurisdiction  in  inferior  court.  111. 

ERROB, 

proceedings  in,  abolished,  313. 

ESTATE, 

administration  of,  insufficient,  30. 
See  Administration. 
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EVIDENCE 

by  affidavit,  Order  XXXVIII.,  265. 
generally.  Order  XXXVII.,  261. 
affidavit  consent  to  by  in&nt,  172,  263. 

must  be  formal,  265. 
cross-examination,  266. 
delivery  of  lists,  265,  266. 
desirability  of  use  of,  267. 
filing,  265,  266. 

means  of  knowledge  to  be  stated,  264. 
not  wbere  defendant  out  of  jurisdiction,  263. 
on  belief  not  to  be  used  at  bearing,  264. 
printing,  266. 

for  use  of  Coiui;  of  Appeal,  319. 
rules  to  be  observed  in,  263. 
to  be  divided  into  paragraphs,  264. 
to  be  in  first  person,  264. 
unreasonable  refusal  to  consent  to,  262. 
Bankers'  Books  Evidence  Act,  664. 
depositions,  264. 

irregularity  in,  265. 

ordered  to  be  taken  before  examiner,  265. 
documents  not  produced  not  to  be  put  in,  229. 

not  properly  stamped,  116. 
further,  in  Court  of  Appeal,  316. 
in  action  to  prove  will  in  solemn  form,  263. 
pending  suits,  262. 

support  of  application  for  service  out  of  jurisdiction,  159. 
of  admissions,  244. 

renewal  of  writ  of  execution,  278. 
on  appeals  as  to  facts,  319. 

motion,  petition  or  summons,  263. 
trial  before  jury,  105,  122. 
trial  before  referee,  260. 
viva  voce,  in  absence  of  agreement,  261. 
examination  of  witness,  265. 

EXAMINATION 

of  defendant  showing  cause  against  judgment  on  specially 
indorsed  writ,  168. 
judgment  debtor,  283. 
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EXAMINER, 

evidenoe  may  be  taken  before,  261,  265. 

EXCEPTION 

to  record,  motion  to  enforce  right  to  have  issnes  submitted 

upon,  510. 
none  for  insufficiency  of  answer,  226. 

EXCEPTION  FROM  THE  RULES^ 
Order  LXIL,  329. 
as  to  court  fees,  349. 

EXCHEQUER  CHAMBER, 
jurisdiction  transferred,  16. 

EXCHEQUER,  COURT  OF.    See  Court  of  Exchequer. 

EXCHEQUER  DIVISION,  69. 

appeal  to  court  from  chambers  by  motion,  305. 
appointment  of  sheriffs,  500. 
business  assigned  to,  72. 

at  chambers,  303. 
divisional  courts,  82. 
jurisdiction  exclusive,  73. 
motion  for  new  trial,  267,  683. 
notice  of  trial,  255. 

officers  of  Court  of  Exchequer  attached  to,  326. 
proceedings  on  revenue  side  excepted  from  rules,  329. 

to  be  heard  by  divisional  court,  685. 
scale  of  costs  in,  336. 

EXECUTORS, 

actions  by  and  against,  172. 

joinder  of  claim  by  or  against,  with  other  claim,  186 ;  #ee 

Administration. 

EXECUTORSHIP  ACCOUNT, 
indorsement  in  action  for,  143. 

EXECUTION, 

Order  XLII ,  274. 

after  change  of  parties  by  leave,  278. 

time  limited  by  leave,  278. 
against  garnibhee,  284. 
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EXECUTION—CONTINUED. 

against  Railway  Company,  412. 
for  enforcing  judgment  against  firm,  275. 

conditional,  275. 
for  costs,  277. 
payment  of  money,  274,  277. 

into  court,  274. 
recovery  of  land,  274. 

of  property  not  land,  274. 
requiring  act  to  be  done,  274. 
interest  on  sum  due,  277. 
"  issuing,"  meaning  of,  275. 
judgments,  existing  rights  under,  reserved,  279. 

directions  in  OrJ)er  XXIII.,  equivalent  to,  276. 
leave  to  issue  after  time  limited,  278. 
not  to  issue  except  upon  production  of  judgment,  276. 
orders  to  be  enforced  the  same  as  judgments,  278. 
poundage  fees  and  expenses  of,  to  be  levied,  277. 
stay  of,  279. 

pending  appeal,  314. 
third  party,  by  and  against,  278. 
time  within  which  to  issue,  278. 
writ  of,  date  of,  277. 

evidence  of  renewal,  278. 

how  long  in  force,  277. 

indorsement  of  amount  of  debt  and  interest,  277. 

solicitor's  address,  276. 
issued  from  District  Begistry,  248. 
meaning  of,  275. 
order  in  which  issued,  279. 
praecipe  for,  276 
renewal  of,  278. 

EXECUTION  OF  TEUSTS, 

suits  for,  assigned  to  Chancery  Division,  72. 

scale  of  costs,  336. 
parties  to  actions,  rules  in  15  &  16  Vict.  s.  42,  176. 

EXISTING, 

meaning  of,  1 15. 

forms  and  procedure  to  remain,  105,  123. 

rights  under  judgments  reserved,  279. 


750  INDEX. 

EX  PARTE 

applications  for  injunction,  &o.,  299. 

famishing  copies  of  affidavits,  334. 
to  Court  of  Appeal,  318. 
motion,  order  may  be  made  on,  in  certain  cases,  301. 

EXPERIMENTS, 

interlocutory  order  may  be  made  as  to,  299. 

EXPRESS  TRUST, 

rule  of  law.  Statute  of  Limitations  not  to  apply  to,  36. 

concealed  fraud,  88. 

constructive  trusts,  38. 

meaning  of  term,  37.         ^ 

rule  of  equity,  38. 

stale  claims  discouraged,  38. 

EXTRAORDINARY  COUNCIL  OP  JUDGES,  492. 

EXTRAORDINARY  DUTIES 

of  existing  judges,  by  whom  to  be  exercised,  12. 

FACTS 

intended  to  be  relied  on  to  be  stated,  196. 
no  new  facts  to  be  pleaded  except  by  amendment,  194. 
not  denied  by  pleadings  taken  to  be  admitted,  195. 
to  be  denied  specifically,  197. 

See  also  Qubstions  of  Fact. 

FEES, 

annual  account  of,  515. 

collection  of,  115. 

official  referees,  to  be  taken  by,  615. 

order  of  October  28, 1876,  as  to  amount,  348. 

taking  by  stamps,  351. 
April  22,  1876,  as  to  description  of  stamp,  616. 
petition  of  right,  on,  411. 

See  the  schedule  of  fees,  601. 
provision  as  to  officers  paid  out  of,  496. 
rules  as  to  publishing  amount,  116. 

schedule  of,  for : —  Amount.  to  be^** 

accounts  taking  604.  621 

appearances  601      ..     618 

attendances  ..     602     ..      618 
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FEES— CONTINUED. 


schedule  of,  for : — 

A 

imoant. 

Kind  of  stamp 
tobenaed. 

oertificateR 

•  • 

603 

..      620 

oommissions 

•  • 

601 

..      617 

copies     .. 

•  • 

602 

..      618 

decrees   .. 

•  • 

604 

..      621 

examination  of  witnesses 

603 

..      620 

filing 

•  • 

603 

..      619 

hearing  .. 

•  • 

604 

..      620 

inspection 

•  • 

603 

..     620 

judgments 

•  ■ 

604 

..     621 

oaths 

•  ■ 

602 

..     619 

oi-ders     .. 

•  • 

604 

..      621 

petitions 

•  • 

606 

..      622 

register  of  judgments 

and 

lis  pendens    .. 

•  • 

606 

..     622 

searches 

« • 

603 

..      620 

summonses 

•  • 

601 

..      617 

taxation  of  costs 

•  • 

605 

..      621 

warranto 

■  • 

601 

..      617 

writs 

•  • 

601 

..      617 

to  be  paid  into  Exchequer,  116. 

to  be  taken  by  stamps,  116. 

FELON, 

infant,  custody  of,  387. 

property,  statutory  jurisdiction  over,  386 

. 

FIERI  FACIAS, 

Order  XTiHI.,  279. 

form  of  preocipe,  580. 

writ,  582 

FIERI  FACIAS  DE  BONIS  ECCLESIASTICIS, 
form  of  praecipe,  580. 

writ,  584. 
may  be  issued  in  aid  of  fi.  fa.,  or  eligit,  279. 

FILING 

copy  writ  of  summons,  147. 

delivery  of  documents  by,  in  case  of  non-appearance,  192. 

evidence  by  affidavit,  265,  266. 

fees  on,  603,  619. 

petition  of  right,  410. 
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FOLIOS, 

computation  of,  192,  340,  350. 

to  be  numbered  consecutively  in  margin,  335. 

FORECLOSURE  ACTION 

assigned  to  Chancery  Division,  71. 
not  an  action  for  recovery  of  land,  185. 
scale  of  costs,  836. 

FORGERY, 

using  forged  or  cancelled  stamp,  &c.,  117, 

FORM  OF  ACTION, 
Order  L,  123. 

FORMA  PAUPERIS, 

court  fees  where  person  suing  in,  350. 
Petition  of  right,  410. 

FORMS, 

acceptance  of  stun  paid  into  court,  535. 
affidavit  as  to  documents,  536. 

of  scripts,  539. 
answer  to  interrogatories,  535. 
certificate  of  officer  after  trial  by  jury,  538. 

sufficiency  of  sureties  on  appeal  to  House  of 
Lords,  693. 
confession  by  plaintiff  of  defence,  534. 
decree  for  accounts, 

creditor's  suit,  170. 
partnership,  169. 
demurrer,  577. 

Indorsements 

on  counter-claim,  534. 

writs  of  summons  for  costs,  527. 

injunction,  530. 
mandamus,  530 
damages,  &o.,  claims  for,  527. 
money  claims,  where  no  special 
indorsement,  525,  526. 
in  Admiralty  actions,  530,  531. 
Chancery  actions,  524. 
Probate  actions,  630. 
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forms— continued. 
Indobsements 

of  character  of  parties,  533. 
special  tinder  Order  III.,  r.  6,  532. 
interrogatories,  535. 

Joinder  of  Issue, 

charterpartj,  554. 
landlord  and  tenant,  572. 
recovery  of  land,  572. 

Judgments 

after  trial  before  referee,  579. 

trial  by  jury,  579. 
at  trial  by  judge  without  jury,  578. 
on  default  of  appearance  and  defence  after  assessment 

of  damages,  578. 
in  case  of  liquidated  demand, 
578. 
action  for  recovery  of  land, 

578. 
Chancery  Division,  625. 
upon  motion  for  judgment,  579. 
under  Bills  of  Exchange  Act,  663 
limitation  of  defence,  523. 

memorandum  for  renewed  writ  of  summons,  523. 
for  setting  down  special  case,  538. 
of  appearance,  523. 

of  entry  of  demurrer  for  argument,  677. 
notice  by  defendant  to  third  party,  533. 

plaintiff   that  particulars   of   claim  appear   by 
indorsement,  534. 
of  limitation  of  defence,  523. 
payment  into  court,  535. 
time  to  inspect  documents,  537. 
trial,  538. 

writ  in  lieu  of  service  out  of  junsdiction,  521. 
to  admit  documents,  537. 
inspect  documents,  537. 
produce  documents,  536. 
petition  of  appeal  to  House  of  Lords,  689. 

for  extension  of  time  to  lodge  case,  694. 
right,  408. 

3  c 
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forms — oontinoed. 

PrjBcipes  for  Writs  op 
aitaohment,  581. 
delivery,  581. 
elegit,  580. 
fieri  facias,  580. 

fieri  facias  de  bonis  eoolesiastiois,  580. 
possession,  581. 

sequestrari  facias  de  bonis  ecclesiasticis,  581. 
sequestration,  581. 
venditioni  exponas,  580. 

KfcjoiNDER  IN  Action  of 
bottomry,  552. 
equipment  of  ship,  558. 
possession  of  ship,  569. 

Beplt  in  Action  of 

administration,  540,  542,  545. 

agent,  546. 

bill  of  exchange,  547. 

bottomry,  551. 
,  charterparty,  554. 

collision,  556. 

damage  to  cargo,  550. 

equipment  of  ship,  557. 

false  imprisonment,  559. 

foreclosure,  562. 

fraud,  564. 

interest  suit  (probate),  565. 

landlord  and  tenant,  572. 

necessaries  for  ship,  567. 

negligence,  568. 

possession  of  ship,  569. 

promissory  note,  570. 

probate  of  will  in  solemn  form,  571. 

recovery  of  land,  572,  573. 

salvage,  576. 

trespass  to  land,  577. 
Reply  to  Coqnter-Claim, 

foreclosure,  562. 

landlord  and  tenant,  572. 

recovery  of  land,  572. 
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FORMS— CO>fTINUED. 

Statbugnts  of  Claim, 
aoconnt  stated,  539. 
administratioii  of  estate,  540,  541,  542. 
agent,  545. 
bill  of  exchange,  546. 

and  consideration,  548. 
bottomry,  550. 
charterparty,  552. 
collision,  554. 
damages  to  cargo,  548. 
equipment  of  ship,  556. 
false  imprisonment,  558. 
foreclosure,  559. 
fraud,  563. 
guarantee,  564. 
interest  suit  (probate),  565. 
landlord  and  tenant,  565,  571. 

» 

necessaries  for  ship,  566. 
negligence,  567. 
possession  of  ship,  568. 
promissory  note,  570. 
probate  of  will  in  solemn  form,  570. 
recovery  of  land,  571,  573. 
salvage,  574. 
trespass  to  land,  576. 

Statements  of  Defence, 

administration,  540,  541,  544. 
agent,  546. 
bill  of  exchange,  547. 
bottomry,  551. 
charterparty,  553. 
collision,  555. 
damage  to  cargo,  549. 
equipment  of  ship,  556. 
false  imprisonment,  558. 
fraud,  564. 

interest  sxdt  (probate),  565. 
necessaries  for  ship,  566. 
negligence,  567. 
possession  of  ship,  569. 

3  c  2 
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FORMS — ooNTiNUEa). 

Statements  op  Defenck, 
{)romis8ory  note,  570. 
probate  of  will  in  Bolemn  fonn,  571. 
recovery  of  land,  573. 
salvage,  575. 
trespass  to  land,  577. 

Statemestts  of  Defence  and  Countrr-Claim, 

charterparty,  553. 

foreclcrare,  560. 

landlord  and  tenant,  572. 

recovery  of  land,  572. 
teste  of  writs,  520. 
warrant  of  arrest  in  Admiralty,  522. 

Writs 

attachment,  586. 
delivery,  585. 
elegit,  582. 
fieri  facias,  582. 

de  bonis  ecclesiasticis,  584. 
to  the    archbishop  de  bonis  eoclesiasticis 
during  the  vacancy  of  the  bishop's  see, 
584. 
possession,  585. 

sequestrari  facias  de  bonis  ecclesiasticis,  585. 
sequestration,  586. 
venditioni  exponas,  582. 

Writs  of  Summons, 

admiralty  action  in  rem,  521. 
Bills  of  Exchange  Act,  663. 
ordinary  form,  with  indorsements,  520. 
service  ont  of  jurisdiction,  521. 

where  notice  in  lieu  of  service  is  to  be  given  out  of 
jurisdiction,  521. 

FRAUD 

must  be  specifically  pleaded,  196. 

FRAUDULENT  INTENTION 

need  only  be  alleged  in  pleading,  197. 
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FUBTHEB  CONSIDEBATION 

may  be  ordered  on  motion  for  judgment,  271. 
form  of  order  on,  272. 

GAOL  DELIVERY,  COMMISSION  OP, 
judges  liable  to  serve  on,  8,  79,  508. 
jnrisdiotion  of,  on  circuit,  66. 
provisions  as  to,  in  County  Palatine,  113. 
saving  clause  as  to  circuits,  500. 
saving  rights  and  obligations  of  existing  judges,  11. 
sittings  in  London  and  Middlesex  and  on  circuits,  79. 

GARNISHEE, 

discharge  of,  285. 

execution  against,  284. 

issue  for  determining  liability  of,  284. 

GARNISHEE  ORDER.  283. 

service  or  notice  of,  to  bind  debts  in  hands  of  garnishee,  284. 

GREAT  SEAL 

in  commission,  501. 

issue  of  instruments  under,  15. 

GUARDIAN  AD  LITEM 

in  de&ult  of  appearance,  163. 

of  infant,  172. 

may  consent  to  affidavit  evidence,  172. 

GUARDIANSHIP 

of  infant,  proceedings,  when  to  be  on  lower  scale,  337. 
person  of  unsound  mind,  164. 

discharge  of  on  recovery,  164. 

HEIR  AT  LAW. 

representation  of,  for  purpose  of  action,  175. 

HIGH  COURT  OF  ADMIRALTY. 
See  Court  of  Admiralty. 

HIGH  COURT  OF  JUSTICE, 
appeals  from,  17. 

in  criminal  cases,  86. 
appellate  jurisdiction,  3. 
assessors  to,  90. 
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HIGH  COURT  OF  JUSTICE--oontikued. 
commencement  of  actions  in,  134. 
CommifiBioners  to  constitute  a  court  of,  66. 
constitution  of,  4. 
divisional  courts,  81,  82. 
divisions  of,  68. 

may  be  altered,  3. 
fees,  115. 
judges  of,  4. 

See  Judges  of  High  Court  of  Justice. 
jurisdiction  not  transferred  to,  15. 
jurisdiction  of,  14. 
rules  as  to  exercise  of,  22. 

law  and  equity  to  be  concurrently  administered  by,  23. 
may  sit  and  act  at  any  time  and  place,  65. 
permanent  division  of  Supreme  Court,  3. 
president,  5. 
pioceedings  to  be  commenced  by  action,  123,  134. 

to  be  regulated  by  Rules  of  Court,  102. 
references  by,  90. 

regulations  as  to  business  of  sittings,  80. 
Superior  Court  of  Record,  14. 

HIGHER  SCALE 
of  costs,  337. 
court  fees,  349. 

HOUSE  OF  LORDS.    See  Appeal  to  House  of  Lords. 

HDSBAND  AND  WIFE, 

joinder  of  cause  of  action  by  and  against,  186. 
joint  defence,  raising  no  defence  as  to  husband,  196. 
marriage  of  plaintiff  after  suit,  husband  made  part}",   292, 

293. 
order  against  husband  only,  on  motion  for  judgment,  272. 

for  production  of  documents,  wife  alone  complying,  23 1 . 
service  on,  of  writ  of  summons,  154. 

IDIOTS.    See  Lunatics. 

INCLOSURE  ACTS, 

jurisdiction  under,  388. 
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INDEMNITY 

between  defendants  and  third  persons,  109. 

INDORSEMENT, 

forms  of.    See  Forms. 

costs  of,  more  prolix  than  given  in  schedule,  134. 
in  actions  for  account,  143. 
Of  Address.    Order  IY.,  143. 
Of  Claim.    Order  III.,  134, 140. 
amendment  of,  140. 
for  costs,  143. 
form  of^  141. 

party,  representative  capacity,  141. 
probate  actions,  141. 
special,  142. 
of  place  for  entering  appearance,  145. 
service,  156. 

when  substituted,  not  necessary,  152. 
on  counter-claim,  204. 
form,  534. 

decree  of  time  for  obeying  same,  280. 
writ  of  execution,  276,  277. 
that  proceedings  will  be  stayed  on  payment,  143. 

INDUSTRIAL  AND  PROYIDENT  SOCIETIES, 

statutory  jurisdiction  as  to,  387. 

INFANT 

consent  to  affidavit  evidence,  263. 
custody  of,  57. 

statutes  relating  to,  387. 
defence  by  guardian,  172. 
education,  59. 

facts  not  to  be  taken  as  admitted  as  against,  1 95. 
guardian  consent  to  affidavit  evidence,  172. 
guardian  ad  litem  in  default  of  appearance,  163. 
jurisdiction  of  Court  of  Chancery,  57. 
leases,  surrender  and  renewal  of,  411. 
next  friend,  172  to  174. 
plaintiff,  172. 

rules  of  equity  to  prevail  as  to  custody  and  education,  57. 
scale  of  costs  of  proceedings,  337. 
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INFANT— CONTINUED. 

service  on  of  writ  of  BuiumoiiB,  154. 

tjet-oflf,  29. 

setUemeDt,  statutes  relating  to,  388. 

special  case,  246. 

stay  of  suit  if  not  beneficial,  174. 

suits  assigned  to  Chancery  Division,  72. 

ward  of  court, 

attempt  to  marry,  60. 

how  constituted,  58. 

marriage  restrained,  63. 

notice  of  wardship,  60. 

ravishment  of,  59. 

settlement  on  marriage,  62. 

INFERIOR  COURTS, 

appeals  from,  to  be  determined  by  divisional  courts,  84. 

constitution  of  court,  324,  685. 
counter-claims  in.  111. 

having  equity  or  admiralty  jurisdiction,  powers  of.  111. 
jurisdiction  of,  111. 
i-ules  of  law  in  Act  to  apply  to,  112. 
transfers  from,  111. 

INFERIOR  COURT  OF  RECORD, 
appeal  from,  85. 
registrar  of,  may  be  appointed  District  Registrar,  96. 

INFORMATION, 

action  turned  into  by  amendment,  210. 

causes  commenced  by,  how  to  be  instituted,  123. 

INFRINGEMENT  OF  RIGHTS, 

injunctions  against,  higher  scale  to  apply,  337. 

INJUNCTIONS, 
Order  LIL,  298. 
any  party  may  apply  for,  299. 
Bankruptcy  Court  can  still  restrain  actions,  29 ;  and  $ee 

Bankruptcy. 
Chancery  Division  cannot  continue,  against  action,  29. 
claim  for  should  be  indorsed,  134,  140. 
costs,  337. 
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INJUNCTIONS— CONTIKUED. 

ex  parte  before  action,  offices  closed,  300. 

by  Probate  Division,  to  protect  property,  55,  299, 

403. 
defendant  out  of  jurisdiction,  55. 
furnishing  copies  of  affidavits,  334. 
indorsement  for 

form  of,  530. 

when  should  be  made,  134,  140. 
interlocutory  application,  or  at  hearing,  53. 
must  be  dealt  with  by  judge,  304. 
none  against  any  cause  in  High  Court,  24. 

INJURIES  TO  PROPERTY, 

injunctions  against,  higher  scale  of  costs  to  apply,  337. 

INQUIRIES  AND  ACCOUNTS  (Order  XXXIII.), 
may  be  ordered  at  any  stage  of  proceedings,  244. 

INSPECTION,  Order  XXXI.,  223. 

at  chambers  in  common  law  divisions,  304. 
attachment  for  disobedience  of  order  for,  231. 

of  solicitor  for  neglect  to  give  notice,  232. 
by  referee  for  purposes  of  trial,  260. 
of  property,  interlocutory  order,  299. 
service  of  order  for,  231. 
may  be  postponed,  230. 
notice  of  time  for  inspection,  230. 
order  for,  230. 

See  Production  and  Inspectiox. 

INSUFFICIENT  ASSETS  OR  ESTATE. 
See  Administration  ;  Winding  up. 

INTEREST 

on  sum  recovered  to  be  levied  in  execution,  277. 

INTERIM  PRESERVATION  OF  PROPERTY, 
Order  LIL,  298. 

INTERLOCUTORY   APPLICATIONS  AND  ORDERS, 
appeal  from  order,  316. 
from  refusal,  318. 
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INTERLOCUTORY  APPLICATIONS   AND  ORDERS— con- 

TINUED. 

appeal  from  time  for,  321. 

notice  by  respondent  on,  318. 
applications,  Order  LI  I.,  298. 
any  party  may  make,  299. 
judgment  in  action  in  default  of  appearance,  165. 

in  District  Registry,  247. 
order  appeal  from,  88,  316,  318,  320. 

no  bar  on  subsequent  appeal,  320. 
proceedings  where  to  be  taken,  76. 
restitution  of  property  upon  payment  into  court,  300. 
rule  of  law,  as  to,  53. 

And  see  Ikjunction  ;  Mandamus  ;  Receivek. 

INTERPLEAD, 

debtor  or  trustee  may  call  upon  parties  to,  47. 

INTERPLEADER 

application  by  defendant  for  stay  of  action,  127. 
at  chambers  in  common  law  division,  304. 
costs  in,  129. 

granted  although  titles  have  not  a  cummon  origin,  130. 
in  case  of  dispute  as  to  debt  or  chose  in  action,  47. 
judgment,  final,  127, 132. 
no  appeal  from  order  on  summons,  87, 126. 
non-appearance  of  third  party,  128. 
order  entered  of  record,  129,  132. 
made  by  single  judge,  128* 
procedure  and  practice,  1 26. 
reference  of  matter  for  decision  of  court,  128. 
sale  directed  by  court,  131. 
sheriff,  application  by,  128. 

fees,  129. 
sjiecial  case  where  facts  undisputed,  131. 
summary  decision  in  cases  of  small  amount,  131. 
time  for  application,  126. 

INTERPRETATION  CLAUSE, 

additional  orders  as  to  costs,  338. 
Appellate  Jurisdiction  Act,  466. 
Judicature  Act,  1873,  113. 
orders,  329. 
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INTERROGATORIES, 

answer  by  affidavit,  225. 

answering  fully,  241. 

answers  to  be  nsed  on  trial,  232. 

application  to  strike  ont,  improper,  225. 

attachment  for  disobedience  of  order  for  answer,  231. 

before  defence,  224. 

costs  of,  224. 

for  corporate  bodies  and  joint-stock  companies,  225. 

form  of,  535. 

answer  to,  535. 
improper,  224,  225. 
in  Admiralty  actions,  224. 
insufficient  answer  to,  226. 
may  be  delivered  by  either  party,  223. 
objections  to  answer,  226. 
on  petition  of  right,  410. 
one  set  only  to  be  delivered  by  each  party,  224. 
witnesses  may  be  examined  by,  for  purpose  of  trial,  261. 

INTERVENING, 

in  Admiralty  action,  162. 

right  to  remove  action  from  District  Registry, 
250. 
Probate  actions,  162. 

INVESTMENT 

of  money  paid  into  court,  118. 

IRELAND, 

enforcing  decrees  in,  and  Irish  decrees,  385. 
investment  on  real  security  in,  389. 

ISSUE  OF  WRITS  OF  SUMMONS, 
Order  V.,  145. 

And  see  Writ  of  Summons. 

ISSUES, 

Order  XXVL,  208. 

for  determining  liability  of  garnishee,  284. 

may  be  ordered  on  motion  for  judgment,  271. 

mode  of  trial,  254. 

order  for  trial  of,  in  aclion  in  Chancery  Division,  083. 
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ISSUES— ooNTlNU^J). 

rights  of  parties  as  to,  not  to  be  prejudiced,  86,  510. 
settlement  of,  must  be  dealt  with  by  judge,  except  by 

consent,  304. 
hittings  for  trial  by  jury  in  London  and  Middlesex,  67. 

"  ISSUING  EXECUTION  AGAINST  ANY  PARTY," 

meaning  of,  275. 

JOINDER  OF  CAUSES  OF  ACTION, 
Order  XVIL,  185. 
action  for  recovery  of  land,  185. 
administrator,  186. 

defendant  may  apply  to  have  action  limited,  186. 
executor,  186. 
husband  and  wife,  186. 
plaintiffs,  jointly  and  separately,  186. 
trustee  in  bankruptcy,  186. 

JOINDER  OF  ISSUE, 
forms  of,  554,  572. 
to  opeiate  as  denial,  196. 

JUDGE,  CHIEF,  IN  BANKRUPTCY.    See  BANiiRUFruY. 

JUDGE  OF  COURT  OF  PROBATE,  <fec., 
a  judge  of  High  Court  of  Justice,  4. 

president  of  Probate,  Divorce,  and  Admiralty  Divinion,  69. 
powers  as  to  non-contentious  business,  104. 

JUDGE  OF  HIGH  COURT  OF  ADMIRALTY, 
a  judge  of  High  Court,  4. 

of  the  Probate,  &o..  Division,  69. 
relinquishment  of  offices  by,  507. 

JUDGES  OF  COURT  OF  APPEAL, 

additional  ordinary,  7. 

liable  to  go  circuit,  8. 

additional  pro  tempore,  6,  9,  89. 

not  to  hear  appeal  from  their  own  orders,  6,  89. 
ex  officio,  5. 

existing  ordinary,  saving  rights,  &c.,  11. 

jurisdiction  in  lunacy,  18. 

oidinary,  5. 

liable  to  go  circuit,  79. 
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JUDGES  OF  COURT  OF  APPEAL— continued. 
single  jndge,  powers  of,  88. 
sitting  at  any  time  and  place,  65. 

for  jndge  of  High  Court  of  Justice,  87. 
in  vacation,  66. 

JUDGES  OF  HIGH  COURT  OF  JUSTICE, 
absence  or  vacancy,  87. 

appeals  from  inferior  courts  heard  by,  84,  685. 
circuits,  jurisdiction  on,  66. 

which  judges  liable  to  serve  on,  79. 
Crown  cases  reserved,  quorum  for,  35. 
distribution  of  business  amongst,  70. 
•     election  petitions,  rota  for,  80. 
extraordinary  duties  of,  12. 
jurisdiction  in  lunacy  may  be  conferred  on,  18. 
powers  of,  4. 

provision  on  death,  &c.,  of,  685. 
sitting  at  any  time  and  place,  65. 

as  pro  tempore  judges  of  Court  of  Appeal,  6,  9,  89. 
in  divisional  Court,  82. 
vacation,  66,  685. 
transfer  from  one  division  to  another,  6iK 

JUDGMENT 

appeal  from,  Order  LVIIL,  313. 

at  trial.  250,  682. 

by  default  of  appearance,  164  to  166. 

of  pleading,  218  to  222. 
enforcing,  see  Execution,  Order  XLII.«  274. 

Fieri  Facias  and  Elioit,  Order  XLIII.,  279. 
Attachment,  Order  XLIV.,  279. 
Attachment  op  Debts,  Order  XLV.,  283. 
Charging    Orders    and    Distringas,    Order 

XLVL,  285. 
Writ  of  Sequestration,  Order  XLVIL,  291. 
Writ  of  Possession,  Order  XL VIII.,  292. 
Writ  op  Delivery,  Order  XLIX.,  292. 
entry  of,  Order  XLI.,  273. 
at  trial,  267,  682. 
in  action  in  District  Registry,  248. 
for  costs  of  action  discontinued,  207. 
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JUDGMENT— OONTIKUED. 

for  costs  when  payment  into  court  accepted,  223. 

defendant  on  set-off  or  connter-claim,  206. 
forms  of,  678,  625. 
in  causes  heard  before  Act,  19. 

interpleader,  127. 
interlocutory,  in  default  of  appearance,  in5. 

in  District  Begistry,  247. 
meaning  of,  115. 

motion  for.  Order  XL.,  269,  684. 
for  dismissal  of  action,  272. 
in  partition,  272. 

order  against  one  of  two  defendants,  272. 
when  further  hearing  adjourned,  272. 
And  9ee  Motion  for  Judgment. 
of  nonsuit,  273. 

on  non-appearance  at  trial,  257. 
specially  endorsed  writ,  167. 

for  part  of  claim,  168. 
under  Bills  of  Exchange  Act,  137. 

JUDGMENT  ACTS,  389. 

JUDGMENT  DEBTOB 
may  be  examined,  283. 

JUDICATUBE  ACTS,  1873  &  1875.    See  Table  of  Contents 

and  Index  of  Sections  facing  page  1. 

JUDICATUBE  COMMENCEMENT  ACT,  1874,  502. 

JUBY, 

law  as  to,  not  affected,  105,  122. 

See  Trial  with  Jury. 

KNOWLEDGE, 

allegation  of,  in  pleading,  197. 

LANCASTEB.    See  County  Palatine  of  Lancaster. 

LAND, 

charges  on,  suits  as  to,  assigned  to  Chancery  Division,  71. 
recovery  of.    See  Action  for  Bboovery  of  Land. 

LAND  BEGISTBT, 

statutory  jurisdiction,  394. 
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LAND  TAX  BEDEMPTION, 
statutory  jurisdiction,  393. 

LANDLORD 

appearing  to  defend  action  for  recovery,  163. 

LANDS  CLAUSES  ACT, 
arbitration  under,  374. 
costs,  391. 

disentailing  deed,  391,  392. 
investment,  390. 
payment  out,  391. 

LAW  AND  EQUITY 

to  be  concurrently  administered,  23. 

LEASES, 

suits  for  specific  performance  of  contracts  for,  assigned  to 
Chancery  Division,  72. 

LEAVE 

to  adduce  Airtber  evidence  on  appeal,  316. 
amend,  212. 
appeal  in  orders  as  to  costs  and  matters  of  discretion,  87. 

on  orders  on  appeal  from  inferior  courts,  84. 
appear  to  third  parties,  183. 
countermand  notice  of  trial,  256. 
defend  action  for  recovery  of  land  by  third  person,  163. 

action  under  Bill  of  Exchange  Act,  138. 

for  part  of  claim,  168. 

to  one  or  more  oat  of  several  defendants,  168. 

to  persons  not  parties,  183. 

upon  security,  169. 

where  writ  specially  endorsed,  142,  167. 
time  for  defence,  204. 
institute  action  on  behalf  of  lunatic,  188. 
issue  attachment,  280. 

execution  after  time  limited,  278. 
move  to  set  aside  or  vary  judgment,  257. 
serve  notice  of  motion  together  with  writ  of  summons, 
303. 

writ  of  summons  out  of  jurisdiction,  159. 
set  down  action  for  judgment  before  all  issues  tried,  270. 
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LEGACY  DUTY, 

statutory  jurisdiction,  398. 

LETTEKS  PATENT, 

inJTmotions,  higher  scale  of  costs  to  apply,  337. 
jurisdiction  of  Lord  Chancellor  in  relation  to  issno  of,  not 

transferred  to  High  Court  of  Justice,  16. 
over  register,  16,  407. 

LIBERTY  OF  THE  SUBJECT 

must  be  dealt  with  by  judge,  304. 

habeas  corpus  when  to  be  heard  by  Divisional  Court,  685. 

LIFE  ASSURANCE  COMPANIES. 

statutory  jurisdiction,  398. 

LIMITATION 

of  action  to  one  or  more  causes  of  action,  186. 
defence,  163. 

shipowners*  liability,  ground  of  equitable  defence,  214. 
time  for  setting  down  moticfn  for  judgment,  270. 

LIQUIDATED  MONEY  DEMAND, 
special  indorsement  in  action,  142. 
forms  of,  532. 

LIQUIDATION  ACT,  399. 

LISTS 

of  actions  for  trial,  256. 

affidavits  to  be  delivered,  265. 
appeals  from  inferior  courts,  686. 

LOCAL  INVESTIGATION, 

cause  involving,  may  be  heard  before  referee,  94. 

LONDON, 

appearance  and  action  proceeding  in,  160. 
sittings  in,  79. 

transfer  from,  to  District  Registry,  250. 
to,  from  District  Registry,  249. 

LONDON  COURT  OF  BANKRUPTCY.    See  BANKRixprcY. 

LONG  VACATION,  327. 

no  pleadings  amended  or  delivered  in,  311. 
not  to  bo  reckoned  in  computation  of  time,  311. 
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LORD  CHANCBLLOB, 

a  judge  of  the  High  Court  of  Jnatioe,  4. 

not  permanent,  5. 
ex  officio  Judge  of  Court  of  Appeal,  5. 
extraordinary  duties  of,  12. 
jurisdiction  not  transferred  to  High  Court  of  Justice,  15. 

transferred  to  Court  of  Appeal,  16. 
Lord  of  Appeal,  463. 
Lords  Commissioners,  to  represent,  501. 
meaning  of  term,  to  include  Lord  Keeper,  113. 
not  liable  to  serve  as  vacation  judge,  328. 
oath  of,  11. 

office  of  a  "  high  judicial  office,"  466. 
powers  of,  as  to 

abolition  of  office  on  vacancy,  494. 

allowance  for  expenses  on  circuit  of  Judge  of  Court  of 

Appeal,  8. 
alteration  in  vacations,  486. 
appointment  of  Chief  Judge  in  Bankruptcy,  3. 

Deputy  District  Registrar,  465, 
officers,  497. 
official  referees,  108. 
"  proper  officer  "  for  new  duties,  330. 
attendance  of  additional  judges  of  Court  of  Appeal,  6. 
council  of  judges,  491. 
enrolment,  386,  471. 
exemplification  of  decrees  for  purpose  of  enforcing  in 

Lreland,  386. 
fees  fixing  and  collection,  115. 

form  of  annual  account  of,  515. 
filling  up  vacant  office,  518. 
making  rules  as  to  Paymaster-General,  107. 
rules  of  court,  103. 

under  Appellate  Jurisdiction  Act,  81. 
removal  of  officers,  497. 
resignation  of  judges,  10. 
salaries  of  existing  officers,  494. 

and  pensions  of  future  officers,  498. 
of  officers.  Courts  Lancaster  and  Durham,  514. 
seals  of  District  Registries,  96. 

3  D 
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LORD  CHANCELLOR— CONTINUED. 

powers  of,  as  to  supplying  absence  of  judge,  87. 
president  of  Chancery  Division,  68. 
Court  of  Appeal,  11. 
High  Court  of  Justice,  5. 
saving  rights  of,  500. 
transfer  of  actions  by,  79,  295. 
writs  to  be  tested  in  name  of,  140. 

LORD  CHIEF  BARON, 

a  judge  of  High  Court  of  Justice,  4. 
ex  officio  judge  of  Court  of  Appeal,  5. 
extraordinary  duties,  12. 
president  of  Exchequer  Division,  69. 
successor  to  be  appointed  to  same  office,  4. 

LORD  CHIEF  JUSTICE  OF  COMMON  PLEAS, 
a  judge  of  High  Court  of  Justice,  4. 
ex  officio  judge  of  Court  of  Appeal,  5. 
extraordinary  duties,  12. 
president  of  Conunon  Pleas  Division,  68. 
successor  to  be  appointed  to  same  office,  4. 

LORD  CHIEF  JUSTICE  OP  ENGLAND, 
a  judge  of  High  Court  of  Justice,  4. 
ex  officio  Judge  of  Court  of  Appeal,  5. 
extraordinary  duties  of,  12. 
president  of  High  Court  of  Justice  in  absence  of  Lord 

Chancellor,  5. 
president  of  Queen's  Bench  Division,  68. 
successor  to  be  appointed  to  same  office,  4. 

LORD  MAYOR'S  COURT, 
appeal  from,  85,  825. 

attachment  none  against  debt  from  foreign  corporation,  401. 
prohibition  c^ainst  proceedings  in,  400. 

by  defendant,  401. 

by  stranger,  401. 

none  where  action  for  less  than  £50,  402* 
statutory  jurisdiction,  399. 

LORD  WARDEN.    5cc  Stannariks. 
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LORDS  JUSTICES, 

first  ordinary  judges  of  Court  of  Appeal,  6. 
jurisdiction  as  to  idiots  and  Innatios  not  transferred  to  High 

Court  of  Justice,  15. 
who  to  exercise,  18. 

LOWER  SCALE 

of  costs,  when  to  be  charged,  335. 
court  fees,  349. 

LUNACY, 

appellate  jurisdiction  of  Privy  Council  transfenied  to  Court 

of  Appeal,  16. 
jurisdiction  in,  18,  187. 

LUNATICS, 

actions  by  and  against,  Ordxr  XVIII.,  187. 
facts  not  to  be  taken  as  admitted  as  against,  195. 
guardian  ad  litem,  in  default  of  appearance,  163. 
jarisdiction  of  Lord  Chancellor  and  Lords  Justices  not  trans- 
ferred to  High  Court  of  Justice,  15,  187. 

percentage  on  estates,  115. 

service  on,  of  writ  of  summons,  154. 

special  case,  246. 

Trustee  Acts,  juribdiction  under,  187,  421. 

MAINTENANCE 

of  infants,  scale  of  costs  of  proceedings,  337. 

MALICE 

need  only  be  alleged  in  pleading,  198. 

MANDAMUS, 

Ordeb  LIL,  298. 

application  for,  in  chambers,  304. 

interpleader  act  extended  to,  130. 
form  of  indorsement  for,  530. 
may  be  granted  on  interlocutory  application,  53. 

MARKING 

amendments,  213. 

causes  in  Chancery  Division,  83,  146. 

document  by  which  suit  commenced  with  Division,  70,  76, 

146. 
petition  of  right,  410. 
pleadings  with  date  of  delivery,  <fec.,  193. 

3  D  2 
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MARRIAGE 

of  parties  no  abatement,  292. 

proceedings  upon,  293. 

MARRIED  WOMAN. 

acknowledgments  of,  in  chambers,  common  law  divisionii, 

304. 
equity  to  settlement,  403. 
leases    surrender   and   renewal  of^  under  Property  Law 

Amendment  Act,  411. 
may  sue  as  feme  sole  on  giving  security,  172. 
next  friend,  172. 

appeal  by,  174. 

discharge  of,  173. 

liable  for  costs,  173. 
reyersionary  interest,  power  to  dispose  of,  402. 
separate  estate,  402. 
special  case,  246. 
statutory  jurisdiction,  402. 

MARSHAL  OP  ASSIZE, 
saving  rights  of,  494. 

MASTER, 

appeal  from,  to  judge,  305. 

business  to  be  transacted  by,  in  chambers,  303. 

may  refer  matters  at  chambers  to  judge,  305. 

MASTER  OP  THE  ROLLS, 
extraordinary  duties  of,  12. 
judge  of  Chancery  Division,  68. 
Court  of  Appeal,  5. 
High  Court  of  Justice,  4. 
jurisdiction  transferred,  14. 

over  Register  of  Patents,  16,*  407. 
jurisdiction  not  transferred,  15. 
powers  with  respect  to  examination,  admission,  &o.,  of 

solicitors,  608  to  611. 
precedence,  11. 

successor  to  be  appointed  to  same  office,  4. 
to  admit  solicitors,  109. 
to  appoint  certain  officers  of  Chancery  Division,  497. 
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MATRIMONIAL  CAUSES 
excepted  from  rules,  329. 

See  Divorce  and  Matrimonial  Actions,  Rules  and  Regula- 
tions. 

MATTERS, 

appeal,  time  for,  318. 

assigned  to  different  Ai visions,  71. 

Chancery  and  Probate  Divisions,  83. 
wrong  division,  77,  78. 
Court  of  Appeal,  power  of  single  judge,  88. 
discharging  orders  made  in  chambers,  87. 
equities  to  be  recognized,  23. 
hearing  by  assessors,  90. 

by  Divisional  Court,  82. 

before  one  judge,  83. 

by  referee,  90,  94. 
in  chambers,  303.' 

law  and  equity  to  be  concurrently  administered,  23. 
marking,  70,  76,  134,  146. 

in  wrong  division,  77,  78. 
meaning  of  "  matter,"  114. 
pending  completion  of,  19. 

to  whom  assigned,  83. 
stay  of  proceedings,  24. 
transfer  of,  78, 

MEMORANDUM 

for  renewed  writ  to  be  given,  150. 

form,  523. 
for  setting  down  special  case,  247. 

form,  538. 
of  appearance,  162. 

form,  523. 
of  entry  of  demurrer  for  argument,  217. 

form,  557. 

MERCHANT  SHIPPING  ACTS, 

limitation  of  liability  under,  an  equitable  defence,  27. 
jurisdiction  under,  403. 

MERGER, 

rule  of  law,  42. 
of  charge,  44. 
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MERGER— CONTINUED. 

equitable  in  legal  estate,  42. 
exeoator'fl  estate  does  not  merge,  43. 
exceptions  under  statutes,  44. 
term  in  fee,  43. 

in  reversionary  term,  43. 

may  be  kept  alive,  43. 

no  merger  if  rights  distincl,  43. 

satisfied  now  cease,  44. 
presumption  against,  45. 
test  for  ascertaining,  44. 

MESNE  PROFITS, 

claim  for,  in  action  for  recovery  of  land,  185. 
how  to  be  assessed  on  default  of  appearance,  166. 
judgment  on  default  of  pleading,  219. 

METROPOLITAN  BOARD  OF  WORKS, 
statutory  jurisdiction  as  to  loans  to,  404. 

MIDDLESEX, 

action  to  be  tried  in,  unloss  otherwise  specified,  251. 
sittings  in,  79. 

MISJOINDER, 

action  not  to  be  defeated  by,  171,  178. 

costs  of,  170. 

relief  may  be  given  to  one  or  more  of  joint  plaintiffs,  170. 

MONEY  DEMAND, 

action  for,  special  indorsement  of  claim,  142. 
indorsements,  525. 

special,  532. 

"  MONTHS  " 

means  calendar  months,  31 X. 

MORTGAGE  DEBENTURE  ACT, 
statutory  jurisdiction  under,  404. 

MORTGAGES, 

foreclosure  and    redemption    suits   assigned    to    Chancery 
Division,  71. 

MORTGAGEE 

entitled  to  costs  as  in  courts  of  equity,  305. 
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MORTGAGORS, 

suits  for  possession  by,  rule  of  law,  45,  46. 

MOTIONS, 

Ordeb  LIIL,  301. 
adjournment,  303. 
application  to  Court  of  Appeal  to  be  h}\  324. 

Divisional  Gonrt  or  to  judge  to  be  by,  301. 
de&ult  of  appearance  by  party  moving,  301. 
evidence  on,  by  affidavit,  263. 
ex  parte,  301. 

for  opinion  of  court  on  agreement  as  to  solicitor's  remunera- 
tion, 417. 
relief  upon  admisHions  in  pleadings,  271. 
.   transfer  must  be  on  notice,  78. 
notice  of,  cases  where  not  necessary,  302. 
delivery  of,  302. 

irregular  party  served  need  not  appear,  302. 
leave  to  serve,  with  writ  of  summons,  303. 
not  served  on  all  necessary  parties,  303. 
service  upon  defendant  who  has  not  appeared,  303. 
to  persons  not  before  court,  303. 
two  clear  days,  302. 
to  be  on  notice,  301. 

enforce  right  to  have  issues  submitted,  510. 

MOTION  FOR  JUDGMENT, 
Okdsr  XL.,  269. 
after  issues  tried,  270. 
before  trial  of  all  issues,  270. 
court  may  determine  rights  or  direct  issues,  271. 
in  de&ult  of  pleading,  220. 
limitation  of  time  for  setting  down,  271. 
no  order  upon,  for  dismissal  of  action,  272. 
order  against  husband  only  in  action  against  husband  and 
wife,  272. 

in  partition  action,  272. 

when  further  hearing  adjourned,  272. 
time  for  moving,  269. 
to  come  on  with  motion  for  new  trial,  257. 
to  set  aside  judgment,  269,  684. 

time  for  moving,  270. 

to  be  for  oi'der  to  show  cause,  270. 
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MOTION  FOR  NEW  TBIAL, 
Order  XXXIX.,  267,  683. 
after  partial  verdict,  268. 
appeal  on  question  of  fact  instead  of,  267. 
ground  for  granting  new  trial,  268. 
service  of  order,  268. 
stay  of  proceedings  on,  269. 
time  for  moving,  267. 
to  be  for  order  to  show  cause,  267. 
to  come  on  with  motion  for  judgment,  257. 

MULTIPLICITY 

of  legal  proceedings  to  be  avoided,  25. 

NAMES  OF  PAETKERS 
to  be  disclosed,  149. 

NATIONAL  DEBT  ACT, 
jurisdiction  under,  405. 

NATIONAL  DEBT  COMMISSIONERS, 

transfers  to  and  from,  rules  to  be  made  as  to,  516. 
transfer  to,  of  Lancaster  Fee  Fund,  513. 

NE  EXEAT  REGNO, 

furnishing  copies  of  affidavits,  ex  parte  application,  334. 

NEGLECT 

of  solicitor  to  give  client  notice  of  order  for  discovery,  232. 
to  admit  documents,  243. 

bring  in  costs  for  tazati(»,  343. 

furnish  copies,  335. 

NEW  ASSIGNMENT, 

none  now  necessary,  194. 

NEW  PARTIES, 

applications  to  discharge  or  vary  order  as  to,  294. 
to  action,  order  as  to  proceedings,  293. 

NEW  TRIAL 

as  to  part  of  matter  in  dispute,  268. 

application  for,  to  whom,  and  when  to  be  made,  683,  685. 

motion  for.  Order  XXXIX.,  267. 

order  to  show  cause  on,  stay  of  proceedings^  269. 

on  what  grounds  granted,  268. 
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NEXT  FRIEND, 

consent  to  be  added  as  plaintiff,  173, 178. 
infant  action  by,  172. 

motive  in  institating  suit,  174. 
lunatic,  action  by,  187. 
married  woman,  action  by,  172. 

appeal  by,  174. 
discharge  of  next  friend,  173. 
liability  to  costs,  173. 

NEXT  OF  EIN, 

let  in  to  claim  after  decree,  184. 
representation  of,  for  purpose  of  action,  175. 

NISI  PBIDS.    See  Assize. 

NON-COMPLIANCE 

with  rules,  effect  of,  325. 

NON-CONTENTIODS  BUSINESS 
in  Probate  Court,  104. 

NONSUIT, 

judgment  of,  273. 
may  be  set  aside,  274. 

NOT  GUILTY  BY  STATUTE, 
plea  of,  195. 

NOTICE, 

allegation  of^  in  pleadings,  198. 
application  to  set  aside  award  made  without,  270. 
by  defendant  in  probate  action  to  have  will  proved  in 

solemn  form,  206. 
of  desire  to  remove  action  from  District 
Begistry,  250. 
desire  to  have  action  tried  by  jury,  252. 
payment  into  court,  223. 
by  plaintiff  of  intention  to  apply  for  guardian  ad  litem  to 

defendant,  164. 
that  he  accepts  paj'^ment  into  court,  223. 
that  claim  is  to  effect  of  indorsement,  203. 
by  respondent  on  appeal,  317. 
forms  of.    See  Forms. 
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NOTICE— CONTINUED. 

in  lieu  of  servioe  out  of  jurisdiotion,  156,  159. 
in  Distriot  Registry,  151. 
leave  for,  135. 
motions  to  be  on,  301. 
of  appeal,  amendment  of,  315. 
service  of,  315. 

state  whether  from  whole  or  part  of  decree,  313. 
appearance,  161. 

by  landlord  or  third  person,  163. 
application  for  attachment,  280. 
decree,  service  of,  on  necessary  parties,  177. 
limitation  of  defence,  163. 
motion,  amendment  of,  312. 
appeal  by,  313. 
delivery  of,  302. 
for  judgment,  269. 

irregular,  party  served  need  not  appear,  302. 
not  served  on  all  necessary  parties,  303. 
service  on  defendant  who  has  not  appeared,  303. 

with  writ  of  summons,  303, 
two  clear  days,  302. 
order  to  show  cause  against  new  trial,  268. 
setting  down  action  on  motion  for  judgment,  270. 
time  for  inspection  of  documents,  230. 
trial  by  pUintiff,  252. 
by  defendant,  253. 
before  entering  action,  255. 
form  of,  255. 

in  Admiralty  action,  may  be  dispenaed  with,  312. 
not  to  be  countermanded,  256. 
sboii;,  255. 

void  of  cause  not  entered,  255. 
when  evidence  by  affidavit,  266. 
to  admit  documents,  244. 
garnishee,  284. 

officer  of  division  selected  by  plaintiff,  76,  147. 
persons  not  parties  to  action,  24,  181. 
produce  deponent  fur  cross-examination,  266. 
produce  documents,  229. 
writing,  1o  be  in,  Order  LVL.  310. 
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NUISANCE, 

injanction  against,  higher  scale  to  apply,  337. 

NUMBERS 

to  be  expressed  in  fignres,  191. 

OATH 

may  be  administered  by  District  Registrars,  96. 

meaning  of,  115. 

who  may  administer,  108. 

OATH  OF  OFFICE 
of  judges,  10. 

OBJECTION 

to  answer  interrogatories,  226. 

to  produce  documents  to  be  stated  in  affidavit,  229. 

OFFICE 

may  be  abolished,  &o.,  on  vacancy,  494. 

provision  for  temporary  discharge  of  duties  of  vacant,  518. 

OFFICE  COPY 

of  judgments  in  actions  in  District  Registry  to  be  trans- 
mitted from  London,  248. 
regulations  as  to  making,  marking,  &c.,  333  to  335. 
to  be  produced  upon  all  proceedings,  333. 

OFFICES, 

time  expiring  on  days  when  closed,  311. 
when  open  and  hours  of  attendance,  327. 

OFFICERS, 

Order  LX.,  326. 
appointment  and  removal,  497. 
distribution  of  business  amongst,  493. 
doubts  as  to  status,  how  determined,  497« 
duties,  497. 

on  petition  of  right,  411. 
paid  out  of  fees,  provision  as  to,  496. 
personal,  of  judges,  495. 
privilege  from  arrest,  282. 
salaries  and  pensions,  498. 
transfer  of  existing  staff  to  Supreme  Court,  492. 
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OFFICIAL  REFEREES,  90. 
appointment  of,  108. 
distribution  of  business  amongst,  258. 
duties  and  trayelling  expenses,  109^ 
fees  to  be  taken  by,  615. 
hours  of  attendance,  328. 
name  to  be  endorsed  on  order,  259. 
neglect  to  sit  de  die  in  diem,  260. 
no  power  to  commit,  261. 
power  and  effect  of  finding,  94,  261. 
question  submitted  by,  to  court,  261. 
reference  to  particular  referee  by  court,  259. 
report  of,  power  of  court  over,  94. 
trial  before,  94,  260. 

OPTION 

of  defendant  to  enter  appearance   in  London  or    District 

Registry,  145. 
of  plaintiff  to  select  division,  76,  146. 

ORAL  EXAMINATION 

of  witnesses,  evidence  by,  105. 

ORDER 

adding  or  substituting  plaintiff,  170. 
appeal  from  final,  88. 

interlocutory,  88  ;  and  see  Appsau 
as  to  mode  of  trial,  254. 
as  to  new  parties,  293. 

application  to  discbarge  or  vary,  294. 
as  to  place  of  trial,  251. 
charging  stock  or  shares,  285. 
common,  in  simple  action  for  account,  169. 

in  District  Registry,  247. 
confining  action  to  one  or  more  causes  of  action,  186. 
enforced,  the  same  as  judgments,  278. 
for  answer  or  better  answer,  226. 
discovery  or  inspection,  229. 

service  of,  231. 
disclosure  of  names  of  partners,  175. 
inspection  of  documents,  230. 
production,  226. 
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ORDER— CONTINUED. 

for  service  out  of  juriisdiotion,  159. 

trial  of  issues,  by  Chancery  Division,  683. 
from  which  no  appeal,  87. 
in  causes  heard  before  Act,  19. 
in  interpleader,  129,  132. 

interlocutory,  for  mandamus,  injunctions,  <&c.,  298. 
made  in  chambers,  303. 

how  discharged,  87. 
meaning  of,  115. 
referee  no  power  to  enforce,  261. 
striking  out  improper  interrogatories,  225. 
to  enter  judgment  after  trial,  257. 
to  prevent  defendant  attending  proceedings  in  which  he  has 

no  interest,  172. 
to  print  pleadings,  335. 

for  use  of  Court  of  Appeal,  319. 
remove  action  from  District  Registry,  250. 
show  cause,  301. 

against  new  trial,  267,  269. 
to  be  a  stay  of  proceedings,  269. 
on  motion  to  set  aside  judgment,  270. 
stamp  document  filed,  <&c.,  without  stamp,  116. 

See  aUo  Judgment. 

ORDERS  IN  COUNCIL, 

confirmation  of,  by  Parliament,  512. 
of  12th  August,  1875,  as  to  costs,  331. 

schedule,  588. 
12th  August,  1875,  as  to  District  Registries,  599. 

schedule,  600. 
5th  February,  1876,  alterations  in  circuits,  629. 
17th  May,  1876,  „  632. 

23rd  October,  1876,  under  Winter  Assize  Act,  670,  674. 
28th  November,  1876  „  681. 

ORDINARY  JUDGES  OP  APPEAL,  62. 
See  Judges  of  Court  of  Appeal. 

OYER  AND  TERMINER,  COMMISSION  OF, 
judges  liable  to  serve  on,  8,  79,  508. 
jurisdiction  of,  on  circuit,  66. 
provisions  as  to,  in  Counties  Palatine,  113. 
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OYEB  AND  TERMINER,  COMMISSION  OF— oontioted. 
saving  clause  as  to  circuits,  500. 
saving  rights  and  obligations  of  existing  judges,  11. 
sittings  in  London  and  Middlesex,  and  on  circuits,  79. 

PAPER 

to  be  used  for  printing,  Order  LYL,  310. 
for  copies  and  ofiEice  copies,  335. 

PARLIAMENTARY  DEPOSITS, 
statutory  jurisdiction,  405. 

PARLIAMENTARY  ELECTIONS  ACT,  1868, 
judges  to  be  placed  on  the  rota,  80. 

PARTIES, 

meaning  of  word  *•  party,'*  114. 

Order  XVI.,  170. 

absent,  174. 

amendment  as  to,  178. 

alteration,  not  to  be  on  ex  pai-te  application,  171. 

beneficially  entitled  may  be  made  parties,  172. 

change  of,  by  death,  &c.,  Order  L.,  292. 

See  Change  of  Parties. 
defendant,  all  parties  liable  may  be  joined,  172. 

added,  171. 

not  unless  necessary  for  adjudication  of 

question,  179. 
amendment  on,  179. 

joint,  171. 

not  interested  in  whole  relief,  172. 

single  trading  as  firm,  175. 

struck  out  after  statement  of  defence,  178. 
executors,  actions  by  and  against,  172. 
heir  at  law,  next  of  kin,  &o.,  represented,  175. 
infant,  172. 

in  probate  actions,  177. 
landlord  appearing  to  defend,  163. 
lunatics,  187. 
married  woman,  172. 
misjoinder  not  to  defeat  action,  178. 
name  and  address  on  affidavit,  287. 
numerous,  having  same  interest,  174. 
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PARTIES— ooimNUKD. 
partners,  176. 

persoBfi  not  parties  against  whom  defendant  peeks  relief,  180. 
plaintiff^  action  in  name  of  wrong,  170. 

added  or  substituted,  170. 

not  where  original  plaintiff  no  right,  179. 

joinder  of,  170. 

misjoinder,  171,  178. 
rules  in  15  4^  16  Vict.  c.  86,  s.  42,  to  remain  in  force,  176. 
suing  or  sued  on  behalf  of  others,  174. 
summons  to  amend,  179. 

to  be  entitled  to  all  legal  and  equitable  relief,  23. 
trustees,  actions  by  and  against,  172. 
under  Bills  of  Exchange  Act,  138. 
And  see  Third  Persons. 

PARTITION 

of  copyholds,  380. 

order  upon  motion  for  judgment,  272. 

statutory  jurisdiction,  405. 

suits  for,  assigned  to  Chancery  Division,  72. 

PARTNERS, 

appearance  by,  when  sued  in  name  of  firm,  162. 

may  sue  in  name  of  firm,  175. 

service  on,  154. 

suing  as  firm,  names  to  be  disclosed,  149. 

PARTNERSHIP  ACTIONS 

assigned  to  Chancery  Division,  71. 

indorsement  for  account,  143. 

scale  of  costs,  336. 

stay  on  ground  of  agreement  for  reference,  374. 

PATENTS.    See  Letters  Patbst. 

PAYMASTER-GENERAL, 

rules  may  be  made  by  Lord  Chancellor,  107. 

transfers  to  and  from  National  Debt  Commissioners,  117, 516. 

PAYMENT  INTO  COURT, 

by  debtor  or  trustee,  47,  132. 

defendant  for  leave  to  defend,  168. 
of  amount  of  lien  to  obtain  restitution  of  property,  300. 
procedure  under  Trustee  Relief  Act,  133. 
rules  may  be  made  as  to,  107. 
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PAYMENT  INTO  COURT  IN  SATISFACTION. 
Order  XXX.,  222. 
accepted  by  plaintiff,  223. 
costs  of  action,  when  accepted,  223. 
form  of  acceptance  by  plaintiff,  535. 

notice  of,  535. 
notice  by  plaintiff  of  acceptance,  223. 

to  plaintiff,  223. 
payment  out  to  plaintiff  or  his  solicitor,  223. 
receipt  to  be  given  by  proper  officer,  223. 

PENDING  BUSINESS, 

appeal  in,  time  for,  315,  320. 
assigned  to  different  divisions,  71. 
attachment  in,  21,  22,  280. 
court  fees  in,  348. 
default  of  answer,  220. . 

appearance,  166,  220. 
evidence  in,  262. 
security  for  costs  in,  309. 
transfer  of,  completion  of^  and  procedure  in,  19  to  22. 

PERCENTAGES.    See  Feks. 

PEBPETUATION  OP  TESTIMONY,  407. 

"  PERSON," 

meaning  of,  329. 

plaintiff  suing  in,  indorsement  in  case  of^  93. 

PERSONS  OF  UNSOUND  MIND, 

actions  by  and  against.  Order  XYIII.,  187. 
guardian  assigned  in  default  of  appearance,  163. 

discharged  on  recovery,  164. 
jurisdiction  not  transfeired  to  High  Court,  15. 
who  to  exercise,  18. 
And  see  LuNATia 

PERSONAL  REPRESENTATIVE 

of  deceased   party  may   be    made  party  or  served  with 
notice,  293. 

PERSONAL  SERVICE 

of  writ  of  summons.  151. 
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PETITION, 

evidence  on,  may  be  by  affidavit,  263. 
for  authorizing  redaction  of  capital,  429. 
confirmation  of  scheme,  413. 
opinion  of  ooart  as  to  solicitor's  remuneration,  417. 
winding  up,  425. 
And  see  Winding  up. 
of  appeal  abolished,  313. 
practice  on,  unaltered,  134. 
publishing,  a  contempt,  283. 
under  Copyhold  Acts,  379. 

Declaration  of  Title  Act,  381. 
Ecclesiastical  Estates  Act,  385. 
Infants  Settlement  Act,  388. 
Lands  Glauses  Act,  390. 

PETITION  OF  RIGHT, 

Act  of  1860,  407. 

fees  on,  411,  601. 

form  of,  408. 

order  of  Ist  February,  1862,  410. 

practice,  409. 

printing,  333. 

Statute  of  Limitations  not  to  be  pleaded,  409. 

PETITIONER, 

death  of  sole,  292. 

entitled  to  equitable  relief,  23. 

meaning  of,  114. 

PETITIONS,  ELECTION, 

judges  to  be  appointed  for  trial,  80. 

PETTY  SESSIONS, 
appeals  fix)m,  84. 

PLAINTIFF, 

acceptance  of  sum  paid  into  Court,  223. 

form  of,  535. 
action  in  name  of  wrong,  170. 
added,  170. 

address  indorsed  on  writ  of  sxunmons,  143. 

on  writ  of  execution,  276. 
amendment  of  indorsement  of  claim,  140. 

3  E 
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PLAINTIFF— CONTINUED. 

application  for  judgment  on  specially  indorsed  writ,  167. 

to  exclude  connter-claim,  205. 
authority  to  solicitor  to  receive  money  out  of  court,  223. 
confession  of  defence  by,  200. 

form  of,  634. 
costs  of  misjoinder  of,  1 70. 
creditor's  administration  suit,  174. 
disclosure  by,  Order  VII.,  149. 
discontinuance  of  action  by,  206. 
disco veiy  and  inspectioD  by  and  against,  223. 
equitable  relief  to,  23. 
executor,  172, 
infant,  172. 

joinder  of  causes  of  action  by,  186. 
joint,  170. 

married  woman,  172. 
meaning  of,  114. 
misjoinder,  171. 
non-appearance  at  trial,  256. 

not  to  be  delayed  or  prejudiced  by  third  party,  180. 
option  to  select  division,  76,  146. 
partners,  175, 

payment  to,  of  money  paid  in  in  satisfaction,  223. 
pleading  generally,  189. 

matter  arising  pending  action,  199. 
reply,  208. 
statement  of  claim,  189,  200. 

notice  in  action  on  specially  indorsed  writ,  203. 
substituted,  170. 
suing  in  representative  capacity,  141. 

on  behalf  of  himself  and  others,  174. 
trustee,  172. 

PLEADING, 

Order  XIX.,  189. 

abatement,  no  plea  or  defence  in,  194. 

admissions  in,  motion  for  relief  on,  271. 

allegation  of  fact  admitted  unless  specifically  denied,  195 

notice,  198. 

contracts  by  implication,  198. 

malice,  fraudulent  intention,  &o.,  197. 
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PLEADING— OONTINUKD. 

amendment,  Order  XXVII.,  209. 
delivery  of,  213. 
disallowed,  212. 
bow  made,  213. 

in  lieu  of  new  assignment,  1 94. 
leave  for,  212. 
matter  of  discretion,  210. 
new  ground  of  claim  or  new  faotH  must  be 

introduced  by,  196. 
none  pending  demurrer,  216. 

in  long  vacation,  311. 
not  made  witbin  time  limited,  213. 
answer  must  be  fair  and  substantial,  197. 
causes  of  action  to  be  distinctly  stated,  193. 
close  of,  Order  XXV.,  208. 

in  default,  222. 
conciseness  in,  191. 
confession  of  defence,  200. 
contract,  denial  of,  197. 

by  implication,  198. 
copies  for  use  of  judge,  256. 

to  be  delivered  on  entering  judgment,  273. 
costs  of  prolixity,  189. 
counsel's  signature,  191,  192. 

counter-claim  equivalent  to  statement  of  claim  in  cross 

action,  190. 
to  be  specifically  pleaded,  194. 
dates  to  be  in  figures,  191. 
default  of,  Order  XXIX.,  218. 
defence,  189.    Order  XXII.,  203. 

confession  of,  200. 
delivery  of,  192. 

amended,  213. 
not  in  long  vacation,  311. 
demurrer.  Order  XXVIII.,  213. 
denial  of  right  to  sue,  194. 
discontinuance.  Order  XXIII.,  206. 
District  Registry,  filing  in,  198. 
documents,  effect  to  be  set  out,  189,  197. 

3  B  2 
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PLEADING— CONTINUED. 

evasion,  points  of  substance  to  be  answered,  197. 
facts,  must  be  denied  or  dealt  with  specifically,  196. 
filing  in  default  of  appearance,  192. 

in  action  in  District  Registry,  198. 
famishing  copies,  333. 

grounds  of  defence  to  be  distinctly  stated,  194,  196. 
impertinence,  190. 

in  action  for  damages  by  collision,  198. 
recovery  of  land,  1 95. 
probate  actions,  194. 
issues,  Order  XXVI.,  208. 
joinder  of  causes  of  action,  Order  XYIf.,  185. 

issue,  196. 
marking  with  date  of  delivery,  &c.,  193. 
matters  arising  pending  action,  Order  XX.,  199. 
bankruptcy  of  plaintiff  after  action,  200. 
meaning  of,  114. 

new  assignment  to  be  introduced  by  amendment,  194. 
not  guilty  by  statute,  195. 
paragraphs  to  be  numbered  consecutively,  191. 
payment  into  court  in  satisfekction,  Order  XXX.,  222. 
presumption  of  law,  198. 
printing,  192,  333. 
prolixity,  189. 

repl3%  189.    Order  XXIV.,  208. 
rules  of,  substituted  for  those  of  former  courts,  189. 

to  be  strictly  enforced,  196. 
set-off  equivalent  to  cross  action,  190. 
to  be  specifically  pleaded,  194. 
setting  out  statutes,  190. 
several  claims,  193. 
specific  relief  sought  to  be  stated,  193. 
statement  of  claim,  189.     Order  XXI.^  200. 

to  be  specific,  193. 
subsequent  to  reply,  208. 
striking  out,  a  matter  of  discretion,  210. 

PORTIONS, 

suits  as  to  raising,  assigned  to  Ghanceiy  Dividoiit  71. 
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POSSESSIOI^,  WEIT  OF, 
Order  XLVIIL,  292. 
form  of  prsscipe,  581. 
writ,  685. 

POSTPONEMENT 

of  discovery,  230,  243. 
trial,  257. 

POWEES 

of  District  Registrars,  96. 

judge  or  judges  not  constituting  division,  80. 
referees,  and  effect  of  tbeir  findings,  94. 
single  judge  in  Court  of  Appeal,  88. 

PBACTICE, 

present,  to  remain  in  force  where  no  other  provision,  123. 

PE^CIPE 

for  writ  of  execution,  276. 
forms  of,  580. 

PBELIMINABY  ACT, 

in  action  for  damages  by  collision,  198. 

may  be  opened  by  consent  and  no  pleadings  delivered,  199. 

PRESIDENT 

of  Court  of  Appeal,  1 1. 
divisions,  68. 

to  appoint  officers,  497. 
Divisional  Court,  senior  judge  present,  82. 
High  Court  of  Justice,  5. 

PRESUMPTION  OF  LAW 
need  not  be  pleaded,  198. 

PRINTING 

affidavit  in  answer  to  interrogatories,  225. 

any  by  consent,  332. 
court  may  order  how  expense  to  be  borne,  335. 
depositions  and  affidavits,  332. 
description  of  paper,  type,  &c.,  310. 
evidence  by  affidavit,  266. 

for  use  of  Court  of  Appeal,  319. 
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FEINTING CONTINUED. 

marking  office  copy  o£  prints,  333. 

petition  of  right,  410. 

pleadings,  192. 

regulations  as  to,  333. 

special  case,  246,  332. 

written  copies  not  allowed  for  when  entitled  to  prints,  333. 

PKISONEE'S  BELIEF, 

statatory  jurisdiction,  412. 

PRO  INTERESSE  SUO, 
examination,  291. 

PROBATE  ACTIONS, 

affidavit  before  issue  of  writ,  147. 

citations  in,  178. 

default  of  appearance  in,  166. 

defence  in,  206. 

evidence  in,  263. 

indorsements,  141. 

forms  of,  $ee  Forms. 
issue  of  writs  of  summons  in,  145. 
may  proceed  notwithstanding  default  to  plead,  219. 
meaning  of,  329. 
notice  of  defendant's  intention  to  have  will  proved  in  solemn 

form,  206. 
non-contentious  business,  104. 
parties,  177. 
pleading,  189,  193. 
service  out  of  jurisdiction,  159. 
statement  of  claim  in,  202. 
third  persons  may  intervene,  162. 

PROBATE,  COURT  OF.    See  Court  of  Probate. 

PROBATE,  DIVORCE,  AND  ADMIRALTY  DIVISION,  69. 

actions  transferred  to,  to  be  assigned  to  one  of  the  judges,  296. 

business  assigned  to,  73. 

cases  to  be  heard  before  one  judge,  83. 

distribution  of  business,  83. 

divisional  courts  of,  84. 

judges  of,  to  share  duty  of  sittings  for  trial  by  jury,  79, 508. 

marking  causes  before,  76. 
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PEOBATE,  DIVOBCB,    AND   ADMIKALTY   DIVISION— 

CONTINUED. 

offioeis  of   Courts  of   Probate,  Divorce,  and  Admiralty, 

attached  to,  326. 
president,  69. 

to  retain  powers  as  to  non-contentions  business  in 
probate,  104. 
registrar  may  transact  business  at  chambers,  303. 
scale  of  costs  in,  336. 
transfer  of  actions  to,  296. 

PKOCEEDINGS, 

by  whom  copies  to  be  furnished,  333. 

may  be  taken  in  District  Eegis tries,  97. 

taken  where  cause  improperly  marked  to  be  valid,  76. 

to  be  regulated  by  Bules  of  Court  in  Ist  schedule,  1(>2. 

where  estate  or  fund  under  lOOOZ.,  lower  scale  of  costs,  337. 

PBOCEEDINGS  IN  DISTBICT  BEGISTBIES,  97. 
Order  XXXV.,  247. 
See  District  Begistries. 

PBOCEDDBE, 

existing,  to  remain  in  use,  104,  105,  123. 

in  interpleader,  126. 

in  pending  business,  19. 

present,  to  remain  in  force  where  no  other  provision,  12^J. 

under  Bills  of  Exchange  Act  must  be  strictly  observed,  139. 

PBOCTOBS 

deemed  officers  of  Supreme  Court,  110. 
solicitors  of  Supreme  Court,  109. 
solicitors  entitled  to  act  as,  110. 

PBODUCTION 

of  cestui  que  vie,  375. 

of  witness  for  viv&  voce  examination,  261. 

for  cross-examination  on  affidavit,  266. 

PBODUCTION  AND  INSPECTION  OP  DOCUMENTS,  226. 
at  chambers  in  Common  Law  Divisions,  304. 
attachment  for  disobedience  of  order,  231. 

of  solicitor  for  neglect  to  give  client  notice,  232. 
costs,  229. 
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PfiODUCTION  AND  INSPECTION  OF  DOCUMENTS-K»if. 

TI5UED. 

no  diiicretion  in  judge  as  to  non-privileged  docnments,  228. 

notice  of  time  appointed  for  inspection,  230. 

form  of,  537. 

notice  to  prodnce,  229. 

form  of,  536. 

objections  to  be  specified  in  afiEidayit,  229. 

order  for  production,  226. 

inspection,  230. 

form  of,  232. 

practice  of  Courts  of  Equity  to  be  followed,  228. 

postponement  till  after  issue  tried,  230. 

production  ordered  in  proceedings  under  Companies*  Acts, 

228. 

of  agreement  of  compromise  of  another 

suit,  226. 

of  letters  between  defendants  and  third 

parties,  227. 

not  ordered  by  solicitor  of  party  against  whom 

discovery  sought,  227. 

from  defendant  until  statement,  of  daim, 
227. 

protection  from,  rules  as  to,  234. 

cases  and  opinions,  235. 

confidential  correspondence,  239. 

correspondence  between  agents  of  company 
before  litigation,  237. 

documents  not  relating  to  any  issue  to  be 
tried  at  hearing,  238. 

notes  of  and  instructions  to  counsel,  236. 

professional  communications,  235. 

title  deeds,  236,  237. 

written  commnnications  between  defendant 
and  his  solicitor,  235. 

what  description  protects,  237,  239. 
no  protection  in  case  of 

affidavit  not   made  from   personal,  know- 
ledge, 236. 

conveyance  from  trustee  in  suit  by  cestui 
que  trust,  236. 

indorsement  on  brief,  236. 


IKDEX.  793 

PBODUCTION  AND  INSPECTION  OF  DOCUMENTS-ook- 

TINUED. 

no  protection  on  ground  of  interest  of  persons  not  parties, 

238. 
records  of  manor,  snit  right  of  common,  237. 
shorthand  notes,  336. 
solicitor's  lien,  documents  in  possession  of 

former  solicitor,  241. 
title  deeds  when  set  out  in  pleadings,  236. 
sealing  up,  236. 

parts  of  pedigree,  238. 
service  of  order,  231. 

solicitor  to  give  notice  to  client,  232. 
undertaking  to  produce,. 240. 
who  entitled  to  inspect,  239. 

PROHIBITIONS 

against  proceedings  in  Lord  Mayor's  Court,  400. 

must  be  dealt  with  bj  judge,  304. 

none  against  any  cause  in  High  Court,  24. 

PBOLIXITY 

in  pleadings,  costs  of,  189. 

writs  of  summons  and  indorsements,  134;  and  see  Costs. 

PROMISSORY  NOTE, 
action  upon,  136. 

"PROPER  OFFICER," 

appointment  of,  for  new  duties,  330. 
meaning  of,  329. 

PROPERTY  AND  TRUSTEE  RELIEF  ACTS,  423. 

QUARTER  SESSIONS, 
appeals  from,  84. 

QUEEN'S  BENCH,  COURT  OF.     See  Court  of  Queeh's  Bench. 

QUEEN'S  BENCH  DIVISION,  68. 

appeal  to  court  from  chambers  by  motion,  305. 

business  assigned  to,  72. 

business  at  chambers,  303. 

costs  on  lower  scale,  336. 

divisional  courts,  82,  684. 

jurisdiciion,  exclusive,  73. 
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QUEEN'S  BENCH  DIVISION-oontinited. 
motion  for  new  trial,  267,  683. 
notioe  of  trial,  255. 

officers  of  Court  of  Queen's  Bench  attached  to,  326. 
president,  68. 

proceedings  on  Crown  side  excepted  from  rules,  329. 
must  be  heard  by  Divisional  Court,  684. 

QUEEN'S  COKONER, 

payments  to,  out  of  fines,  <&c.,  515. 

QUEEN'S  COUNSEL 

may  be  appointed  on  commission  of  assize,  &c.,  79. 
of  County  Palatine  of  Lancaster,  494. 

.QUEEN'S  EEMEMBEANCER 

to  be  attached  to  Supreme  Court,  492. 

QUESTIONS 

may  be  ordered  to  be  tried  on  motion  for  judgment,  271. 

QUESTIONS  OF  FACT, 
evidence  on  appeal,  319. 
mode  of  trial,  254. 

party  may  require,  to  be  tried  on  x^ircuit,  66. 
power  of  Court  of  Chancery  to  determine,  698. 
various  trials  in  same  action  of  different,  254. 

QUESTIONS  OF  LAW, 
Order  XXXIV.,  245. 
may  be  stated  in  form  of  special  case,  245. 
tried  before  trial  of  fact,  245. 
only  such  as  must  neoeBsarily  arise,  245. 
power  of  Court  of  Chancery  to  determine,  698. 
special  case,  preparation,  &c.,  246. 

entry  for  argument,  247. 

RAILWAY  COMMISSIONERS, 

cases  stated  by,  to  be  heard  by  Divisional  Court,  685. 
statutory  jurisdiction,  687. 

RAILWAY  COMPANY, 
execution  against,  412. 
receiver,  412. 
scheme,  412. 
winding  up,  429. 
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SEAL  ESTATES, 

Bxiits  for  partition  or  sale  assigned  to  Chancery  Division,  72. 

RECEIPT  OP  EXCHEQUEE, 
saving  office  of,  501. 

BECEIVER, 

application  for,  by  defendant,  54,  299. 

ex  parte,  299. 

legal  and  equitable  mortgagee,  53. 
applications  for,  in  Common  Law  Divisions,  304. 
appointed  on  interlocutory  application,  53. 

by  Court  of  Appeal,  55. 
claim  for  should  be  indorsed,  54,  134,  140. 
consolidated  order  as  to,  56. 
in  probate  suit,  54. 
interfering  with,  55. 
interim,  54. 

not  constituted  until  security  given,  55. 
pendente  lite,  transfer  of  action,  29. 
under  Metropolitan  Board  Loans*  Act,  404. 

Railway  Companies'  Act,  412. 
when  Bankruptcy  expected,  54. 

mortgagee  in  possession,  55. 

RECOVERY  OF  LAND. 

See  AcriON  for  Recovery  of  Land. 

RECOVERY  OF  PROPERTY. 

other  than  land,  how  enforced,  292. 

RECTIFICATION 

of  deeds,  suits  assigned  to  Chancery  Division,  72. 
Register  under  Companies'  Act,  413. 

REDEMPTION  SUITS 

assigned  to  Chancery  Division,  71. 

scale  of  costs,  336. 
REFEREE.    See  Official  Referee  ;  Special  Referee. 

REFERENCES,  90. 

cases  in  which  directed,  93. 

old  practice  not  abolished,  93,  260. 

to  judge  from  District  Registry,  248,  249. 

to  scientific  person,  92. 
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BEGISTRAR, 

in  Chancery  to  retain  right  of  Bnocession,  498. 

eodesiastical  and  admiralty  causes,  provisions  as  to,  507. 
Probate  Division,  business  to  be  transacted  by,  303. 
of  Ck)unty  Court  may  be  appointed  District  Registrar,  95. 
existing  courts  to  be  attached  to  Supreme  Court,  492. 
inferior  court  of  record  may  be  appointed  Distriot  B^s- 

trar,  96. 
solicitors,  110. 

REGISTRARS,  DISTRICT.    See  Distiuct  Rboistbars. 

REJOINDER,  FORMS  OF,  552,  558,  569. 

RELEASE 

of  claim  must  be  specifically  pleaded,  196. 

RELIEF 

against  defendants,  171,  172. 

against  persons  not  parties,  180. 

equitable  and  legal  to  be  given  to  all  parties,  23. 

interlocutory,  upon  admission  in  pleadings,  271. 

none  in  inferior  court  on  counter-claim,  111. 

on  counter-claim,  27,  194,  205. 

to  both  parties  in  respect  of  all  matters  in  controversy,  25. 

REMOVAL  OF  ACTION, 

application  for  in  Common  Law  Division,  304. 
&om  District  Registry,  98,  249. 

formal  defendant  no  power,  250. 
transmission  of  proceedings  to  London,  251. 
London  to  District  Registry,  250. 

RENEWAL 

of  writ  of  execution,  278. 

summons,  Order  YIU.,  150. 
evidence  of,  151. 
form  of  memorandum  for,  523. 
RENT, 

claim  for,  may  be  joined  to  claim  for  recovery  of  land,  185. 

REPLY,  Order  XXIV.,  208. 

amendment  of,  not  ordered,  210. 
forms  of.    See  Forms. 
may  be  admitted  wholly  or  in  part,  243. 
new  facts  not  to  be  pleaded  by,  195. 
to  counter-claim,  forms  of.     See  Forms. 
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REPORT  BY  REFEREE 
equivalent  to  verdict,  94. 

may  be  adopted  and  enforced,  wholly  or  partially,  90. 
power  of  court  over,  94.  . 

RESPONDENT 

notice  on  appeal  by,  318. 
relief  given  to,  on  appeal,  317. 

RESTITUTION 

of  property  upon  payment  into  court  of  amount  of  lien,  300. 

RIVERS  POLLUTION, 

statutory  jurisdiction,  415. 

RULE  TO  SHOW  CAUSE, 

none  unless  expressly  authorized  by  rules,  301. 
assignment  of  administration  bond,  application  for  by,  301. 
on  motion  for  new  trial,  267. 

to  set  aside  judgment,  269,  270. 

RULES 

for  concurrent  administration  of  equity  and  law,  23. 
of  bankruptcy  in  adminstration.     See  Administration. 
equity  to  prevail,  64. 

as  to  costs  out  of  estate,  305< 
evidence  not  affected,  105. 
law,  sect.  25,  1873,  and  10,  1875,  30  to  64. 

as  to  administralion  of  insufficient  estate,  30. 

application  of  rules  of  equity  generally,  64. 
assignment  of  debts  and  choses  in  action,  46. 
custody  and  education  of  infants,  57. 
damages  by  collision,  56. 
equitable  waste,  39. 
express  trusts,  36. 
injunctions  and  receivers,  53. 
mei^r,  43. 

stipulations  in  contracts,  51. 
suits  for  possession  of  land  by  mortgagors,  45. 
to  apply  to  inferior  courts,  112. 
pleading,  189.    See  Pleading. 
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RULES  OF  COURT, 

Orders  L  to  LXIIL,  123. 
(costs),  331. 
court  fees,  348. 
schedule  to  costs,  588. 

court  fees,  601. 
Rolicitors,  608. 
December,  1875,  612. 
February,  1876,  614. 
June,  1876,  628. 
divoroe  and  matrimonial,  633. 
December,  1876,  682. 

SALE 

and  distribution  of  proceeds,   suits   assigned  to  Chancery 

Division,  71. 
of  perishable  chattels,  298. 

real  estate,  suits  for,  assigned  to  Chancery  Division,  71. 

SALVAGE  ACTION. 

See  Admiralty  Actions. 

SAMPLES 

ordered  to  be  taken  by  interlocutory  order,  299. 

SCANDAL, 

striking  out,  in  pleadings,  &c^  209,  210,  211. 
in  interrogatories,  226. 

SCIENTIFIC 

investigation^    cause    involving,     may    be    heard     before 
referee,  94. 

SCRIPTS, 
-    form  of  affidavit  of,  539. 

time  for  statement  of  claim  runs  from  filing,  202. 

SEALS 

of  District  Registries,  96. 

SEALING 

renewed  writs,  150. 
writ  of  summons,  146. 
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SECDBITY  FOR  COSTS 
amonnt  of,  307,  308. 

to  be  in  discretion  of  judge.  306. 
by  married  'wotaan  suing  as  feme  sole,  172. 
by  next  friend  of  married  woman,  173. 
for  leave  to  defend,  169. 
in  pending  business,  309. 
increase  of,  under  old  practice,  302. 
insufficient,  308. 

none  from  defendant  or  respondent,  310. 
of  appeal,  320. 
on  petition,  307. 
plaintiff  coming  within  jurisdiction,  308. 

in  cross  suit,  307. 

not  to  be  found,  307. 

out  of  the  jurisdiction,  306. 
several  defendants,  308. 

time  does  not  run  while  security  not  given,  312. 
under  Bills  of  Exchange  Act,  138. 

SERVICE, 

address  for,  143. 

District  Registry,  161. 
consolidated  order  as  to,  152. 
hours  for,  312. 
indorsement  of,  156. 
of  garnishee  order,  284. 
notice  of  appeal,  315. 
notice  of  motion,  302,  303. 
notice  to  third  persons,  181. 
order  as  to  continuing  proceedings  against  new  parties, 

&o.y  294. 
order  for  discovery  or  inspection,  231. 
petition  or  summons  on  defendaut  who  has  not  appeared, 

303. 
petition  of  right,  410. 

process  before  moving  to  commit  for  contempt,  281. 
warrant  of  arrest  in  Admiralty,  155,  156. 
writ  of  summons. 

in  action  for  recovery  of  land,  155. 
admiralty  action  in  rem,  155. 
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SERVICE— CONTINUED. 

of  writ  of  snmmons 

on  absconding  defendant,  151. 
Colonial  Government,  152. 
defendant  added  by  amendment,  179. 
Corporation,  155. 
husband  and  wife,  154. 
infanty  154. 
Innatio,  154. 
partners,  154. 

person  carrj*ing  on  business  as  firm,  155. 
third  person,  181. 
under  Bills  of  Exchange  Act,  137, 1S9. 
on  member  of  family,  153. 

third  persons  of  statement  of  claim,  181. 
oat  of  the  juriAdiction,  Order  XI.,  156. 
application  for  leave,  135,  157,  159. 

in  chambers,  304. 
concuiTent  writ  for,  149. 
form  of  writ,  136. 
in  action  in  District  Bvgistry,  135. 
.  probate  actions,  159. 
meaning  of  word  jurisdiction,  136. 
notice  in  lieu  of,  156, 159. 
of  notioe  to  third  persons,  157. 
OQ  foreign  corporation,  136. 
foreigner,  135. 
respondent  to  petition,  151. 
questions  not  to  be  raised  by  defence,  136. 
rules  for  guiding  discretion  of  judge,  157. 
time  for  appearance,  159. 
personal,  under  Bills  of  Exchange  Act,  137,  139. 
Substituted,  Order  X.,  156. 
appearance,  time  for,  152. 
by  advertisment,  152. 

notice,  152. 
consolidated  order  as  to,  153. 
indorsement  of,  not  required,  152. 
none  under  Bills  of  Exchange  Act,  152. 
not  ordered  unless  effectual  personal  service  ponUe, 
152. 
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SERVICE  -CONTINUED. 

substituted 
on  agent  in  this  country  of  foreigner,  158. 
partner,  153. 
solicitor,  153. 
tenants,  153. 
under  Bills  of  Exchange  Act,  137,  139. 
violence  or  abusive  language,  to  persons  effecting,  282, 

SETTING  ASIDE  DEEDS,  &c. 

suits  for,  assigned  to  Chancery  Division,  72. 
defence,  raising  question,  76. 

SETTING  DOWN 

action  for  judgment,  269. 

after  trial  of  issues,  270. 
appeal,  318. 
demurrer,  215. 
motion  for  judgment,  220. 

time  for,  271. 
special  case,  246. 

And  see  Entry. 

SET-OFP 

by  defendant,  190. 

amendment  of,  212. 

judgment  for  defendant  on,  206. 
in  administration,  26. 

bankruptcy,  34. 
of  debt  by  infant,  29. 
on  taxation,  342. 

several  grounds  to  be  separately  and  distinctly  stated,  193. 
to  be  specifically  pleaded,  194. 
when  allowed,  191. 

SEQUESTRARI   FACIAS   DE    BONIS    ECCLESIASTICIS, 
form  of  praecipe,  580. 

writ,  584. 
issued  in  aid  of  fi.  fa.  or  elegit,  279. 

SEQUESTRATION, 

Order  XL VII.,  291. 
form  of  prsBcipe,  681. 

writ,  685. 
to  enforce  judgment,  274. 

3  r 
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SETTLED  ESTATES, 

Btatutoiy  jurifidiotion,  396. 

SHEBIFFS 

appointed  in  same  manner  as  heretofore,  500. 
application  by,  in  interpleader,  128. 

SHIP, 

proceedings  for  arrest  of,  may  be  taken  in  District  Registry, 
97. 

SHOBT  CAUSE, 

delivery  of  statement  of  claim,  201. 

SINGLE  JUDGE, 
powers  of,  80,  81, 

in  Court  of  Appeal,  88. 
in  interpleader,  128, 
provision  on  death,  &a,  of,  685. 
questions  of  fact  to  be  tried  before,  254. 

SITTINGS, 

Order  LXL,  326. 

in  London  and  Middlesex  for  trial  by  jury,  67. 

London   and  Middlesex  for  trial  by  jury  to  be  before 

judges  of  Common  Law  Divisions,  79. 
vacation,  66. 
of  Court  of  Appeal,  88. 
vacation  judges,  828. 

SOLICITORS  OF  SUPREME  COURT,  109. 
acting  as  proctors,  110. 
admission,  of  109. 
agreements  as  to  costs,  417. 
attachment  for  neglect  to  give  notioe  to  client  of  order  for 

discovery,  &c.,  232. 
tor  not  entering  appearance  in    pursuance  of 

undertaking,  162. 
authority  to  receive  money  out  of  court,  223. 
certificates,  taking  out  and  renewal,  610. 
champerty,  418. 

disclosure  by,  Order  VII.,  149, 150. 
enactments  relating  to  attorneys  adapted,  608. 
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SOLICITORS  OP  SUPREME  COURT-oontinued. 
indorsement  of  name,  &c.,  on  affidavit,  334. 

writ  of  execution,  276. 
writ  of  snmmons,  143. 
jnriBdiction  of  court  over,  110. 
lien  for  costs  under  Declaration  of  Title  Act,  381. 
officers  of  Supreme  Court,  110. 
privil^es  and  obligations,  109. 
re-admission,  610. 

refusal  or  neglect  to  fumisli  copies,  335. 
registrar  of,  110. 
rolls  of,  611. 

rules,  2nd  Nov.  1876,  608. 

service  on,  of  order  for  disoovery  or  inspection,  231. 
statutory  jurisdiction  as  to  costs,  &o.,  416. 
to  give  credit  for  amount  received  for  printed  copies,  333. 

pay  costs  of  taxation  in  certain  cases,  143. 

prepare  writ  of  summons,  146. 

SPECIAL  CASE, 
argument  of,  245. 
entry  for  argument,  247. 
form  of  memorandum  for  setting  down,  538. 
furnishing  copies,  &c.,  333. 

heard  before  Divisional  Court  when  parties  agree,  685. 
in  interpleader  action,  131,  132. 
in  which  persons  under  disability  interested,  246. 
printing,  246,  333. 

questions  of  law  may  be  stated  in  form  of,  245. 
scale  of  costs,  337. 
under  Sir  G.  Turner's  Act,  418. 

printing,  332. 

coBtB,  scale  of,  337. 

SPECIAL  INDORSEMENTS,  142. 
forms  of,  532. 

judgment  upon  default  of  appearance,  164. 
leave  to  defend,  167. 

SPECIAL  REFEREES, 
costs  of,  92. 

not  to  be  examined,  93. 
power  of,  and  effect  of  finding,  94,  261. 

3  P  2 
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SPECIAL  KEFEBEES— ooNTiNUH). 

question  may  be  submitted  to  oourt  by,  261. 

remuDeration  of,  90,  92. 

report  may  be  adopted  and  enforced,  90. 

power  of  court  over,  94. 
trial  by,  94,  260. 
who  will  be  appointed,  92. 

SPECIFIC  PERFORMANCE, 

action  in  which  counter-claim  raised  question  of,  transferred 

to  Chancery,  76. 
suits  for  assigned  to  Chancery  Division,  72. 
suits  under  10002.  lower  scale  of  costs,  337. 

STAMPS. 

Order  of  28th  October,  1876,  as  to,  351. 

22nd  April,  1876,  as  to  kind  of  stamp  to  be  used,  616. 
counterfeiting,  117. 
document  without,  116. 
fees  to  be  taken  by,  116. 
forging,  117 

may  be  impressed  or  adhesive,  116. 

money  received  from,  to  be  carried  to  consolidated  fund,  116. 
rules  to  be  made,  116. 
using  cancelled,  117. 
using  forged  or  counterfeited,  117. 

STANNARIES, 
appeals,  452. 
Cost  Book  Company,  453. 

fraudulent  transfer  of  shares,  455. 
rules  of  cost  book,  454. 
Lord  Warden,  jurisdiction  transfeired  to  Court  of  Appeal 

16,  455. 
security  for  costs  in  case  of  appeal,  452. 
Stannaries'  Act,  1869,  454. 
Vice- Warden's  Court,  appeals,  462. 

enforcement  of  decrees,  452. 
sittings  of,  455. 
jurisdiction,  461. 
winding-up  jurisdiction,  462. 

fraudulent  transfer  of  shares,  455. 
past  member  when  not  liable,  455. 
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STATEMENT  OP  CLAIM, 
Order  XXL,  200, 

See  also  Pleading,  Order  XIX.,  189. 
admission  of  by  defendant,  243. 

amendment  by  striking  out  one  or  more  causes  of  action,  186. 

whole  statement,  210. 
on  adding  defendants,  179. 
onoe  without  leave,  212. 
costs  of  prolixity  in,  189. 
costs  of,  when  not  required,  201. 
delivery  of,  200. 

motion  to  dismiss  in  de&ult  of,  202. 
foi-ms  of.  See  Forms. 
in  Admiralty  actions  in  rem,  203. 
in  Probate  actions,  202. 

short  causes,  201. 
joinder  of  causes  of  action,  185. 

none  required  in  certain  cases  in  default  of  appearance,  165. 
service  on  new  defendant,  179. 

on  third  persons,  181. 
several  claims  to  be  separately  and  distinctly  stated,  193. 
signature  of  counsel,  191. 
striking  out  whole,  210. 
to  be  delivered  unless  waived,  189. 
to  be  marked  with  date  of  delivery,  &c.,  193. 
to  state  specifically  relief  sought,  193. 

where  plaintiff  proposes  to  try  action,  251. 
where  writ  specially  indorsed,  203. 

STATEMENT  OP  DEFENCE, 
Order  XXIL,  203. 

See  also  Pleading,  Order  XIX.,  189. 
costs  of  non-admission  or  denial  in,  204. 
delivery  of,  203. 

although  no  statement  of  claim,  204. 
service  on  third  parties,  204. 

out  of  jurisdiction,  question  cannot  be  raised  by,  136. 
time  for  delivery,  203. 

order  enlarging,  extends  to  demurrer,  203. 
title  to  be  added  in  case  of  counter-claim,  204. 
when  leave  given  to  defend,  204. 
forms  of.   See  Forms. 
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STATEMENT  OF  DEFENCE  AND  COUNTER-CLAIM, 

forms  of.  See  Forms. 

STATUTES, 

13  Edw.  T.  c.  1  (De  Donia),  Mei^er  of  Estate  Tail,  44. 
Stat,  of  West.  2nd,  c.  35,  Ward  of  Court,  59. 
9  &  10  Wm.  III.  c.  15,  Arbitration,  372. 
6  Anne,  c.  72,  Production  of  Cestui  que  Vie,  375. 
36  Geo.  III.  c.  52,  Legacy  Duty,  398. 

Payment  into   Court  under,  does  not  constitute 
infant  ward  of  Court,  68. 
39  &  40  Geo.  IIL  c.  36,  Transfer  of  Stock,  421. 

41  Geo.  III.  c.  90,  Enforcing  Decrees  in  Ireland,  and  Irinh 

Decrees,  385. 

42  Geo.  IIL  c.  116,  Land  Tax  Eedemption,  393. 
52  Geo.  III.  c.  101,  Charitable  Trusts,  376. 

11  Geo.  IV.  &  1  Wm.  IV.  c.  65,  Property  Amendment,  411. 

1  &  2  Wm.  IV.  c.  58,  Interpleader,  Debtor  or  trustee  mny 

call  on  claimant  to  interplead,  47. 
Incorporated  and  set  out,  126. 

2  &  3  Wm.  IV.  c.  33,  Service  out  of  jurisdiction,  158. 

3  &  4  Wm.  IV.  0.  27  (Statute  of  Limitations),  ss.  25,  26,  27, 

as  to  expretis  trusts,  37. 

c.  42,  ss.  39,  40,  41,  Arbitration,  372. 
4^6  Wm.  IV.  c,  29,  Loans  upon  security  in  Ireland,  389. 

o.  82,  Service  out  of  jurisdiction,  158. 
1  &  2  Vict.  u.  110,- Judgments. 

ss.  14  &  15,  Distringas  (incorpoiuted),  285. 

s.  18,  Decrees  and  Orders  of  Courts  of  Equity  to 
have  effect  of  judgments,  389. 

s.  19,  Begistration  of  judgment^,  73. 

Extended  to  County  Palatine  of  Lancaster,  446. 

3  &  4  Vict.  c.  65,  Admiralty,  74. 

c.  82,  Judgments. 

Provisions  of  1  &  2  Vict.  c.  110,  ss.  14  <Se  15,  de- 
fined and  extended  (incorporated),  287. 

Begistration  of  judgments,  73. 

c.  90,  Care  and  Education  of  Infants  convicted  uf 
Felony,  387. 

4  &  5  Vict.  c.  35,  Copyholds  partition,  379. 

5  Vict.  c.  5,  ss.  4  &  5,  Distringas  (inooi-poitited),  289. 
5  <&  6  Vict.  c.  26,  Ecclesiubtical  Estates,  384. 
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STATUTES— OONTINTJED. 

5  &  6  Vict,  a  69,  Ferpetaation  of  Testimony,  407. 

c.  94,  Defence  Act,  382. 

6  &  7  Vict.  c.  23,  (Dopyholds,  379. 

c.  73,  Solicitors'  Act,  416. 
Adapted  to  Solicitors  of  Snpreme  Court,  608. 
No  prohibition  nnder,  to  Palatine  Court,  448. 
8  Vict.  c.  18,  Lands  Clauses  Consolidation. 
6.  86,  Arbitration,  374. 
ss.  69,  70,  74,  Payment  in,  &c.,  of  Compensation 

Money,  390. 
Does  not  constitute  infant  Vendor  Ward,  59. 

8  &  9  Vict.  c.  56,  Drainage  Ac^,  383. 

0, 118,  Inclosure,  388. 

9  Vict.  c.  20,  Parliamentary  Deposits,  405. 
9  &  10  Vict.  c.  96,  County  Courts. 

Jurisdiction  in  personal  contracts,  123. 

10  &  11  Vict.  c.  96,  Trustee  Relief  Act. 

Debtor  or  Trustee  may  pay  in  under,  47. 
Statute  set  out,  659. 
Procedure  on  payment  in,  133. 

11  <&  12  Vict.  c.  78,  Criminal  Law  Amendment. 

As  to  exercise  of  powers  under,  86. 

12  &  13  Vict,  c.  74,  Trustee  Belief  Amendment  Act. 

Debtor  or  Trustee  may  pay  in  under,  47. 

Set  out,  661. 

c.  106,  Bankruptcy  Act,  1849,  432. 

13  &  14  Vict,  a  26,  Admiralty,  74. 

c.  35,  8.  1,  Special  Case,  418. 
ss.  19,  22,  &  24,  Administration,  365. 
0.  43,  County  Palatine  of  Lancaster,  444. 
c.  60,  Trustee  Act,  1850,  421. 

14  &  15  Vict.  c.  104,  Ecclesiastical  Estates,  885. 

15  &  16  Vict.  c.  51,  Copyholds,  379. 

c.  55,  Trustee  Extension  Act,  422. 

c.  76,  Common  Law  Procedure,  incorporated  with 

Bills  of  Exchange  Act,  138. 
c.  83.  Patent  Law  Amendment,  Begister  of  Patent 

Proprietors,  Jurisdiction  over,  16,  407. 
0.  86,  Improvement  of  jurisdiction  in  Equity. 
8.  11,  Consent  by  next  friend,  173. 
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STATUTES-  CONTINUED. 

15  &  16  Viot.  B.  42,  Rules  as  to  pai-ties,  176. 

B.  45,  Administration,  366. 

s.  47,  AdminiBtration  of  Real  Estate,  368. 

8.  49.  Misjoinder  of  Pliiintiff,  171. 

16  &  17  Vict.  c.  78,  OathB  in  suits  in  County  Palatine  of 

Lancaster,  446. 
e.  137,  Charitable  Trusts,  376. 

17  &  18  Vict.  c.  82,  Palatine  Chancery  Courts,  446. 

c.  104,  Merchant  Shipping,  75,  403. 

c.  125,  Common  Law  Procedure,  incorporated  with 

Bills  of  Exchange  Act,  138. 
s».  3-17,  Powers  as  to  Arbitrations  under  given  to 

High  Court,  94. 
s.  11,  Arbitration,  372. 

18  &  19  Vict.  c.  43,  Infants'  Settlements,  388. 

c.  67,  Bills  of  Exchange,  136,  663. 

Procedure  under  must  be  strictly  observed,  139. 

c.  91,  Merchant  Shipping,  404. 

c.  117,  Ordnance  Board,  382. 

0.  124,  Charitable  Trusts,  ;J77. 

19  <b  20  Vict.  c.  120,  Settled  Estates,  396. 

88.  2,  16,  23,  Mining  Leases,  42. 

20  &  21  Vict.  c.  77,  Probate  Court. 

Jurisdiction,  73. 

s.  30,  Power  to  make  rules,  104. 

c.  85,  Divorce  Court.     Jurisdiction  of  Court,  74. 

8.  53,  Power  to  make  rules,  105. 

c.  civil..  Lord  Mayor's  Court,  399. 

21  &  22  Vict.  o.  27,  Chancery  Amendment,  695. 

Extended  to  Chancery  Court  of  Lancaster,  447. 

c.  72,  Enforcing  Irish  decrees,  386. 

c.  77,  Leases  and  Sales  of  Settled  EHtates,  397. 

c.  94,  Copyholds,  379. 

c.  95,  Probate.  &  10,  County  Court  Jurisdiction,  124. 

22  &  23  Vict.  c.  21,  Defence  Act,  382. 

c.  35.  Trustee  Relief  Amendment,  423. 

c.  59,  Railway  Companies'  Arbitration,  375. 

23  &  24  Vict.  c.  34.  Petitions  of  Right,  407. 

c.  38,  Law  of  Property  Amendment. 

s.  9,  Application  for  Advice  of  Court,  424. 
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STATUTES— CONTINUED. 

23  &  24  Vict.  s.  14,  Administmtion,  365. 

c.  124,  Ecclesiastical  Estates,  385. 

c.  126,  Common  Law  Frooednre. 

88.  12  to  18,  interpleader  Sections,  126,  130. 

88.  14,  17,  Decision  at  Chambers  final,  87, 126. 

8.  35,  Merchant  Shipping,  403. 

o.  127,  Solicitors'  Act,  416. 

Adapted  to  Solicitors  of  Supreme  Court,  608. 

c.  186,  Charitable  truste,  378. 

c.  149,  Prisonei-s'  Relief,  412. 

24  Vict.  c.  10,  Admiralty  Jurisdiction,  75. 

25  &  26  Vict.  c.  42,  Chancery  Regulation  Act,  697. 

Extends  to  Chancery  Court  of  Lancaster,  448. 

c.  53,  Land  Registry,  394. 

c.  63,  Merchant  Shipping,  404. 

c.  67,  Declaration  of  Title,  380, 

0.  89,  s.  35,  Rectification  of  Register,  413. 

Winding  up,  424. 

Stannaries, '452. 

c.  108,  Confirmation  of  Sales,  378. 

27  &  28  Vict.  c.  45,  Leases  and  Sales  of  Settled  Estates,  397. 

c.  112,  Judgments,  389. 

c.  114,  Improvement  of  Land,  384. 

28  &  29  Vict.  c.  78,  Mortgage  Debentures,  404. 

c.  99,  County  Courts. 
Jurisdiction  equitable,  124. 

administration,  369. 

30  &  31  Vict.  c.  127,  Railway  Companies,  412. 

c.  131,  Companies'  Act,  1867,  429. 

c.  142,  County  Court  Act,  1867,  ss.  5,  7,  8,  and  10. 

Incorporated,  99. 

Jurisdiction  under,  124. 

31  &  32  Vict.  c.  40,  Partition  Act,  405. 

Extended  to  Chancery  Court  of  Lancaster,  448. 

c.  68,  Liquidation  Aot,  399. 

c.  125,  Parliamentary  Elections,  rota  of  Judges,  80. 

32  &  33  Vict.  c.  19,  Stannaries,  454. 

c.  37,  Common  Pleas  at  Lancaster,  Fee  Fund,  513. 

c.  46,  Administration,  :^70. 

c.  62,  Debtors*  Act,  Appeals  under,  434. 

c.  71,  Bankruptcy  general  jurisdiction,  432-438. 
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STAT  U  TES — coNTi  x  ued. 

32  &  33  Vict.  c.  71,  Principles  applied  to  Administration  of 

Insolvent  Estates,  32-35. 
8.  116,  partly  reppaled,  118,  687. 
c.  83,  bankruptcy  Repeal  and  Insolvent  Act,  s.  10. 
partly  repealed,  118,  587. 
c.  102,  Metropolitan  Board  Loans,  404. 

c.  114,  Winding-up  Railway  Companies,  429. 

33  &  34  Vict.  0.  20,  Mortgage  Debentures,  404. 

0.  23,  Felons'  Property,  386. 

d.  28,  Solicitors'  Remuneration,*  417. 
c.  61,  Life  Assurance  Companies,  398. 
0.  71,  National  Debt,  405. 

0.  93,  Married  Women's  property,  402. 

34  (&  35  Vict.  c.  58,  Life  Assurance  Companies,  399. 

35  &  36  Vict.  c.  41,  Life  Assurance  Companies,  399. 

c.  44,  Court  of  Chancery  Funds. 

s.  16,  Repealed,  117-516. 

s.  18,  Rules  to  be  made  under,  118-517. 

36  Vict.  c.  12,  Custody  of  Infants,  387. 

36  &  37  Vict.  0.  48,  Railway  Commissionera,  687. 

37  &  38  Vict.  c.  33,  Leases  and  Sales  of  Settled  Estates,  397. 

c.  42,  Building  Societies'  Arbitration,  375. 
c.  78,  Vefidor  and  Purchaser,  430. 

38  &  39  Vict.  c.  50,  County  Courts. 

8.  6,  No  appeal  on  question  of  fact,  85. 
o.  87,  Land  Transfer,  394. 
0.  91,  Trade  Marks,  419. 
31)  &  40  Vict  c.  17,  Partition,  406. 

c.  30,  Leases  and  Sales  of  Settled  Estates,  397. 

c.  33,  Trade  Marks'  Registration,  421. 

0.  45,  Industrial  and  Provident  Societies,  387. 

c.  48,  Bankers'  Books  Evidence,  664. 

c.  56,  Commons,  389. 

c.  57,  Winter  Assize,  667. 

c.  66,  Legal  Practitioners,  110. 

c.  75,  Rivers*  Pollution,  415. 

STATUTES  OF  LIMITATIONS 
must  be  specifically  pleaded,  196. 
not  to  apply  to  express  trusts,  36. 
uperatiun  barred  by  renewal  of  writ,  150. 
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STATUTORY  JURISDICTION, 

applications  under  practice  remain  unaltered,  134. 
in  Administration,  365. 

Arbitration,  372. 

Bank  of  England,  375. 

Building  S'lciefies,  375. 

Cestui  que  vie,  375. 

Charitable  Trusts,  376. 

Confirmation  of  Sales,  378. 

Copyholds,  379. 

Declaration  of  Title,  380. 

Defence  Acts,  382. 

Drainage  Acfs,  383. 

Ecclesiastical  Estates,  384. 

Enforcing  Decrees  in  Ireland,  385. 

Felons'  Property,  380. 

Industrial  and  Piovident  Societies,  387. 

Infants'  Custody,  387. 

Settlement,  388. 

Inclosure,  388. 

Investment  on  Real  Secarity  in  Ireland,  389. 

Judgments,  389. 

Lands  Clauses  Act,  390. 

Land  Tax  Redemption,  393. 

Land  Registry,  394. 

Leases  of  Sales  of  Settled  Estates,  396. 

Legacy  Duty,  398. 

Life  Assurance  Companies,  398. 

Liquidation,  399. 

Lord  Mayor's  Court,  399. 

Married  women's  property,  402. 

Merchant  Shipping,  408. 

Metropolitan  Board  of  Works,  404. 

Mortgage  Debentures,  404. 

National  Debt,  405. 

Parliamentary  Deposit^,  405. 

Partition,  405. 

Patents,  407. 

Perpetuation  of  Testimony,  407. 

Petitions  of  Right,  407. 

Property  Law  Amendment,  411. 
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« 

STATUTORY  JURISDICTION— continued. 

Prisoners*  Relief  412. 

Railway  Commissioners,  687. 

Railway  Companies,  412. 

Rectification  of  Register,  413. 

Rivers'  Pollution,  415. 

Solicitors,  416. 

Special  Case,  418. 

Trade  Marks,  419. 

Transfer  of  Stock,  421. 

Trustee  Acts,  421. 

Trustee  Relief  Acts,  659. 

Vendors  and  Purchasers,  430. 

Winding  up,  424. 
of  Court  of  Chancery,  assigned  to  Chanceiy  Division,  71. 
scale  of  costs,  337. 

STAY  OF  EXECUTION, 
appeal  is  not,  321. 

application  for,  on  ground  of  facts  not  pleaded,  279. 
on  appeal  to  House  of  Lords,  314. 

STAY  OF  PROCEEDINGS, 
appeal  not,  321. 

from  District  Registrar  not,  249. 
from  master  not,  305. 
in  criminal  proceedings,  56. 

frivolous  and  vexatious  actions,  30. 
winding  up,  27,  28. 
infant's  suit  if  not  beneficial,  174. 
in  lieu  of  injunction,  24. 
none  upon  ground  of  equitable  defence,  24. 
on  appeal,  322  to  324. 
on  declaration  of  solicitor  that  writ  of  summons  not  issued 

by  him,  149. 
on  failure  to  disclose  names  of  partners  suing  as  firm,  149. 
g^und  of  administration  order,  28. 

agreement  for  reference,  373. 
concurrent  jurisdiction  in  bankruptcy,  29. 
order  to  show  cause  as  to  new  trial  to  be  a,  269. 
till  question  of  law  tried,  245. 
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STAY  OF  PROCEEDINGS-^NTiNUED. 
under  Bills  of  Exchange  Act,  138. 

Interpleader  Act,  127. 
until  security  given  by  next  friend,  173. 
upon  payment,  indorsement  on  writ  of  summons,  143. 

STIPULATIONS    NOT     OP    THE    ESSENCE    OF    THE 

CONTRACT, 

rule  of  law,  51. 

as  applied  to  mortgages,  52. 

purchase  money  payable  by  instalments,  52. 

time,  51. 

vendor  trustee  for  purchaser,  52. 
STOCK. 

See  Charoiko  Stock,  &c.  ;  Bank  of  England. 

SUBSTITUTED  SERVICE,  Order  X.,  156. 

See  Service. 

SUCCESSOR  IN  INTEREST 

of  party  may  be  made  party  or  served  with  notice,  203. 

SUGGESTION  OP  INTEREST 

in  third  persons  by  garnishee,  284. 

"  SUIT," 

meaning  of,  114. 

SUITS  BY  MORTGAGORS 

for  possession,  rule  of  law,  45. 

SUMMONS, 

application  at  chambers  to  be  by,  303. 

by  plaintiff  for  leave  to  enter  judgment  on  writ  specially 

indorsed,  168. 
common  order  for  account  made  on,  169. 
evidence  may  be  by  affidavit,  263. 
for  statement  of  name  of  partners  suing,  175. 
originating,  existing  practice  to  remain,  1 34. 
to  alter  parties,  179. 

SUMS 

to  be  expressed  in  figures,  191. 

SUNDAY 

not  to  be  reckoned  in  time  when  less  than  six  days,  311. 
offices  not  open,  327. 
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SUPEEME  COURT  OF  JUDICATURE, 

annual  account  of  fees  and  expenditure,  515. 

constitution  of,  2. 

council  of  judges  and  functions,  3,  66,  70,  491. 

District  Registrar  to  be  an  officer  of,  96. 

divisions  of,  3. 

duties,  (fee,  of  officers,  497. 

jurisdiction  over  solicitors,  110. 

may  annul  or  alter  rules  after  commencement  of  Act,  103. 

transfer  of  books,  &c.,  to,  499. 

existing  staff  of  officers,  492. 

SUPREME  COURT  OF  JUDICATURE  (COMMENCEMENT) 
ACT,  1874,  602. 

TAXATION. 
See  Costs, 

TAXING  OFFICER. 
See  Costs. 

TERMS 

abolished  for  judicial  purposes,  65. 

TESTE 

of  writ  of  summons,  140. 
form  of,  520. 

THIRD  PERSONS. 

appearance  by,  183,  205. 

leave  for,  after  time  limited,  183. 
attachment  by  and  against,  281. 

counter-claim  against,  must  be  connected  with  subject-matter 

of  action,  27. 
application  by,  to  exclude,  205. 
default  of  appearance,  183. 

pleading,  222. 
defence  by,  to  counter-claim,  205. 
equitable  relief  to  defendant  against,  24. 
execution  by  and  against,  278. 
garnishee,  proceedings  on  suggestion  of,  284. 
intervening  in  Admiralty  and  Probate  actions,  162. 
leave  to  defend,  182,  183. 

in  action  for  recovery  of  land,  163. 
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THIBD  PERSONS— CJONTINUED. 

not  to  delay  or  prejudice  plaintifT,  18C. 
notice  to,  by  defendant,  24. 

form  of,  533. 

by  plaintiff,  182. 
notice  of  appeal,  315. 
parties,  to  be  deemed  after  notice,  24. 
proceedings  by  and  against,  180  to  183. 
relief  against,  24,  180. 
rules  as  to  bringing  before  court,  180. 
suits  occasioned  by  conduct  of,  27,  181. 
trustee  in  bankruptcy,  182. 

TIME, 

computation  of.  Order  LVII.,  311,  312. 

does  not  run  whilst  security  for  costs  not  completed,  312. 

in  long  vacation  for  pleadings,  311. 
during  which  writ  of  execution  in  force,  277. 

writ  of  summons,  150. 
enlarging,  311. 

for  amendment  of  pleadings,  212,  213. 
answering  interrogatories,  225. 
appeal,  820. 

from  District  Registrar,  249. 
master,  805. 

refusal  of  interlocutory  application,  321. 
master's  decision,  156. 
in  bankruptcy,  318,  434. 

matters  other  than  actions,  318. 
pending  action,  3 1 5. 
winding  up,  318. 
to  court  from  chambers,  305. 
appearance,  160, 162. 

service  out  of  jurisdiction,  159. 
substituted  sei-vice,  152. 
applying  for  interim  preservation  of  property,  153. 
security  fur  codts  of  appeal,  321. 
to  discbarge  order  as  to  new  parties,  294. 
to  strike  out  interrogatories,  ^25. 
defendant  to  remove  action  from  District  Registry,  249. 
delivery  of  amended  pleadings,  213. 
counter-claim,  204. 
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TIME— CONTINUED. 

for  delivery  of  defence,  203,  204. 

order  enlarging,  extends  to  demurrer,  203. 
of  interrogatories,  223. 
of  statement  of  claim,  200. 
demurring,  215. 

ex  parte  application  to  Court  of  Appeal,  159. 
filing  affidavits  for  trial,  265,  266. 
affidavit  of  documents,  229. 
giving  notice  of  trial,  253. 
interrogating,  223. 
iHsue  of  execution,  278. 
fnrnihhing  copies,  334. 
motion  for  judgment,  270,  271. 
to  add  to  decree,  281. 
to  set  aside  judgment,  270. 
for  judgment,  269. 
for  new  trial,  267,  683. 
notice  by  respondent  on  appeal,  318. 
of  appeal,  316. 

cross-examination,  266. 
inspection  of  documente,  230. 
limitation  of  defence,  163. 
motion,  302. 
trial,  255. 

virhen  evidence  by  affidavit,  266. 
Admiralty  aotions,  312. 
pleadings  subsequent  to  reply,  208. 
renewal  of  writ  of  execution,  277. 
reply,  208. 

setting  down  action  on  motion  for  judgment,  269. 
writ  of  execution  to  remain  in  foroe,  277. 
limitation  of,  for  setting  down  motion  for  judgment,  271. 
limited  for  appeal,  320. 
may  be  enlarged  or  abridged,  311. 
vacations,  327. 
TITLE 

of  action,  second  title  to  be  added  where  counter-claim,  204* 
in  administration,  135. 

TBADE  MARKS'  REGISTER, 
jurisdiction,  419. 
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TRANSFER  OF  ACTION, 
Obdeb  LI.,  295. 
application  for,  78,  79. 

for  receiver  pendente  lite  to  Probate  Division,  29. 
from  Common  Law  Division  to  Chancery,  79. 
salvage  action  to  Admiralty,  78. 

TRANSFER  OF  BUSINESS 
from  inferior  courts.  111. 
from  one  division  or  judge  to  another,  7a 
from  one  division  to  another,  when  wrongly  marked,  76. 
pending  business,  19. 

TRANSFER  OF  STOCK 

into  or  out  of  court,  rules  to  be  made,  107. 

statutes  affecting  Bank  of  England,  421. 

to  and  from  National  Debt  Cocamissionors,  118. 

TRAVELLING  EXPENSES 
of  official  referees,  108,  615. 

TREASURY 

concurrence  in  fixing  fees,  115. 
District  Registrar  to  account  to,  251. 
meaning  of  word,  114. 

TRESPASS, 

injunctions  against,  53. 

TRIAL, 

Order  XXXVL,  261. 

answers  to  interrogatories  may  be  used,  232. 
certificates  of  judge  and  associate,  257,  258. 
copy  pleadings  for  judge,  256.  ^ 

entry  for,  266. 

in  District  Registry,  247. 
of  judgment  at  and  after,  257,  682. 
evidence  by  affidavit,  265. 

by  interrogatories,  264. 
generally,  261. 
in  Middlesex  when  not  otherwise  ordered,  251. 
leave  to  move,  to  set  aside  judgment,  257. 
lists  of  actions  for,  256. 
mode  of,  251,  254. 

3  G 
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TRIAL — ooNTiNirKD. 

mode  of,  plaintiff  cannot  change  after  having  selected,  252. 
by  commissioners,  258. 

referees,  94,  260. 
with  assessors,  258. 
with  jury.    See  Trial  with  Jury. 
of  questions  of  fact,  254. 
new,  as  to  part  of  matter  in  dispute,  268. 
motion  for.  Order  XXXIX.,  267. 
on  what  grounds  granted,  268. 
non-appearance  of  parties,  256. 
notice  of,  255. 

by  defendant,  253. 
by  plaintiff,  252. 
form  of,  538. 

in  Admiralty  action,  312. 
not  to  be  countermanded,  256. 
when  evidence  by  affidavit,  266. 
of  cause  or  issue  on  circuit,  66. 
of  questions  as  to  liability  of  garnishee,  284. 
place  of,  251. 
postponement,  257. 

for  questions  to  be  tried  by  third  persons,  182. 
separate,  of  different  causes  comprised  in  one  action,  185. 
various,  in  same  action  of  different  questions,  254. 
venue,  251. 

verdict  or  judgment  on  non-appearance,  257. 
without  jury,  258. 
witnesses  to  be  examined  viv&  voce,  261. 

TRIAL  WITH  JUBY, 

costs  to  follow  event,  306. 

form  of  certificate  of  officer  after,  182. 

in  Chancery  Divisiou,  67. 

power  of  court  to  refuse,  253. 
in  Middlesex  unless  otherwise  specified,  261. 
notice  of  defendant's  desire  to  have,  252. 
order  for,  of  issues  of  fact,  258. 
right  of  parties  to,  92,  253. 

to  have  issues  submitted,  86,  510. 
sittings  in  London  and  Middlesex,  67. 
before  whom  to  be  held,  79. 
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TRUST  ACCOUNT, 

indorsement  in  action  for,  143. 

TEUSTS, 

express,  Statutes  of  Limitations  not  to  apply,  36. 

suits  as  to  execution  of,  assigned  to  Chancery  Division,  72. 

lower  scale  under  10002.,  336. 

TRUSTEE  ACTS,  421. 

scale  of  costs  of  proceedings  under,  337. 

TRUSTEE  RELIEF  ACTS, 

debtor  or  trustee  may  pay  money  into  court  in  pursuance  of 

provisions  of,  47. 
scale  of  costs  in  proceedings  under,  337. 

TRUSTEES, 

actions  by  and  against,  172. 
appointment  of  new,  in  bankruptcy,  442. 

scale  of  costs,  336. 
entitled  to  costs  as  in  Courts  of  Equity,  305. 
may  call  upon  parties  making  conflicting  claims  to  inter- 
plead, 46. 
parties,  rules  in  administration  suits,  177. 

TRUSTEE  IN  BANKRUPTCY. 

See  Bakerupict. 

TRUSTEE  OP  BANKRUPT  PARTY 

may  be  made  party,  or  served  with  notice,  293. 

UNCLAIMED  DIVIDENDS 

in  bankruptcy,  payment  of,  118. 

UNDERTAKING 

to  appear,  solicitor  liable  to  attachment  on  default,  162. 
to  produce  documents,  240. 

VACATIONS, 

Order  LXI.,  326. 

days  of  commencement  and  termination  to  be  included  in, 

327. 
Orders  in  Council  may  be  made  as  to,  486. 
sittings  in,  66. 

See  also  Lonq  Vacation. 

VACATION  JUDGES,  328,  686. 
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VENDITIONI  EXPONAS, 
form  of  precipe,  680. 

writ,  683. 
issued  in  aid  of  fi.  fa.  or  elegit,  279. 

VENDORS  AND  PUBCHASEES, 

suits  for  specific  performance  assigned  to  Chanoeiy,  72. 
summons  for  opinion  of  court  on  questions  between,  430. 

VENUE, 

no  local  venue  for  trial,  261. 

VERDICT 

on  non-appearance  at  trial  may  be  set  aside,  257. 
report  of  referee  equivalent  to,  94.  * 

VICE-CHANCELLORS, 

judges  of  High  Court  of  Justice,  4. 

Chancery  Division,  68. 
rank,  title,  <&c.,  of  present  Vice-Chancellors,  11. 

VIEW  by  referee  for  purpose  of  trial,  260. 

VIVA  VOCE  EXAMINATION 

may  be  ordered  on  insufficient  answer,  226. 
of  witnesses  at  trial,  261. 

WANT  OF  PROSECUTION. 

See  Dismissal  for  Want  of  Prosecution. 

WARD  OF  COURT. 
See  Infant. 

WARDSHIP 

of  in&nts,  suits  as  to,  assigned  to  Chancery  Division,  72. 

WARRANT  OF  ARREST, 
in  Admiralty  actions 
issue  of,  147. 
form  of,  622. 
service  of,  155. 

upon  custodian  of  cargo,  156. 

WASTE, 

equitable,  rule  as  to,  89. 
as  to  houses,  41. 
mines,  42. 
timber,  39  to  41. 
injunctions  against,  53. 
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WASTE— CONTINUED. 

injunctionfl  against  scale  of  costs,  3«37. 
parties  to  suits  for  protection  of  property,  176. 

WILFUL  DEFAULT, 
decree  for,  366. 
amendment  by  charging,  212. 

WINDING   UP, 

in  Stannaries,  452. 
jurisdiction  in,  424. 
petition, 

advertisement  of,  426. 

bon&  fide  disputed  debt,  425. 

certificate  of  incorporation  conclusive,  428. 

demurrable,  426. 

illegal  company,  427,  428. 

inability  to  pay,  dishonour  of  bill,  427. 

statement  by  company,  426. 
majority  desiring  voluntary  winding  up,  427. 
meeting  of  company,  427. 
petitioner  dismissing,  428. 

not  having  paid  calls,  425. 
standing  over  on  terms,  428. 
railway  companies,  429. 

rule  in  bankruptcy  where  assets  insufficient,  30. 

See  Administration. 
not  retrospective,  31. 
time  for  appeal,  318. 
transfer  of  actions  after  order  in,  295. 

WINTER  ASSIZES  ACT,  664. 

Orders,  October  23,  1876,  670,  674. 
November  28,  1876,  681. 

WITNESS, 

attendance  for  cross-examination,  266. 
deposition,  irregularity  in,  265. 

ordered  to  be  taken  before  examiner,  265. 
evidence  by  affidavit  may  be  read  at  trial,  261. 
expense  of  producing  for  cross-examination,  266. 
may  be  examined  by  interrogatories,  265. 
oral  examination  on  trial  by  jury,  105. 
privilege  from  arrest,  282. 
to  be  examined  viv&  voce,  261. 
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WHIT, 

actions  formerly  commenoed  by,  how  inatituted,  123. 
forms  of.    See  Forms. 

WRITS  IN  AID 

to  issue  and  be  executed  as  heretofore,  279. 

WEIT  OP  ATTACHMENT. 
eflFect  of,  279. 

discharged  on  ground  of  no  notice,  280. 
included  in  term  **  writ  of  execution,"  275. 
to  issue  by  leave,  280. 

WRIT  OP  CAPIAS, 

for  costs  in  interpleader,  129. 

included  in  term  **  writ  of  execution,"  275. 

WRIT  OP  DELIVERY, 
Order  XLIX.,  292. 
to  enforce  judgment  for  recovery  of  propertj^  other  than 

land,  274. 
form  of  praecipe,  581. 
writ,  585. 

WRIT  OP  DISTRINGAS,  289.     See  Chargiko  Stock,  &c. 

WRIT  OP  DISTRINGAS  NUPER  VICE  COMITEM 
to  issue  and  be  executed  as  heretofore,  279. 

WRIT  OP  ELEGIT, 
Order  XLIIL,  279. 

included  in  term  "  writ  of  execution,"  275. 
time  for  issue,  277. 

to  be  executed  in  same  manner  as  heretofore,  279. 
writs  in  aid  of,  279. 

WRIT  OP  EXECUTION, 
date,  277. 

how  long  in  force,  277. 
indorsement  of  amount  of  debt  and  interest,  277. 

solicitor's  address,  276. 
issued  from  District  Registry,  248. 
meaning  of,  275. 

order  of  issue  not  to  be  affected,  279. 
prsDcipe  for,  276. 
renewal,  278. 
to  issue  upon  production  of  judgment,  276. 
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WRIT  OF  FIERI  FACIAS, 
Order  XLIII,  279. 
for  oosts  in  interpleader,  129. 
form  of  praBcipe,  580. 

wi-it,  682. 
included  in  term  "  writ  of  execution,"  275. 
time  for  issue,  277. 

to  be  executed  in  same  manner  as  heretofore,  279. 
writs  in  aid  of,  279. 

WRIT  OF  FIERI  FACIAS  DE  BONIS  ECCLESIASTICIS 
to  issue  and  be  executed  as  heretofore,  279. 

WRIT  OF  INQUIRY, 

on  interlocutory  judgments  in  default  of  appearance,  165. 
upon  default  of  pleading  by  defendant,  218. 

WRIT  OF  POSSESSION, 
Order  XLVIIL,  292. 
to  enforce  recovery  of  land,  274. 

WRIT  OF   SEQUESTRARI   FACIAS   DE   BONIS  ECCLE- 
SIASTICIS 
to  issue  and  be  executed  as  heretofore,  279. 

WRIT  OF  SEQUESTRATION, 
Ordfr  XLVIL,  291. 

included  in  term  "  writ  of  execution,'*  275. 
to  enforce  judgment,  274. 

WRITS  OF  SUMMONS,  Order  II.,  134. 
amendment  of,  213. 

on  adding  defendants,  179. 
Concurrent,  Order  VI.,  148. 

service  within  and  out  of  jurisdiction,  149. 
date  of,  140. 
filing,  147. 
forms  of,  135. 

for  service  out  of  jurisdiction,  136. 
memorandum  for  renewal,  150. 
notice  in  lieu  of  service,  136. 
See  Forms. 
in  action  for  administration,  135. 
by  creditors,  174. 
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WRITS  OF  SUMMONS— CONTINUED. 

in  action  under  Bills  of  Exchange  Act,  137. 

one  writ  against  all  parties,  138. 
out  of  Distiict  Registry,  97. 
service  of,  139. 
Admimlty  action  in  rem,  140. 
Probate  action,  145,  147. 
indorsement  of  address,  JL43. 

District  Registry,  144. 
claim  before  issue,  140. 
service,  156. 
plaintiff  in  person,  143. 
special,  142. 
Issue  of,  Order  V.,  146. 
by  partners,  149. 

District  Registry,  indorsement  of  address,  144. 
statement  as  to  appearance,  145. 
sealing,  96. 
leave  when  service  out  of  jurisdiction,  135. 
marking  with  division,  70,  76,  146. 

name  of  judge,  83,  146. 
period  to  remain  in  force,  150. 
preparation  of,  146. 
Renewal  of,  Order  VIIL,  160. 
evidence  of,  161. 
sealing  on,  151. 
.sealing,  146. 
Service  of.  Orders  IX.,  X.  and  XI. 

See  Service. 
solicitor  to  declare  whether  issued  by  him,  149. 
teste  of,  140. 

WRIT  OF  VENDITIONI  EXPONAS 

to  issue  and  be  executed  as  heretofore,  279. 
form  of  praecipe,  680.  ^ 

writ,  582.  * 
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